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iceouitiii^^   necessary   before    suing   on  tlie ! 

oond,  vol.  XI vi,  p.  299. 
locoonts^  distinction  between  action  on  an 

accoTiut  and    action  for  an   account,  vol. 

xiviii,  p.  23G. 

AekAowledgment,  certificate,  vol.  xiv,  p.  452. 

ietion,  distinction  between  civil  and  criminal, 

vol.  xxiii,  p.  115. 
distinguished  from  special  proceeding,  vol. 

XXVI,  p.  44. 
leave  to  sne,  vol.  xviii,  p.  149. 
suitutory  prelimiuaries,  vol.  xxiv,  p.  292. 
preliminary  accounting,  vol.  xxvi,  p.  299. 
'xa-current,  for  same  wrong,  vul.  xxi,  p.  7. 
by  employer,    to   reach   pruducts  of  mental 

labor  of  employee,  vol.  xxiv,  p.  2:1 
distinction  betvreen  legal   and  equitable  ac- 

tionH  against  trustees,  vol.  xx,  p.  431. 
tax  flayer 'rt  action,  vol.  xxli,  p.  86. 
against  fraudulent  special  assignments  and 

fraudulent  p  refer*- nces,  vol.  xxii,  p.  327. 
in  what  cases  an  action  lies  merely  to  estab- 
lish a  rl^'ht,  vol.  xxiii,  p.  4rl7. 
actions  of  fir»t  impression,  vol.  xxiii,  p.  447. 
equitable   action   to   enjoin  legal  right,  vol. 

3txiii,  pp.  472,  483. 
to  enforce  indefinite  obligation,  voL  xxv,  p. 

321. 
merftly    for   appointment  of    receiver,    vol. 

XXV,  p.  454. 
pleading  several  grounds  of  recovery,   vol. 

xxiv,  p,  326. 

set-off  by  defense  or  by  action,  vol.  xxix,  p. 
209. 

Acquiescence^  estoppel  by  acquiescence  in 
wrong,  vol.  xxii,  p.  268  ;  vol.  xxiii,  p.  145. 

Adoption,  law  of  succession  as  affected  by  the 
(iiioption  of  children,  vol.  xxix.,  p.  49. 

Agency,  by  contract,  vol.  xxvi,  p. 262. 

iiristmeiity  liens,  voL  xxiii,  p.  245. 

Alimony,  permanent,  secured,  vol.  xxii,  p.  58. 

Amendment^  power  of  court  over  its  pro- 
cess, voL  X,  p.  361. 

Another  aetloH  pending,  as  a  defense,  vol- 
xxTi,  p.  218. 

Appeal,  weight  of  testimony  of  party  or  inter- 
ested witness,  vol.  i,  p.  362. 
prtctic«  as  to,  in  N.  Y.  City  Court  and  from^ 


that  Court  to  the  Common  Pleas, voL  xxvii, 

p.  93. 
practice  on  appealing  on  exceptions  after  the 

trial,  vol.  xviii,  p.  63. 
power  to  allow  exceptions  to  be  noted   after 

time  when  taken,   vol  xxvii,  p.  2. 
stipulation  for  judgment  absolute,  vol.  viii, 

p.  147. 
what  exception  as  to  non-suit  or  direction 

sufficient,  voL  xxvi,  p.  477. 
power  of  court  below,  vol.  xxiv,  p.  162. 
re-instatement;  restitution,  vol.  xxiv,  p.  239. 
Arrest,  title  to  deposit  as  security,    vol.    xviii, 

p.  323. 
discharge  from  imprisonment,  in  ci\'il  cases, 

vol.  xviii,  p.  229. 
Assessments,  practice  on  certiorari  to  review, 

vol.  XX,  p.  49. 
times  lor  correcting,  vol.  xxiv,  p.  136. 
recovering     back     illegal    assessment,     vol. 

xxvi,  p.  350. 

Assignment^  for  benefit  of  creditors, — rem- 
edy ot  creditors  against  fraudulent  con- 
veyances and  fraudulent  preferences,  vol. 
xxii.  p.  327. 

assignee's  action  to  establish  the  assignment, 
vol.  xxiii,  p.  3. 

secured  creditor's  right  to  move,  vol.  xxv.  p. 
84. 

who  preferred  as  employees,  vol.  xxv,  p.  376. 

effect  of  transfer  by  plaintilj  pending  action, 
vol.  xxvii,  p.  318. 

Association,  actions  affecting,  vol.  iv,   p.   300. 
affecting  inierntd  affairs.  voL  xv,  p.  44. 
organiz;ition  of  social  clubs,  vol.  xvii,  p.ir2. 
syndicates  and  pools,  vol.  xvi,  p.  380. 

Attachment,  title  to  deposit  as  security,  vol. 
xviii,  p.  .;23. 

crediior  s  suit  on  attachment  before  judg- 
ment, vol.  xxiii,  p.  9. 

action  by  assignc  for  the  benefit  of  creditors 
to  stop  attachment,  by  establishing  validity 
r.f  assignment,  vol.  xxiii,  p.  3. 

re-instatetnent  ;  r^'stitution,  vol.  xxiv,  p.  239. 

what  causes  of  action  may  be  seized  by  at- 
tachment, vol.  xxviii,  p.  283. 

Attorney  anfl  client,  attorney's  lien,  vol.  xxiii, 
p.  ii46;  vol.  xviii,  p.  23. 
enforcing,  vol.  x,  p.  391. 
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compeUing    diBclosure    of   client's  address* 
authority,  etc.,  vol.  xxvi.  p.  118. 

Bailment^  bailee's  lien,  vol.  xxiii,  p.  245. 

Biganj.  mode  of  proving  marriage,  vol.  xvii, 
p.  494. 

BUI  of  PartlcttlarSj  distinguished  from  mo- 
tion to  makedennite,  vol.  xxv,  p.  131. 

BoandarieS;  riparian  rights,  vol.  xvi,  p.  203. 

Boycott^  and  strikes,  vol.  xxiv,  p.  260. 

Broker^  lien  of,  vol.  xxiii,  p.  245. 

right  to  commissions,  vol.  xxv,  p.  209. 

Building  Laws,  jurisdiction  of  the  several  de- 
paitmentj*  in  New  York  City  as  to  builtlings, 
etc.,  vol.  xxvii,  p.  33-4. 

Burial^  law  of,  vol.  xviii,  p.  75. 

Cancellation  of  settlements,  vol.  xiv,  p.  11. 

Cani«r'f»  lien,  vol.  xxiii,  p.  245. 
liabiliiies  for  injury  to  person,  vol.  xxiv,  p 
181. 

Caase  of  Action,  action  to  establish  a  right, 
vol.  xxiii,  p.  447;  vol.  xviii,  p.  lo8. 
actions  to  enjoin  exercise  of  a  legal  right,  vol. 

xxiii.  pp.  472,  483. 
pleaiing  seveial  grounds  of  recovery,   vol 

xxiv.  p.  326. 
time  of  accrual,  vol.  xxvi,  p.  3. 
what  is  the  same  cause  of  action,  and  its  state 
ment  in  two  separate  forms,  vol.   xxiv,   p. 
326. 
distinction  between  action  on  an  account  and 
action  for  an  ac<*.ount,  vol.  xxviii,  p.  236 
locality  or  place  of  arising,  vol.  xxviii,  p.  435.  | 
Certiorari,  to  review  assessment,  vol.  xx,  p.  49. 
ClnbSy  actions  affecting,  see  Associations. 
Colonial  Law,  sources  of,  vol.  xvii,  p.  491. 

Condnct  of  the  tanse.  transferring,  vol.  xxvi, 

p.  175. 
Conspiracy,  in  commercial  trusts,  vol.  xxiii,  p. 
317;  vol.  xxv,  pp.  21,  427. 

as  to  boycotts  and  strikes,  vol.  xxiv,  p.  260. 
Conteniptf  discharge  from  imprisonment,  vol. 

xviii,  p.  229. 
Contract,  stipulation  to  satisfy,  or  to  perform 
to  satisfaction  of  party,  vol.  xviii,  p.  48. 

indefinite,  enforceable,  vol.  xxv,  p.  321. 
-wagering,  vol.  xiv,  p.  480. 

transfer  of  fire  risk  under  a  contract  to  pur- 
chase, vol.  xxiii,  p.  447. 

clerk,  servants,   salary,  wages,  etc.,  vol.  xxv, 
p.  376. 

election  once  made  is  gone  forever,  vol.  xxiii, 
p.  145. 

rescission  ,  vol.  xiv,  p.  301. 

conditions  subsequent  considered  as  exonerat- 
ing a  purchaser,  vol.  xxiii,  p.  416. 

stipulations  as  to  kind  of  service;  rij^ht  to 
inventions  of  employee,  vol,  xxiv,  p.  23. 

who  are  servants,   employees,  etc.,  vol.  xxv, 
p.  376. 

who  bears  taxes  on  property  sold,  vol.  xxiv, 
p.  136. 


meaning  of  *  'term  " :  effect  of  rescission,  "vol. 

xxviU,  pp.  20,  145. 
to  make  or  refrain  from  making  testamentary 

dispositions,  vol.  xxix,  p.  28. 
construction    of    tax  clause   in    lease,    vol. 

xxix,  p.  161. 
mutuality  of  signature,  particularly  in  trans- 
actions within  the  statute  of  frauds,  vol. 

xxix,  p.  228. 
delivery  of  instrument  with  condition  against 

effect,  vol.  xxix,  p.  369. 
Corporation,  ultra  vires,  vol.  iv.  p.  56. 
distinguished  from  members,  vol.  xxv,   pp. 

21,  4i7. 
locality  of,  vol.  xii.  p.  226. 
stock  trusts  to  control,  vol.  xix,  pp.  448,  461 ; 

vol.  XXV,  p.  21. 
liability  for  illegal  stock,  vol.  xiv,  p.  441. 
individual  liability  to  servants  etc.,  vol. xxv, p. 

376. 
corporate  litigation,  vol.  ix,  p.  162. 
receiver  appointed  to  vote  on  stock,  vol.  xxv, 

vp.  268,  274. 
forfeiture;  survival  of  franchises,  voi.xxii,  p. 

210. 
devolution  of  corporate  property  on  dissolu- 
tion, vol.  xxi.  p.  127. 
actions  for  the  appointment  of  a  receiver,  vol. 

xxv.  p.  454. 
clerk,   servants,  salary,  wages,  etc.,  vol.  xxv, 

p.  376. 
statutory  right  of  secured  creditors  to  prove 

for  the  whole,  vol.  xxv,  p.  84. 
foreign  corporations   doing    business    here, 

vol.  xxix.  p.  98 
Costs,  allowance  of,  vol.  xi,  p.  2l7. 

awarding  separate  cobts  to  several  defendants, 

vol.  xxiv,  p.  374. 

Court,  power,  over  own  process,  vol.  x.  p.  361. 
power  after  appeal,  vol.  xxiv,  p.  162. 
re-instatement:  restitution,  vol.  xxiv,  p.  239. 
dies  nonjuridicuSj  vol.  xxix,  p.  179. 

Coven.-int.  running  with  land,  vol.  xiii,  p.  114. 
time  ot  accrual  of  cause  of  action,  vol.  xxvi, 
p.  3. 

Creditor's  Action,  on  attachment  before 
judgment,  vol.  xxiii,  p.  9. 

right  of  creditor  to  reach  trust, vol.  xvi,p.  20. 

duty  of  a.'^sitjnee  for  creditor-^,  of  executors 
and  admimstrat<irs,  and  of  receivers,  as  to 
fraudulent  special  assignments  nnd  fraudu- 
lent preferences,  vol.  xxii,  p.  327. 

rights  of  third  person,  vol.  xvi,  p.  59. 

instructions  to  the  jury,  vol.  xxii,  p.  112, 

carriage  of  decree,  vol.  xxvi,  p.  175. 

Criminal  Conversation  distinguished  from 
enticing,  vol.  xxviii,  p.  25. 

Damagei,  measure  of,  in  telegraph  cases,  vol, 

vii,  p.  154. 
for  brt  ach  of  contract  of  agency,   vol.  xxv. 

p.  268. 
in  elevated  railroad  cases,  vol.  xxvi,  p.  84. 
inquests  and  inquisition   as  to,    vol.   xxixj 

p.  432. 
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HURST    V.    TROWS    PRINTING    AND     BOOK- 
BINDING CO. 

N.  Y.  Common  Pleas ^  Getieral  Term  ;  January^  189 J. 

I.  Contract ;  rescission.]  A  contract  between  two  publishers* 
provided,  that  for  the  period  of  three  years  one  of  them  should 
have  the  exclusive  right  to  have  impressions  printed  from  cer- 
tain plates  belonging  to  the  other,  and  that  during  the  same- 
period  the  latter  should  not  publish  any  works  competitive  to 
those  covered  by  the  terms  of  the  contract  ;  and  that  for  such 
rights  $90,000  should  be  paid  by  the  former,  for  which  thirty- 
six  negotiable  promissory  notes  should  be  given,  each  for  $2,500, 
payable  at  intervals  of  one  month  respectively. — Held,  that  upon 
default  in  the  payment  of  any  of  such  notes,  the  party  to  whom 
they^were  payable  might  terminate  the  contract  as  to  the  unex- 
pired part  of  its  term,  and  still  hold  the  other  party  upon  the 
contract  and  notes  for  the  liability  incurred  by  his  previous 
defaults. 

3.  The  same.]  The  exercise  of  the  right,  in  such  a  case,  to  termi- 
nate the  contract  as  to  the  future,  does  not  so  modify  the  orig- 
inal contract  as  to  discharge  the  indorsers  of  the  notes,  as  to 
the  notes  which  are  due  and  unpaid  at  the  time  the  contract  is 
so  terminated.* 

3.  The  same.]  The  party  to  whom  the  notes  were  payable  under 
such  contract  gave  a  written  notice  that  he  "  terminated  and 
rescinded  "  the  contract  because  of  the  non-payment  of  sev- 

*  See  note  on  the  legal  effect  of  giving  notes  for  payments  yet  to 
accrue  under  a  continuing  contract,  at  the  end  of  this  case. 
Vol,  XXX,-i 
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eral  of  the  notes,  and  at  the  same  time  returned  only  the  notes 
that  were  not  yet  due. — Held,  that  in  the  light  of  the  surround- 
ing circumstances,  the  notice  should  be  construed  as  terminat- 
ing the  contract  as  to  the  future  only,  and  not  as  rescinding  it 
from  the  beginning,  so  as  to  cut  oflF.  the  accrued  rights  upon  the 
notes  already  due  ;  in  such  a  case,  the  word  "  rescind  "  as  used 
in  the  notice,  must  be  regarded  as  mere  tautology  and  synony- 
mous with  the  word  **  terminate."* 

Appeal  by  defendants  from  the  judgments  in  two 
actions,  tried  together,  entered  against  them  upon  verdicts 
directed  by  the  court,  and  from  orders  denying  motions 
for  new  trials. 

The  actions  were  brought  by  Thomas  D.  Hurst  against 
the  Trow's  Printing  and  Bookbinding  Company  and 
Edward  Lange,  as  indorsers  of  certain  promissory  notes 
made  by  John  W.  Lovell.  The  defendant's  answers  set 
up  the  defense  that  the  contract  under  which  the  notes 
had  been  given  had  been  rescinded. 

The  further  facts  are  fully  stated  in  the  opinion. 

•  Erederic  R.  Kellogg  (Carter^  Pinney  &r  Kellogg,  attor- 
neys) for  appellants. — I.  The  indorsers  upon  a  promissory 
note  are  discharged  by  whatever  discharges  the  maker 
{citing  Dan,  Neg.  Inst.  §  1 306). 

11.  The  election  to  rescind  the  contract  bars  an  action 
to  enforce  the  contract  (citing  Graves  v.  White,  87  -A^.  Y. 
463 ;  Freeth  v.  Burr,  L.  R,  9  C.  P.  208 ;  Mersey  Steel  & 
Iron  Co.  V.  Naylor,  Z.  R,  9  App,  Cas,  434 ;  Mills  v.  Park- 
hurst,  126  N,  Y.  89;  Btshop  on  Contracts,  §  827;  Creigh- 
ton  V.  Haggerty,  50  Super.  Ct.  9 ;  Weeks  v.  Robie,  42  N. 
H.  316;  Stewart  v.  Huntington,  4  State  Rep,  760;  Morris 
V.  Rexford,  18  N.  Y,  552;  Bowen  v.  Mandeville,  95  Id. 
237;  Strong  v'.  Strong,   102   Id.  69;    Fowler   v.   Bowery 

♦  In  the  recent  case  of  Brusie  v.  Peck,  135  N.  Y,  622, 625,  626,  the 
word  is  uaed  in  this  sense. 
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Savings  Bk.,  ii^  Id.  450;  Conrow  z/.  Little,  115  Id.  387; 
Thompson  v.  Fuller,  28  State  Rep.  4. 

III.  The  notes  and  contract  must  be  taken  together, 
and  be  regarded  as  one  agreement  (citing  Marsh  v.  Dodge, 
66  N.  Y.  533  ;  Seward  v,  Huntmgton,  94  Id  104  ;  Hill  v. 
Huntress,  43  N,  H.  483;  Tiedmann  Com.  Paper ^  §  42; 
Am.  &  Eng.  Enc.  Law,  340 ;  Muzzy  v.  Knight,  8  Kan  456  ; 
Mayer  v.  Graeber,  19  Id.  165  ;  Cuthbert  v.  Bowie,  10  Ala. 
163;  Brownlee  v.  Arnold,  60  Mo.  79;  Parks  v.  Cooke,  3 
Bush.  t68  ;  Richardson  v.  Thomas,  28  Ark.  387  ;  Elliott  v. 
Deason,64  Ga.  63;  Polo  Manuf  Co  v.  Parr,  8  Neb.  379; 
Coodwin  I/.  Nickerson,  51  CVz/.  166;  Third  Nat'l  Bank  v. 
Armstrong,  25  Minn  530;  Lawrence  v.  Griswold,  30 
Mich.  ^10  \   Rodgers  v.  Broadnax,  24  Texas,  538). 

IV.  A  party  who  seeks  to  rescind  a  contract  must 
rescind  in  toto  (citing  Howard  v.  Hayes,  47  Super.  Ct.  189; 
affd.  in  90  N.  Y.  643  ;  Francis  v.  New  York  &  Brooklyn 
R.  R.  Co.,  108  Id.  93 ;  Bishop  on  Contracts,  §§  679,  836; 
Voohees  v.  Earle,  2  /////,  288;  Moody  v.  Gerharts.  21 
Weekly  Dig.  524 ;  Wheaton  v.  Baker,  14  Barb.  594 ;  Day 

^.  N.  Y.  Central,  etc.  R.  R.  Co.,  53  Id.  250 ;  Meyer  v.  Hal- 
lock,  2  Robt.  287 ;  Westchester  Gaslight  Co.  v.  Yonkers 
Gaslight  Co.,  14  Weekly  Dig.  96 ;  Story  on  Contracts,  § 
34;  Cobb  V.  Hatfield,  46  N.  Y.  533;  Stevens  z^.  Hyde, 
32  Barb.  171  ;  Bishop  v.  White,  13  Nei^.  41 ;  Andrews  v. 
White,  28  Abb.  N.  C.  150;  Raymond  v.  Bearnard,  12 
Johns.  274 ;  Haldeman  v.  Chambers,  19  Texas,  i  ;  De 
Peyster  v.  Pulver,  3  Barb.  284 ;  Thompson  v.  Lyons,  54 
Super.  Ct.  loi ;  Bigler  z;.  Morgan,  Jj  N.  Y.  312;  Mc- 
Michael  v.  Kilmer,  76  Id.  366). 

V.  The  contract  is  entire,  and  not  separable  (citing 
Mersey  Steel  &  Iron  Co.  v.  Naylor,  L.  R.  9  App.  Cas. 
434 ;  Peck  V.  Burr,  10  N.  Y.  294  ;  Norrington  v.  Wright, 
115  U,S.  188). 

VI.  The  notes  in  suit  were  not  exempted  by  the 
rescission  (citing  Leake  on  Contracts,  pp.  72,  788 ; 
McCreery  v.  Day,  1 19  A^.    Y.   i  ;  Roe  v.  Conway,  74  Id. 
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20I  ;  Hale  v.  Brooklyn  Life  Ins.  Co.,  120  Id.  294  ;  Nightin- 
gale t/.  Eiseman  121  Id.  288 ;  Sondheimer  v.  Troy  &  Lan- 
singburgh  R.  R.  Co.,  20  State  Rep,  292). 

Vn.  If  the  rescission  be  construed  to  apply  solely  as. 
to  the  portion  of  the  contract  which  remained  to  be  per^ 
formed,  its  effect  would  be  to  so  materially  modify  and 
change  the  original  contract  that  the  indorsers  of  the  notes 
would  be  discharged  (citing  Woods  v.  The  Jefferson 
County  Bank,  9  Cow.  194;  Daniel  Neg.  Insts.  §  1303; 
Shutts  V.  Fingar,  100  N.  K  539 ;  Hubbly  7^  Brown,  16 
Johns.  73  ;  Clark  v.  Devlin,  3  Bos.  and  P.  363  ;  Gunnis 
V.  Weighley,  114  Pa.  St.  194;  Blair  v.  The  Bank,  ii 
Humph.  74;  Randolph  Com.  Paper,  %^  902,  947,  1706;: 
Story  on  Notes,  §  413  ;  2  Dan.  Neg,  Inst,  §  1305  ;  People 
V,  Backus,  117  N.  Y.  196;  Union  Dime  Savings  Bank  v. 
Feltz,  25  Abb,  N.  C.  357  ;  Nat.  Banking  Assn.  v.  Conk- 
ling,  90  N.  K  1 16 ;  Miller  v.  Stewart,  9  Wheat.  703  ; 
Cornell  v.  Eagen,  13  Daly,  506;  Ward  z;.  Stahl,  81  N. 
Y.  408  ;  Paine  v.  Jones,  yS  Id,  274  ;  2  Brandt  on  Surety- 
ship, §§  378,  388  ;  People  v,  Vilas,  36  N,  Y.  460  ;  Grant  v.. 
Smith,  46  Id,  93  ;  Polak  v,  Everett,  L.  R,  i  Q,  B.  D.  66^ ;. 
Brigham  v.  Wentworth,  11  Cush.  123;  Williams  v.  Bar- 
rett, 52  la.  637  ;  Bangs  v.  Strong,  4  N.  Y.  315). 

Andrew  Gilhofiley,  for  respondent. — I.  The  word 
**  rescind  "  did  not  mean  that  the  contract  was  to  be  res- 
cinded ab  initio  ;  it  was  used  in  the  narrower  sense  of  ter- 
minating the  contract  as  to  future  transactions  (citing  28 
Abb.  N.  C.  145,  note  ;  Bispham  Eq.  Juris,  §  506  ;  Leake  on 
Contracts,  3d  ed.,  p.  53  ;  Bluck  v.  Capstick,.Z.  R.  12  Ch. 
D.  863  :  Man  v.  Palmer,  3  Abb.  Ct,  A  pp.  162  ;  Kenyon  v. 
Knights  Templars,  etc.  Assn.,  122  N.  Y.  247  ;  McGaffin  v. 
City  oi  Cohoes,  74  Id.  387  ;  French  v.  Carhart,  i  Id.  at  p. 
102  ;  Bridger  v.  Pierson,  45  Id.  at  p.  604 ;  Blossom  v. 
Griffin,  13  Id.  569  ;  Zimmer  v.  Settle,  124  Id.  37 ;  Roe  v. 
Conway,  74  Id,  201  ;  McCrcery  v.  Day,  119  Id,  i ;  Duncaa 
V.  New  York  Mutual  Insurance  Co.,  46  State  Rep.  241). 
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II.  The  meaning  of  the  notice  as  to  the  termination  of 
the  contract  could  only  be  understood  from  extrinsic  cir- 
cumstances, and  this  made  its  true  intent  a  question  for  the 
jury  (citing  Kenyon  v.  Knights  Templars,  etc.  Assn.,  221 
N.  F.,  at  p  254 ;  First  Nat.  Bank  v.  Dana,  79  Id  108 ; 
Gardner  v,  Clark,  17  Barb.  538  ;  Etting  v.  Bank  of  U.  S., 
II  Wheat.  59  ;  Thompson  on  Trials,  %  1803  ;  2  Phillips  on 
£vi..  Cow.  &  H.  NotcSy  p.  1420 ;  Brown  v.  McGrau, 
14  Pet.  479 ;  Smith  v.  Cal.,  55  iV.  F.  678  ;  Hart  v.  Ryer, 
43  State  Rep.  at  p.  140;  Powell  v.  Powell,  71  N.  Y.  73  ; 
Ayres  v.  Quigley  Furniture  Co.,  59  Super.  Ct.  4 ;  Rail- 
road Co.  V.  Stoat,  17  Wall.  671  ;  Thurber  v.  Harlem 
Bridge,  etc.  Railroad  Co.,  60  -A^.  Y.  yi(>\  Taber  v.  Super- 
visors of  Erie,  38  State  Rep.  at  p.  30 ;  Agawam  Bank  v. 
Strever,  18  N.  Y.  502  ;  Dwight  v.  Germania  Ins.  Co.,  103 
Jd.  341). 

BoOKSTAVER,P.  J. — The  two  actions  were  tried  together 
and  were  foundecj  upon  two  promissory  notes  given  by 
John  W.  Lovell,  under  an  agreement  between  himself  and 
the  plaintiff,  which  provided,  among  other  things,  that, 
during  a  period  of  three  years  after  the  date  of  the  con- 
tract, Lovell  was  to  have  the  exclusive  right  to  have 
impressions  printed  from  certain  plates  belonging  to 
Hurst,  and  that,  during  the  same  period,  the  latter  should 
not  publish,  directly  or  indirectly,  any  works  competitive 
to  those  covered  by  the  terms  of  the  contract ;  and  for 
these  exclusive  rights,  the  agreement  provided  that  Hurst 
should  receive  the  sum  of  $90,000,  for  which  sum  Lovell 
should  give  him  thirty-six  negotiable  promissory  notes, 
each  for  $2,500,  payable  at  intervals  of  one  month,  respect- 
ively, each  to  be  drawn  to  the  order  of  Trow's  Printing 
and  Bookbinding  Co.,  to  be  indorsed  by  them  and  by  the 
defendant  Lange.  The  agreement  also  provided  that  this 
sum  of  $90,000  was  intended  not  only  to  include  the  right 
to  use  the  plates,  but  also  a  consideration  for  the  relin- 
quishment of  competing  business,  and  that,  if  the  plates 


VOLUME     XXX. 


Hurst  z/.  Trow's  Printing  and  Bookbinding  Co. 

were  destroyed  before  the  termination  of  three  years,  it 
should  not  be  considered  as  abating  the  payment  of  any  por- 
tion of  this  sum.  The  agreement  further  provided  for  the 
purchase  by  Lovell  of  a  large  amount  of  book  stock  and 
sheets,  and  that  Lovell  should  be  bound  at  the  end  of  the 
three  years,  or  at  such  earlier  time  as  he  might  desire,  to 
purchase  all  the  plates  covered  by  the  contract  for  the  sum 
of  $75,000,  in  addition  to  the  $90,000  before  mentioned,, 
and  that,  from  the  making  of  said  purchase,  Hurst  should 
become  bound  to  refrain  from  entering  into  any  compet- 
ing business  for  twenty-five  years  after  the  date  thereof 
with  certain  exceptions. 

Under  this  contract  the  thirty-six  notes  provided  for 
in  the  agreement  were  delivered  to  the  plaintiff,  each  made 
by  Lovell  and  indorsed  by  the  defendants  as  provided  for 
in  the  agreement.  Subsequently  fifteen  of  these  notes 
fell  due  and  were  paid  at  maturity,  but  the  sixteenth  and 
seventeenth  notes  of  the  series,  which  are  the  ones  in  suit 
in  these  actions,  were  not  paid,  as  was  ,also  the  case  with 
six  others  falling  due  thereafter.  After  the  delivery  of 
these  notes  to  the  plaintiff  he  transferred  the  two  in  ques- 
tion to  Samuel  J.  Kerr,  by  whom  these  actions  were  orig- 
inally commenced,  but  subsequently,  in  December,  1891,. 
the  notes  were  taken  up  by  the  plaintiff  from  Kerr,  and 
he  again  became  their  sole  owner,  and  remained  so  down 
to  and  including  the  time  of  the  trial.  On  March  Qth,^ 
1892,  there  being  at  the  time  seven  notes  of  this  series 
unpaid,  including  the  two  now  under  consideration,  Hurst 
sent  the  following  letter  to  Lovell  :     . 

"  Law  office  of  Andrew  Gilhooly,  Temple  Court  Build- 
ing, 5  Beekman  street,  New  York,  March  9th,  1892. 

"  John  W.  Lovell,  Esq.  : 

"  Dear  Sir — Your  non-payment  of  your  note  for  $2,500,. 
payable  March  7th,  1892,  under  our  contract  of  March 
4th,  1890,  is  a  breach  of  condition  on  your  part,  and,  in 
view  of  the  repeated  defaults  on  previous  notes,  I  cannot 
let  it  pass.     I  hereby  give   you  notice  that  your  rights 
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under  the  contract  depend  on  the  due  payment  of  the 
obligations  therein  referred  to,  and  the  performance  of  the 
conditions  therein  named  on  your  part,  and  these  must 
hereafter  be  promptly  made  and  performed  by  you.  If 
the  above  note,  dishonored  on  the  7th  inst.,  is  paid  with- 
out further  delay,  and  no  further  default  occurs,  I  am 
prepared  to  waive  any  claim  I  may  have  to  rescind  the 
contract ;  otherwise,  I  shall  enforce  my  right  to  do  so. 
"Yours,  &c.,  Thomas  D.  Hurst." 

On  April  4th  Hurst  reiterated  the  statements  contained 
in  that  letter  by  another  of  that  date  ;  and  on  April  9th, 
1892,  the  note  of  April  7th  having  gone  to  protest,  signed 
a  letter  prepared  by  his  lawyer,  which  is  as  follows : 

"  Law  office  of  Andrew  Gilhooly,  Temple  Court  Build- 
ing, 5  Beekman  street.  New  York,  April   9th,  1892. 

"  John  W.  Lovell,  Esq. : 

•*  Dear  Sir — Referring  to  my  written  notice  to  you, 
bearing  date  March  9th,  1892,  notifying  you  that  1  should 
enforce  my  right  to  rescind  my  written  contract,  with  you, 
dated  March  4th,  1890,  in  case  your  note  for  twenty-five 
hundred  dollars,  payable  March  7th,  1892,  under  said 
contract  was  not  paid  without  delay,  or  in  case  any  fur- 
ther default  occurred  on  your  part  in  the  performance  of 
the  said  contract,  I  now  notify  you  that  in  view  of  your 
continued  default  in  the  payment  of  said  note  for  twenty- 
five  hundred  dollars,  payable  March  7th,  1892,  and  of  your 
repeated  and  continued  defaults  in  the  payment  of  pre- 
vious notes  given  under  said  contract,  and  your  default  in 
the  payment  of  your  note  for  twenty-five  hundred  dollars, 
payable  March  7th,  1892,  under  said  contract  of  March 
4th,  1890,  I  hereby  terminate  and  rescind  my  said  writ- 
ten contract  with  you,  bearing  date  March  4th,  1890,  and 
herewith  return  to  you  eleven  notes  given  under  said 
contract  of  March  4th,  1890,  for  the  sum  of  twenty-five 
hundred  dollars  each,  dated  March  4th,  1890,  and  payable 
to  the  order  of  Trow's   Printing  and  Bookbinding  Com- 
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pany,at  26,  27,  28,  29,  30,  31,  32,  33,  34,  35,  36  months 
respectively,  after  date. 

"Yours,  &c.,  Thomas  D.  Hurst." 

Inclosed  in  this  letter  were  the  eleven  notes  mentioned 
therein.     To  this  letter  Lovell  replied  as  follow: 

"  New  York,  April  9th,  1892. 
"  Thomas  D.  Hurst,  Esq.,  134  Grand  street.  New  York  : 
**  Dear  Sir — I  have  received  your  favors  of  April  4th  and 
April  9th,  in  regard  to  our  contract  of  March  4th,  1890,  in 
which  you  inform  me  that  you  rescind  this  agreement.  I 
have  carefully  considered  the  whole  matter,  and  have  con- 
cluded to  acquiesce  in  this  rescission,  and  I,  therefore, 
hereby  notify  you  that  I  consent  and  agree  that  the  con- 
tract in  question  shall  be  and  is  wholly  rescinded  and 
annulled.         "  Yours  very  truly,  J.  W.  LovELL." 

Meanwhile,  and  up  to  the  9th  April,  1892,  Hurst  had 
completely  performed  all  of  the  terms  of  the  before  men- 
tioned agreement  on  his  part  to  be  performed,  and  Lovell 
had  enjoyed  the  exclusive  use  of  the  plates  referred  to  in 
the  agreement,  and  Hurst  had  refrained  from  publishing 
the  books  he  had  undertaken  not  to  publish.  The  eleven 
notes  returned,  as  before  stated,  were  all  notes  maturing 
after  April  9th,  1892.  The  eight  notes  maturing  before 
that  date,  then  outstanding  and  unpaid,  were  retained. 
Of  these  Hurst  on  April  9th,  1892,  held  and  owned  five, 
including  the  two  in  question  in  these  actions,  which 
actions  were  then  pending ;  and  the  remaining  three  were 
in  suit  by  other  parties  against  Lovell  and  the  defend- 
ants herein. 

The  foregoing  facts  appearing  at  the  trial,  the  court, 
when  all  the  evidence  was  in,  at  the  request  of  the  plaint- 
iff, directed  a  verdict  in  his  favor  for  the  full  amount  of 
the  notes  with  interest,  to  which  the  defendant  excepted, 
and  this  exception  raises  the  only  question  to  be  consid- 
ered upon  this  appeal. 
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The  direction  was  made  at  the  close  of  the  evidence,  on 
motion  by  both  parties,  for  the  direction  of  a  verdict,  one 
in  favor  of  plaintiff  and  the  other  for  the  dismissal  of  the 
complaints  and  a  judgment  in  defendant's  favor,  and 
neither  party  asked  to  go  to  the  jury  upon  any  question, 
thus  submitting  to  the  court  for  its  determination  any 
questions  of  fact  that  may  have  arisen  upon  the  evidence 
in  the  case.  This  gave  to  the  judge  the  office  of  the  jury, 
and  brings  up  the  question  whether  there  was  sufficient 
evidence  to  support  the  trial  judge's  decision  (Green  v, 
Shute,  15  I>a/yy  358  ;  Gilder  v.  Davis,  45  Stafe  ReJ>,  690 ; 
Burrows  v.  Atlas  SS.  Co.,  46  Li.  533;  Mayor,  etc.,  v 
Sands,  39  Hun,  519,  524). 

Appellant  contends  that  the  rescission  of  the  contract 
of  March  4th  discharged  both  the  maker  and  the  indorsers 
of  the  notes  in  suit  from  any  liability  thereon.  This 
would  be  the  case  if  the  notices  served  by  Hurst  upon 
Lovell  amounted  to  a  rescission  in  the  ordinary  acceptance 
of  that  term  (Graves  v.  White,  87  jV.  V.  463 ;  2  Dan.  Neg. 
Inst.,  sec.  1306;  Freeth  Vi  Burr,  L.  R.  9  C,  P.  208  ;  Mer- 
sey Steel  &  Iron  Co.  v.  Naylor,  L;  R.  9  App.  Cas.  434; 
Creighton  r.  Haggerty,  50  Super,  Ct.  9 ;  Weeks  v.  Robie, 
42N.H.  316;  Mills  V.  Parkhurst.  126  N.  Y.  89;  Bishop 
on  Contracts,  §  827;  Conrow  v.  Little,  115  N.  F.  394 ; 
Fowler  v.  Bowery  Savs.  Bank,  ii^  N.  Y.  450,  and  many 
others  which  might  be  cited).  The  question  then  arises  as 
to  what  was  really  intended  by  the  plaintiff's  notice  of 
April  9th,  1892.  Did  he  thereby  mean  that  he  rescinded 
the  contract  ab  initio,  or  only  from  and  after  April  9th, 
1892,  the  date  of  the  notice  ?  And  this  depends  upon  the 
construction  to  be  given  to  the  words  '•  I  hereby  terminate 
4ind  rescind  my  said  written  contract,'*  to  be  determined 
in  the  light  of  surrounding  circumstances.  Good  writers 
often  use  the  word  **  rescind**  in  the  narrower  sense  to  ter- 
minate a  contract  as  to  the  future  transactions  Thus,  in 
a  note  at  page  145,  28  Abb.  N.  C,  Dr.  Abbott  says  :  **The 
word  'rescind*  is  often  and  not  improperly  used  to  mean 
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cutting  oflf.*'  Thus  Bispham  {Eq.  Juris.  556,  §  506) 
says  a  dissolution  of  the  partnership  is  a  rescission  of  the 
contract,  meaning  of  course  a  rescission  as  to  future  trans- 
actions.  The  words  "  rescission*'  and  "  rescind  **  are  used 
simpliciter  by  the  highest  authorities  to  indicate  in  some 
cases  partial  rescission  or  termination,  as  well  as  to  indicate 
in  other  cases  annulment  ab  initio.  Thus  Leake  on  Con. 
(3d  ed.,  1892),  p.  53,  says :  **  In  a  case  of  money  lent  under 
a  special  contract,  which  was  afterwards  rescinded  by 
mutual  agreement,  it  was  held  that  the  money  still  remains 
due,  the  rescission  relating  only  to  the  further  execution 
of  the  contract."  Fry,  J.,  says  in  Bluck  v.  Capstick  (Z.  R. 
12  Ch.  D.  863),  in  speaking  of  the  dissolution  of  a  part-^ 
nership  which  involved  the  refusal  by  defendant,  an 
incoming  partner,  to  pay  his  bonds  or  premium  afterthree 
months  joint  conduct  of  the  business,  the  pretext  for  his 
refusal  being  the  allegation  that  plaintiff  had  not  fairly 
performed  on  his  part :  **  I  must  have  regard  to  the  cir- 
cumstances which  have  led  me  to  the  dissolution  of  the 

partnership The    allegation    of    misconduct 

on  the  part  of  the  plaintiff  failed,  and  in  my  opinion  the 
defendant  has,  in  effect  rescinded  the  partnership  agree- 
ment without  any  excuse,"  and  he  thereupon  went  on  to 
decree  pa  tneiit  of  the  premium  agreeably  to  the  terms  of 
the  partnership,  thus  showing  that  the  rescinding  spoken 
of  was  not  an  absolute  rescission  or  annulment  of  the 
partnership  ab  initio,  but  a  termination  or  rescission 
restricted  to  the  future.  This  is  made  still  clearer  by 
the  head-note,  which  states  the  case  as  one  "  where  a 
partnership  is  dissolved  before  its  natural  expiration, 
etc.,  without  payment  of  the  premium  .  .  .  the  part 
ner  who  has  agreed  to  pay  it"  (if  his  fault  is  the  sole 
cause  of  the  dissolution)  "  will  be  ordered  to  pay  the  whole 
of  it,  notwithstanding  the  dissolution."  In  2  Pars,  on 
Cont.,  7th  ed.  677  (star  paging),  we  find  these  words: 
**  And  a  suit  for  the  recovery  of  damages  for  a  breach  of 
the  contract  is  equivalent  to  a  notice  of  rescission,"  citing^ 
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Graham  v.  Halloway  (44  ///.  385).  In  Mann  v.  Palmer 
(3  Abb,  Ct,  App.  D.  162)  the  head-note  is  "  Acquiescence 
in  the  rescission  of  the  executory  contract  is  not  necessa- 
rily a  waiver  of  an  existing  claim  for  profits  made  under 
it."  Obviously,  a  single  word,  like  the  word  rescind,  can- 
not be  wrenched  from  its  context  and  construed  alone  in  its 
unqualified,  strict  and  technical  sense  in  disregard  of  the 
surrounding  circumstance.  To  ascertain  the  import  of  the 
notice,  the  intent  must  be  gathered  from  the  instrument 
considered  as  a  whole.  *'  It  is  a  cardinal  rule  in  the  con> 
struction  of  contracts  that  the  intention  of  the  parties  is 
to  be  inquired  into,  and,  if  not  forbidden  by  law,  is  to  be 
effectuated.  Too  much  regard  is  not  to  be  had  to  the 
proper  and  exact  signification  of  words  so  as  to  prevent 
the  simple  intention  of  the  parties  from  taking  effect,  and 
where  the  language  is  susceptible  of  more  than  one  inter- 
pretation, the  court  will  look  at  the  surrounding  circum- 
stances when  the  contract  was  entered  into,  the  situation 
of  the  parties  and  of  the  subject-matter  of  the  instru- 
ment "(French  V.  Carhart,  \  N.Y,  \02\  App'd  Bridger  v^ 
Pierson,  45  Id,  604 ;  Kenyon  z/.  Knights  Templars  Ass'n^ 
122  Id,  247).  And  this  rule  has  been  applied  even  to  the 
interpretation  of  charters  and  legislative  enactments 
(McGaffin  v.  City  of  Cohoes,  74  N,  Y.  387).  On  the 
general  question  under  consideration,  see,  also.  Blossom 
V.  Griflfin  (13  iV.    Y,  569)  ;  Zimmer  v.  Settle  (124  Id,  37). 

Under  the  light  of  these  authorities,  we  think  the  cir- 
cumstances surrounding  the  making  and  termination  of 
the  contract  should  be  considered.  It  is  undisputed  from 
the  4th  of  March,  1890,  the  date  of  the  contract,  down  to 
the  9th  of  April,  1892,  Hurst  had  in  all  things  per- 
formed his  part  of  the  contract,  inasmuch  as  Lov- 
ell  had  enjoyed  the  exclusive  use  of  the  plates  down 
to  the  latter  date,  and  Hurst  had  refrained  from  publish- 
ing, as  he  agreed,  any  works  in  competition  tp  those  men- 
tioned in  the  agreement.  Hence,  by  virtue  of  such  per- 
formance, Hurst  had,  on  the  9th  of  April,  1892,  earned 
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and  had  a  vested  right  of  action  on  all  of  said  series  of 
notes  maturing  prior  to  April  9th,  1892,  and  then  unpaid. 
None  of  these  were  returned  at  the  time  of  the  giving  the 
notice ;  some  of  them  were  then  in  action.  Lovell  had,  in 
violation  of  his  contract,  made  default  in  the  payment  of 
€ight  of  the  series.  In  consequence  of  these  repeated 
defaults  on  Loveirs  part,  Hurst  was  clearly  justified  on 
April  9  in  terminating  the  contract,  as  to  its  unexpired 
part,  and  in  holding  Lovell  upon  his  contract  and  notes 
given  thereunder,  for  the  liability  already  incurred  on  his 
previous  defaults  (In  re  Kelly,  51  Fed.  Rep.  194;  Cunning- 
ham V.  Massena  Springs,  etc.  R.  R.  Co.,  63  Hun^  439, 
443;  Strack  v.  Hurd,  41  State  Rep.  yjj]  Gardner  v. 
Clark,  21  N.  Y.  399).  In  giving  Lovell  notice  of  such 
termination  of  the  contract,  Hurst  was  not  confined  to 
any  particular  form  of  words  so  long  as  their  import  was 
to  terminate  the  contract  in  respect  to  its  unexpired 
period.  If,  instead  of  using  the  expression  "terminate 
and  rescind,**  Hurst  had  written  that  he  had  terminated 
the  contract  as  of  the  date  of  the  notice,  or  had  coupled 
with  the  word  "  rescind  **  words  showing  express  reserva- 
tion of  his  accrued  rights,  this  would  have  meant  simply 
that  he  terminated  the  contract  only  as  to  its  unexpired 
period  (McCreery  v.  Day,  iig  N.  Y.  I  ;  Roe  v.  Conway, 
74  Id,  201  ;  Duncan  v.  New  York  Mutual  Ins.  Co.,  46 
State  Rep.  241).  In  the  light  of  the  surrounding  circum- 
stances,  has  he  done  anything  else  than  this  ? 

But  it  is  claimed  that  we  must  give  effect  to  all  the 
words  in  the  contract.  We  do  this  in  this  case  by  making 
the  word  **  rescind  **  equivalent  to  the  word  "  terminate,*' 
and  hence  regard  it  as  mere  tautology  and  synonymous 
with  **  terminate.*'  The  curious  in  such  matters  would  see 
in  this  no  more  than  a  survival  of  that  disposition  which 
draftsmen  exhibited  when  the  fee  bill  was  in  part  regu- 
lated  by  the  folio,  and  they  became  expert  in  the  use  of  a 
large  vocabulary  of  words  having  the  same  or  similar 
meaning  in  order  to  increase  the  number  of  folios. 
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It  is  quite  true,  as  contended  for  by  the  appellant,  that 
as  a  general  rule,  where  there  has  been  a  breach  of  a  con- 
tract, the  party  performing  has  the  right  to  consider  such 
breach  as  a  basis  for  rescinding  and  abandoning  the  con- 
tract, or  to  treat  the  contract  as  subsisting  and  sue  for  the 
enforcement  of  the  unperformed  obligation,  and  the  elec- 
tion to  rescind  the  agreement  bars  the  pursuit  of  the  other 
alternative.  Yet  this  is  so  only  in  cases  where  the  contract 
is  rescinded  in  ioto  and  ab  initio.  In  such  cases  he  cannot 
regard  the  contract  as  existing  and  not  existing  at  the 
same  time ;  he  must  choose  between  the  two.  But,  as 
before  shown,  there  are  numerous  cases  in  which  the  party 
performing  the  contract  on  his  part  may  terminate  it  as 
to  the  future  and  still  hold  the  delinquent  party  for  its 
performance  up  to  the  time  of  its  termination.  In  addi- 
tion to  what  has  been  said,  we  may  call  attention  to  the 
familiar  illustration  of  an  ordinary  lease  for  a  number  of 
years,  where  it  is  provided  that  the  same  shall  continue 
for  a  definite  period  of  time,  with  instalments  of  rent  to 
be  paid  monthly.  If  the  lessee  neglects  to  pay  these 
monthly  instalments,  the  landlord  may  allow  the  lease  to 
go  on  to  the  end  and  sue  for  the  whole  rent  due,  or  he  may, 
at  any  time,  by  the  commencement  of  summary  proceed- 
ings, obtain  possession  of  the  leased  property  and  thus 
recover  for  the  rent  due  up  to  the  time  of  the  dispossession. 
And  we  have  no  doubt  whatever  but  that  the  contract 
under  consideration  falls  within  the  latter  class  of  cases. 

Again,  all  the  facts  in  this  case  were  undisputed.  If 
conflicting  inferences  were  to  be  drawn  from  these  facts, 
the  action  of  the  parties  in  requesting  the  court  to  direct 
a  verdict  made  it  the  judge  of  those  inferences  to  the 
same  extent  that  the  jury  would  have  been  had  not  such 
requests  been  made ;  and  we  think  there  is  quite  sufficient 
in  these  cases  to  warrant  the  judge  in  drawing  the  infer- 
ence he  did  in  favor  of  the  plaintiff's  contention. 

But,  it  is  claimed  on  behalf  of  appellant  that,  even 
conceding  Lovell  might  be  held  upon  the  notes  due  and 
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unpaid  at  the  time  of  the  rescission,  the  indorsers  were 
thereby  discharged  because  of  the  modification  of  the 
contract  between  Lovell  and  Hurst,  inasmuch  as  the  only 
liability  of  the  defendants  to  the  plaintiff  is  as  sureties  for 
Lovell,  the  sole  party  to  the  contract. 

It  is  difficult  to  see  how  a  cancellation  of  a  contract  is 
a  modification  of  it.  The  terms  of  the  contract  were  in 
no  way  changed  by  such  termination,  and  if  Lovell  was 
not  discharged  from  the  obligation  he  incurred  before  the 
rescission,  we  cannot  see  how  his  sureties  could  be.  As 
before  shown,  all  the  unpaid  notes,  up  to  the  date  of  the 
rescission,  had  been  fully  earned  by  Hurst  by  the  per- 
formance of  the  contract  on  his  part,  and  Lovell  had  had 
all  the  benefits  of  the  contract  up  to  its  rescission  ;  and  in 
our  opinion  the  notes  were  in  the  nature  of  rent  for  the 
plates,  etc.,  and  the  defendants  were  liable  for  its  pay- 
ment. We  fail  to  perceive  any  force  in  the  argument  that 
the  defendants  were  injured  by  such  rescission ;  on  the  con- 
trary it  appears  to  us  that  it  was  greatly  to  their  advan- 
tage, as  in  consequence  of  it  they  were  relieved  from  a 
large  liability  which,  if  the  contracts  had  been  allowed  to 
continue,  they  or  their  principal,  Lovell,  would  have  had 
to  meet,  with  no  resulting  advantage  to  the  indorsers. 

The  contention  that  the  sureties  were  released  because 
of  an  extension  of  time  granted  the  principal,  is  not  well 
founded.  Such  a  contention  is  based  solely  upon  the  let- 
ters written  by  the  plaintiff  to  the  defendant,  which, 
instead  of  extending  his  time  to  pay  the  notes,  really  were 
intended  to  press  upon  him  the  necessity  for  immediate 
payment.  The  mere  failure  to  sue  upon  the  notes  when 
due  never  releases  the  indorser. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

BiSCHOFF,  J.,  concurred. 

Pryor,  J.  (dissenting) — I  am  unable  to  concur  in  the 
prevailing  opinion.  The  notes  in  suit  were  given  in  execu- 
tion of  the  agreement  of  the  15th  of  June,  1892  ;  but  that 
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contract  was  *'  rescinded*'  and  '*  annulled"  by  the  mutual 
consent  of  the  parties ;  and  by  consequence,  all  rights 
acquired  under  it  ceased  and  determined. 

A  rescission  of  the  contract  imports  propria  vigore  a 
relinquishment  of  every  benefit  and  a  dissolution  of  every 
obligation  dependent  upon  it ;  and  by  the  act  of  rescis- 
sion each  party  is  restored  to  his  original  position  and 
relation.  It  is  a  contradiction  in  terms  to  assert  a  right 
under  a  rescinded  contract ;  **  and  neither  party  can  there- 
after invoke  it  against  the  other  "  (McCreery  v.  Day,  119 
iV.  K  I ;  Graves  v.  White,  87  Id.  463,  466 ;  Brewster  v, 
Wooster,  131  Id.  473;  Fullager  v.  Reville,  3  Hun^  600). 
By  rescission  of  the  contract,  of  which  they  were  an  inci- 
dent, the  notes  became  incapable  of  enforcement.  Other- 
wise, however,  had  they  been  reserved  from  the  operation 
of  the  rescission  ;  but  of  that  there  is  no  hint, — the  words 
being  "  wholly  rescinded  and  annulled." 

Note  on   the   Legal   Effect   of   Promissory   Notes  or 
Acceptances  GIVEN  for  payments  expected  to  become 

DUE  UNDER  CONTINUING  OR  OTHER  EXECUTORY  CON- 
TRACTS. 

It  is  becoming  a  common  practice  in  executory  contracts 
that  contemplate  tlie  lapse  of  a  considerable  period  before 
complete  performance,  to  stipulate  for  the  giving  of  notes 
by  the  party  expected  to  make  the  payments,  these  notes 
being  usually  required  to  be  given  at  the  outset,  or  from 
time  to  time  in  advance  of  any  payment  having  become 
actually  due.  A  common  form  of  such  contracts  is  to  pro- 
vide that  the  contractor  who  is  to  furnish  from  time  to 
time  supplies  or  materials  or  labor,  or  it  may  be  the  vendor 
in  a  land  contract,  shall  be  paid  specified  instalments  as 
time  passes  or  as  deliveries  progress,  and  then  to  add  a 
provision  to  the  effect  that  the  other  party  shall  simultane- 
ously with  the  execution  of  the  contract  give  his  promissory 
notes  corresponding  with  such  instalments,  payable  in  a 
series  of  periods  corresponding  more  or  less  with  the  antici- 
pated progress  of  the  work. 

Three  views  seem  to  have  been  taken  of  the  legal  effect 
of  such  notes.  One  is,  that  they  are  merely  modal,  and 
only  intended  to  dispense  with  notice  of  performance  and 
demand  of  payment  by  providing  that  the  duty  of  the 
•employer  or  debtor  party  in  respect  of  the  paying  an  instal- 


16  VOLUME    XXX. 


Note  on  Continuing  Contracts  with  notes  for  Instalments. 

ment  in  case  it  be  actually  earned,  shall  be  to  have  the 
money  at  the  place  of  note-payment,  at  the  peril  of  having- 
his  note  dishonored  if  he  wishes  a  few  days  indulgence. 

A  second  view  is  that  the  note  is  to  be  read  as  if  written 
into  the  contract,  and  subject  therefore,  to  be  restrained  in. 
legal  effect  (as  between  the  parties  and  their  privies)  by 
the  stipulations  and  conditions  contained  in  the  con- 
tract. 

A  third  view,  and  the  one  usual  I  believe  among  busi- 
ness men,  and  the  one  approved  in  effect  by  the  best  con- 
sidered cases,  is  that  the  giving  of  separate  notes,  absolute 
in  terms,  manifests  an  intention  to  accomplish  more  than  a 
similar  promise  embodied  in  the  contract,  viz.,  to  make 
the  sum  payable  absolutely  and  at  all  events,  without  con- 
ditions ;  and  to  leave  a  breach  of  the  contract  on  the  part  of 
the  holder  of  the  note  to  be  redressed  by  an  action  for 
damages,  or  in  modern  practice  by  recoupment  or  counter- 
claim for  damages  in  case  the  note  is  sued  on  by  the  payee.. 

The  business  reasons  which  make  this  view  advantage- 
ous are  easily  seen.  The  contractor  can  use  the  notes  by 
negotiating  them  and  thus  getting  means  to  carry  out  a 
contract  he  could  not  otherwise  undertake,  and  the  trans- 
feree for  value  before  maturity  can  recover  notwithstanding^* 
he  had  notice  of  the  contract  under  which  they  were  given. 

Moreover,  the  contractor,  if  he  continues  to  hold  the 
notes,  cannot  be  put  off  by  disputes  raised  by  the  maker 
respecting  the  sufficiency  of  performance,  but  the  maker 
must  pay  all  tiiat  fall  due,  and  is  protected  as  to  the  future 
by  iiis  right  to  terminate  his  liability  as  to  those  which  have 
not  fallen  due  by  terminating  the  agreement  itself  on  the 
ground  of  forfeiture,  if  such  ground  exists,  and,  protected 
as  to  the  past  if  he  chooses  to  refuse  payment  of  any 
already  due,  by  his  right  to  a  cross  action,  or  to  a  recoup- 
ment, for  tiie  damages  he  has  sustained  by  the  alleged  past 
insufficiency  of  performance. 

Whether  this  third  view  is  sanctioned  by  the  law  as  well 
as  commended  by  its  business  advantage  for  contractors  who 
choose  to  require  notes,  may  be  best  determined  by  inquiring 
what  is  the  legal  effect  of  a  note  given  on  an  executory  con- 
sideration when  no  such  continuing  contract  exists,  and 
what  is  the  effect  of  the  voluntary  giving  of  a  note  byway 
of  advance  on  a  continuing  contract  which  does  not  call  for 
notes. 

The  principle  established  at  common  law  that  a  promise 
is  a  sufficient  consideration  for  a  promissory  note,  notwith- 
standing the  subsequent  breacli  of  the  promise,  is  doubtless 
what  led  to  the  adoption  of  this  system  of  independent 
notes  to  secure  payment  of  instalments.     The  cases  are  not 
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harmonious,  but  considered  together  they  appear  to  afford 
adequate  support  for  the  following  conclusions  : 

1.  A  note  absolute  in  terms  may  be  delivered  upon  an 
oral  condition  which  is  to  prevent  its  taking  effect  until 
performance  of  the  condition  (Seymour  v.  Cowing,  4  Abb^ 
Ct,  App.  Dec.  200),  but  if  delivered  absolutely,  an  action  lirs 
upon  it  even  thougii  it  was  given  upon  an  executed  consid- 
eration which  has  wliolly  failed,  or  upon  an  executory  con- 
sideration which  has  never  been  performed  ;  because  a 
promise  is  a  sufficient  consideration  for  a,  promise  ;  and  ihe 
breach  of  the  consideration-promise  is  matter  for  damages. 

2.  A  note  may  be  made  to  contain  a  condition  in  its  own 
terms,  or  by  a  supplementary  written  agreement  contem- 
poraneous with  it  expressly  restraining  its  effect,  or  may  be 
modified  by  a  subsequent  agreement  founded  on  a  consid- 
eration ;  and  in  such  case  the  note  itself  is  as  between  the 
parties,  not  an  absolute  note,  but  qualified  by  the  agree- 
ment. 

3.  An  absolute  note,  given  voluntarily  by  way  of  an 
advance  or  payment  on  account,  under  a  contract  which, 
does  not  by  its  terms  require  the  giving  of  a  note,  is  never- 
theless a  waiver  of  the  right  to  insist  that  the  terms  of  the 
contract  make  performance  a  condition  precedent  of  the 
payment  thus  secured  by  the  note,  or  to  insist  that  the  pay- 
ment of  the  money  secured  by  the  note  was  dependent  on 

•the  stipulation  to  perform  ;  so  that  a  breach  of  the  stipu- 
lation in  the  contract  will  not  be,  even  as  between  the  par- 
ties, a  bar  to  an  action  on  the  note,  but  at  most  a  counter- 
cause  of  action  for  damages. 

4.  The  same  effect  follows  where  the  note  is  stipulated 
for  in  the  contract.  The  requirement  and  the  concession 
of  an  absolute  note,  separate  from  the  contract,  and  having 
no  reference  to  it  and  no  condition  expressed,  is  in  itself  a 
manifestation  of  intention  of  both  parties  to  make  an  inde- 
pendent obligation  not  conditioned  on  performance  of  even 
express  conditions  in   the  contract. 

5.  Until  recent  times  the  breach  of  the  executory  con- 
sideration for  an-  absolute  note  could  in  no  case  be  set  up 
in  an  action  on  the  note.  It  was  an  independent  cause  of 
action  to  be  presented  by  an  independent  suit.  Since  the 
establishment  of  the  doctrine  of  recoupment  and  the  adop- 
tion of  the  provisions  of  the  Codes  of  Procedure,  allowing 
any  cause  of  action  on  contract  to  be  a  counter-claim  in  any 
action  dn  contract  between  the  same  parties,  the  maker  of 
the  note  when  sued  upon  it  may  set  up,  not  in  bar,  but^sa 
counter-claim,  any  cause  of  action  he  has  against  the  payee 
of  the  note  ;  and  there  seems  some  authority  for  saying 
that  a  breach  of  the  contract  relating  to  the  consideration 
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of  tlie  note  might,  under  the  present  provision  of  the  New 
York  Code,  §  508,  be  pleaded  as  a  "  partial  defense  "  by  way 
of  recoupment  or  mitigation  of  damages,  without  stating 
it  formally  as  a  counter-claim. 


Aotes  of  Cases. 

I.  Absolute  note  on  executory  consideration, 
II.  Note  in  terms  conditional. 

III.  Note  with  contemporaneous  qualifying  agreement, 

IV.  Note  voluntarily  given  in  advance  or  on  account^  under  a  con- 

tinuing  contract. 

V.  Note  given  under  requirement  therefor^  in  continuing  contract. 
VI.  Rescission. 

1.  Cases  on  absolute  notes  given  upon  an  executory  consideration. 

\,  Note  for  an  executory  consideration  subsequent. "l  Chapman  v. 
Eddy,  13  Vt.  205.  It  is  no  defense  to  an  action  on  a  note,  that  the 
consideration  thereof  was  a  promise  by  the  payee  to  give  a  deed  of 
a  pew  by  a  certain  time  thereafter,  which  was  not  done  within  the 
time  specified,  nor  before  the  commencement  of  the  action  upon 
the  note. 

The  court  say:  "  Had  this  whole  contract  been  included  in  one 
instrument,  there  might  have  been  some  ground  for  insisting  that 
the  execiution  of  the  deed  by  the  plaintiff  was  to  precede  the  defend- 
ant's liability  to  pay.  But  when  each  party  takes  a  separate 
instrument  fo  secure  the  undertaking  of  the  other,  it  is  conclusive 
that  they  are  independent.  Here  the  defendant  gave  his  uncondi- 
tional note,  and  took  of  the  plaintiff  his  promise  afterwards  to  exe- 
cute a  deed.  With  that  promise  he  was  then  content  and  to  that  he 
must  look.     He  can  not  now  by  parol  add  conditions  to  the  note." 

2.  Performance  to  accompany  payment  of  note.]  McMath  v. 
Johnson,  41  Miss.  439.  Action  on  a  note.  On  demurrer  to  defend- 
ant's plea,  held,  that  when  the  vendee  of  land  executes  his  notes  in 
instalments  to  secure  the  payment  of  purchase-money,  and  takes  a 
bond  from  the  vendor,  conditioned  to  make  title  when  the  last 
instalment  is  paid,  the  covenants  are  independent,  and  the  vendor 
may  enforce  payment  without  performance  on  his  part. 

*  [In  this  case  the  court  distinguishes  cases  holding  covenants  to ' 
be  dependent  where  there  is  but  one  note  for  the  purchase- money, 
and-title  is  to  be  given  on  its  payment.] 
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'^  Exchartge of  notes?^  Cobb  v.  Titus,  lo  iV.  K.  198.  Where  two 
•persons  exchange  with  each  other  notes  of  equal  amounts  for  the 
purpose  of  raising  money  by  the  sale  of  the  notes,  each  note  is  a 
iralid  consideration  for  the  other,  and  a  sale  of  either,  at  a  discount 
greater  than  the  lawful  rate  of  interest,  does  not  render  it  usurious 
in  the  hands  of  the  purchaser. 

4.  See  Newman  v.  Frost,  52  A'^  Y,  422.  The  giving  of  a  bill  of 
exchange  in  exchange  for  a  promissory  note  furnishes  a  good  con- 
sideration for  the  undertaking  of  each. 

5.  McSpedon  v,  Troy  City  Bank,  3  Abb,  Ct,  App,  133.  Negotia- 
ble notes,  made  under  an  agreement  that  the  payees  should  give  the 
makers  a  definite  sum  weekly,  in  the  bills  of  a  certain  bank  in  pay- 
ment therefor,  and  the  notes  at  maturity  should  be  taken  up  by 
the  makers. — Htld,  to  be  not  accommodation,  but  business  paper 
made  for  a  consideration ;  and  when  transferred  to  third  persons 
by  the  payees,  in  payment  of,  or  as  collateral  security  for  their  in- 
debtedness, to  be  not  subject  to  equities  subsequently  arising  be- 
tween the  original  parties. 

6.  Rice  V.  Grange,  39  StaU  Rep.  163;  s.  C,  14  N.  V,  Supp,  911. 
A  note  given  by  defendant  to  plaintiff's  assignor,  in  exchange  for  a 
note  of  like  amount  made  by  a  third  person. and  indorsed  by  plaint- 
iff's assignor,  is  supported  by  a  sufficient  consideration,  and  is  not 
affected  by  the  failure  of  such  third  person  to  pay  the  note  held  by 
defendant. 

7.  Backus  7/.  Spaulding,  1 16  Mass.  418.  A  promissory  note  made 
by  one  party  in  exchange  for  a  note  made  by  the  other  is  founded 
upon  a  sufficient  consideration,  although  the  latter  note  is  payable 
subsequently  thereto. 

8.  Defect  of  title  to  thing  sold.\  Squires  z/.  Peck,  14  Weekly  Dig, 
$'34.  In  an  action  on  a  promissory  note,  the  fact  that  the  plaintiff 
(the  jjayee)  did  not  have  perfect  title  to  the  real  estate,  for  the  pur- 
chase price  of  which  the  note  was  given,  is  no  defense,  unless  the 
defendant  gave  or  tendered  back  to  plaintiff  a  deed  of  the  premises 
before  suit  brought. 

9.  Agreement  to  coTwey  land  of  another. \  Trask  v.  Vinson,  20  Pick, 
(Afass.)  105.  A  promissory  note  founded  on  the  payee's  agreement 
to  convey  in  the  future  to  the  promisor,  land  belonging  to  a  third 
person,  is  not  invalid  on  the  ground  of  want  of  consideration. 

10.  Refusal  to  deliver  thing  sold.]  Murphy  v.  Lippe,  35  Super, 
Ct.  (/.  6-  5.)  542.  Where  the  title  to  an  article  sold  passed,  and  the 
buyer  was  entitled  to  possession   upon  the  delivery  of  his  note  for 
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the  purchase  price,  a  subsequent  refusal  by  the  vendor  to  deliver  the 
article  to  the  purchaser,  does  not  invalidate  the  note ;  as  such 
refusal  does  not  cause  a  failure  of  consideration,  but  merely  deprives 
the  purchaser  of  the  benefits  of  the  sale. 

11.  Pratt  z/.  Gu lick,  13  Barb,  297.  Action  upon  a  note.  The 
note  was  given  plaintiff  upon  his  entering  into  a  contract  to  make  a 
future  delivery  of  lumber  to  defendant. — HM,  that  the  note  being 
upon  its  face  an  absolute  promise  to  pay  and  not  conditional  agree- 
ment, nor  dependent  upon  the  delivery  of  the  lumber,  the  non-de- 
livery of  the  lumber  was  no  defense  to  the  action  upon  the  note. 

12.  Mitchell  V,  Stinson,  80  Ind,  334.  In  an  action  on  a  note,  by 
an  indorsee,  the  answer  alleged  that  the  note  was  given  for  personal 
property  specified,  which  the  payee  agreed  to  deliver  to  the  maker, 
and  never  did  deliver,  and  that  the  note  was  not  negotiated  until 
after  maturity. — Held,  on  demurrer  to  answer,  that  it  set  up  a 
defense  showing  that  there  had  been  a  failure  of  consideration,  and 
was  sufficient. 

1 3.  Delivery  of  possession,  but  refusal  to  convey. ^  Freligh  v,  Platte 
5  Cow,  494.  A  promissory  note  given  in  consideration  of  a  sale  of 
pews,  followed  by  possession  in  the  vendee,  cannot  be  avoided  on 
the  ground  that  the  vendor  refuses  to  convey  ;  the  remedy  of  the 
maker  of  the  note  is  to  compel  a  performance  of  the  contract. 

14.  Inability  to  give  title,']  Lewis  v,  McMillen,  41  Barb,  420. 
Before  a  purchaser  of  real  estate,  who  has  been  let  into  possession, 
can  set  upas  a  defense  to  an  action  upon  a  note  given  for  an  instal- 
ment of  the  purchase-money,  the  inability  of  the  vendor  to  give  a 
gdbd  title  to  the  premises,  he  must  surrender  the  possession  of  the 
premises. 

1 5.  Fire  risk.]  Tufts  v.  Griffin.  107  N,  C.  47.  Plaintiff  delivered 
to  defendant  a  certain  article  under  a  contract  that  the  title  should 
remain  in  plaintiff  until  the  purchase-money  note  given  by  defend- 
ant should  be  paid.  Before  the  note  became  due,  the  property  was 
destroyed  by  fire  while  in  defendant's  custody  and  without  his 
fault.  IIeld,tha.t  notwithstanding  the  destruction  of  the  property, 
plaintiff  was  entitled  to  recover  the  purchase-money. 

Following  Tufts  v,  Burnley,  66  3/w.  49  [compare  cases  collected 
in  note  on  Fire  risk  under  contract  of  sale,  in  23  Abb,  N,  C.  449.] 

16.  Death  of  animal  sold.}  Winslow  v.  Wood,  70  N.  Car,  430. 
Plaintiflf  sold  defendant  a  mule,  and  took  in  payment  the  note 
in  suit,  payable  at  a  future  date. — Held,  that  the  death  of  the  mule 
within  a  week  after  the  sale  (there  being  no  warranty  or  fraud)  did 
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not  cause  the  consideration  for  the  note  to  fail,  and  was  no  defense 
to  an  action  upon  it. 

17.  Stoppage  in  transit  held  a  failure  of  consideration^  Babcock 
V.  Bonnell,  44  Super.  Ct,  (/.  &*S.)  568 ;  affd  in  80  N,  K.  244.  When 
a  note  is  given  for  the  purchase-price  of  goods,  and  the  goods  while 
in  transitu  are  stopped  by  the  vendor,  who  takes  possession  there- 
of and  sells  them,  the  consideration  for  the  note  fails,  and  as 
between  the  original  parties,  the  maker  is  discharged  from  all  lia- 
bility thereon,  and  on  account  of  the  purchase. 

[The  soundness  of  this  may  turn  on  the  mooted  question  whether 
stoppage  in  transit  is  the  assertion  of  a  lien  or  a  rescission.] 

18.  Breach  of  stipulation  for  guaranty  of  thing  sold,]  Stanton  t/. 
Maynard,  7  Allen  {Mass.)  335.  The  maker  of  a  promissory  note, 
given  in  payment  for  railroad  bonds,  cannot  show  in  defense  of  an 
actipn  upon  the  note,  that  at  the  time  when  it  was  given  the  plaint- 
iff orally  agreed  that  before  its  maturity  he  would  have  the  bonds 
indorsed  by  another  railroad  company*  and  had  failed  to  do  so. 

The  court  say :  "  The  notes  and  the  agreement  are  independ- 
•cnt  contracts,  and  therefore  the  action  can  be  maintained  on  the 
notes,  though  the  agreement  respecting  the  indorsement  of  the 
bonds  has  not  been  performed." 

20.  Goodwill  of  no  value.]  Smock  t/.  Pierson,  68 /«//.  405.  The 
transfer  of  the  good  will  of  a  business  is  a  sufficient  consideration  for 
a  note  ;  and  the  liability  on  the  note  is  not  affected  by  the  fact  that 
the  business  does  not  thereafter  prove  successful. 

21.  Breach  not  an  entire  failure ;  but  only  matter  of  damages,] 
Black  «/.  Ridgway,  131  Mass,  80.  Action  on  a  note.  The  consid- 
eration of  the  note  was  a  contract  by  which  plaintiff  transferred  to 
defendant  the  agency  for  a  gas  company,  and  also  agreed,  thereaf- 
ter, to  purchase  of  the  defendant  all  the  gas  that  he  might  use  and 
not  to  purchase  from  the  company. — //^///,  that  the  failure  of  the 
plaintiff  to  buy  all  his  gas  from  defendant,  did  not  operate  as 
an  entire  failure  of  consideration  for  the  note,  but  merely  a  partial 
failure,  for  which  defendant  was  only  entitled  to  a  reduction  of  the 
amount  recoverable  upon  the  note. 

22.  Damages  may  be  recouped^  Stacy  v,  Kemp,  97  Mass,  166. 
Action  on  a  note. — Held,  that  defendant  might  show  the  note  was 
given  in  consideration  of  the  sale  to  him  by  plaintiff  of  the  good 
will  of  the  latter's  business,  and  an  agreement  by  plaintiff  not  to 
carry  on  a  rival  business ;  and  that  there  had  been  a  partial  failure 
of  the  consideration  of  the  note,  by  reason  of  plaintiff's  subsequent 
interference. 


22  VOLUME  XXX. 


Note  on  Continuing  Contracts  with  notes  for  Instalments. 

The  court  say  :  "It  was  formerly  held  that  such  damages  must 
be  recovered  by  a  cross-action  and  could  not  be  proved  or  allowed 
in  defense  to  an  action  on  the  note,  by  way  of  recoupment.  But 
the  doctrine  of  recoupment  of  damages  was  fully  established  in 
Harrington  v,  Stratton,  22  Pick.  510.  See  Burnett  v.  Smith,  4 
Gray.^o,  It  has  since  been  applied  in  numerous  cases,  and  was 
already  well  established  in  New  York." 

23.  Accommodation  paper  enforcible  notwithstanding  breach  of 
warranty. \  Gillespie  v,  Torrance,  25  N,  V,  306,  The  accommo- 
dation indorser  of  a  note  given  for  chattels  sold,  cannot,  at  law, 
avail  himself  of  a  breach  of  warranty  as  to  the  quality  of  such  chat- 
tels, by  the  way  of  defense,  recoupment,  or  counter-claim.  Such 
a  defense  does  not  rest  upon  a  failure  of  the  consideration  of  the 
contract  on  which  the  action  is  founded,  but  is  the  setting-off  of 
one  distinct  claim  against  another. 

24.  Rights  of  bona  fide  transferee  for  value  before  maturity?^  Maas 
V,  Chatfield,  90  N,  V,  304.  Where  a  promissory  note  was  given 
in  payment  for  goods  to  be  delivered,  and  the  note  was  immediately 
transferred  to  Sibonajide  purchaser  for  value. — ffe/dpihal  the  maker 
of  note  could  not  set  up  the  subsequent  failure  by  the  payee  of  the 
note  to  deliver  the  goods,  as  a  defense  to  an  action  upon  the  note 
by  such  transferee. 

25.  Notice  of  contract  not  notice  of  equities^  Davis  v,  McCready, 
\T  N.  K.  230.  The  breach  of  an  executory  contract,  which  formed 
the  consideration  for  the  acceptance  of  a  bill  of  exchange,  is  no 
defense  in  whole  or  in  part,  to  an  action  by  indorser s  who  took  the 
bill  for  value,  with  notice  of  the  contract,  but  without  notice  of  the 
breach. 

The  court  say :  "  Considerations  founded  upon  reciprocal  prom- 
ises of  the  parties  are  of  common  occurrence  in  business;  and  bills 
and  notes  supported  by  such  considerations  have  always  been  held 
valid." 

II.  Note  in  terms  conditional, 

26.  Condition  precedent. ^  Chapin  v,  Allen,  19  iV.  Y,  Supp,  818  ;. 
S.C.,  /^y  State  Rep,  116.  Defendant  in  part  payment  for  a  heater, 
gave  a  note  payable  "-in  six  months  or  sooner,  provided  that  the 
heater  proves  to  work  satisfactorily."  At  the  same  time  plaintiff 
gave  a  written  warranty  as  to  the  qualities  of  the  heater.  The 
heater  worked  unsatisfactorily  and  not  as  warranted. — Held,  that 
the  note  was  subject  to  a  condition  precedent ;  and  that  such  con- 
dition not  having  been  performed,  plaintiff  could  recover  nothing 
upon  the  note,  except  what  might  be  left  over  after  putting  the 
heater  in  working  order. 
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The  court  say :  "  The  rule  of  law  that  between  maker  and 
payee  conditions  precedent  can  be  proved  by  parol  is  unquestioned, 
even  where  the  face  of  the  note  is  absolute." 

27.  Note  containing  executory  condition  subsequent^  Hawley  v. 
Bingham,  6  Oreg,  76.  Action  by  payees  against  maker.  The  note 
was  in  the  usual  form,  with  an  additional  clause  to  the  effect  that  the 
note  was  given  in  consideration  that  the  plaintiffs,  upon  the  pay- 
ment of  the  note  at  maturity,  would  sell  and  transfer  to  defendant 
a  planing  machine. — Held,  that  the  delivery  of  the  machine  was 
not  a  condition  precedent  to  plaintiff's  right  to  recover  upon  the 
note. 

28.  Distinction  recognized  in  pleading.  Admission  of  making 
alleged  note  precludes  proving  it  was  a  conditional  promise  to  pay,\ 
Coffin  %K  Grand  Rapids  Hydraulic  Co.,  18  N,  Y,  Supp.  782  ;  .s.  C..4 
State  Rep,  851.  Plaintiff  brought  an  action  on  a  promissory 
note  alleging  an  absolute  promise  to  pay.  The  answer  ex- 
pressly admitted  the  making  of  the  note,  as  set  forth  in  the  com- 
plaint, and  set  upas  new  matter  in  defense,  an  alleged  agreement 
under  which  the  note  was  given.- -/ield,  that  the  defendant  was 
concluded  by  admission  in  the  answer  and  could  not  show,  upon 
the  trial,  that  the  obligation  sued  on  was  not  a  promissory  note, 
but  a  conditional  agreement  for  the  payment  of  money. 

29.  Performance  to  precede  payment  0/ note,]  Johnson  v.  Morri- 
son First  National  Bank,  24///.  App.  352.  In  an  action  on  a  prom- 
issory note,  a  plea  was  interposed  to  the  'effect  that  the  note  was 
given  for  Sv^ed  oats,  in  connection  with  an  agreement  that  it  was 
not  to  be  paid  until  the  crop  matured  and  the  payee  had  sold  a 
certain  quantity  of  the  oats  raised,  at  a  stipulated  price;  that 
plaintiff,  as  assignee,  had  notice  of  such  agreement,  and  that  such 
sale  had  not  been  made. — l/tlr^,  that  the  plea  set  up  a  good  defense, 
as  the  promise  by  payee  to  sell  the  oats  raised  and  of  the  maker  to 
pay  the  note  were  dependent  covenants. 

III.  Note  with  contemporaneous  qualifying  agreement, 

30.  Connected  agreement  for  collaterals?^  Coffin  v.  Grand  Rap- 
ids Hydraulic  Co.  (Super.  Ct.  1892),  18  N,  Y,  Supp.  7S2  ;  s.  c,  46 
State  Rep.%^1,  Action  on  a  note.  The  note  was  given  pursuant 
to  a  written  agreement  for  money  loaned,  with  certain  bonds  of  the 
defendant  company  attached  as  collateral.  The  agreement  also 
provided  that  the  defendant  might  substitute  for  these  bonds 
others  to  be  issued  by  it,  which  the  plaintiff  agreed  to  buy  at  a  cer- 
tain price  before  the  maturity  of  the  loan. — Held^  that  defendant 
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having  failed  to  issue  the  new  bonds,  the  agreement  did  not  bar  an 
action  on  the  notes. 

31.  Restriction  as  to  use  of  note.]  Simpson  Centenary  College  v, 
Bryan,  50  Iowa,  293.  Action  on  a  note.  Defendants  answer  set  up 
that  the  note  had  been  given  as  a  part  of  an  endowment  fund  for 
plaintiff  (a  college)  under  an  agreement  that  such  fund  should  not 
be  diminished,  and  should  be  only  used  for  specified  objects  ;  and 
alleged  that  plaintiff  had  violated  this  agreement. — He/J,  on  de- 
murrer to  answer,  that  the  defense  was  good. 

'  The  court  say  :  "  The  note  cannot  be  enforced  if  the  agree- 
ment of  the  plaintiff  upon  which  its  consideration  is  based  has  been 
violated  by  the  payee. 

32.  Laughlin  v.  Clausen,  85  Ca/,  322.  In  an  action  on  a  prom- 
issory note,  an  answer  setting  out  a  contract  which  provides  in 
express  and  unequivocal  terms,  not  only  that  the  note  should  not 
be  paid  until  the  completion  of  a  railroad  within  a  time  limited  as 
therein  provided,  but  that  the  note  should  be  held  by  a  trustee  and 
not  delivered  until  such  conditon  was  complied  with,  and  alleging 
that  the  plaintiff  did  not  carry  out  his  contract,  discloses  a  good 
defense  and  is  sufficient  on  demurrer. 

33.  Condition  as  to  payment ?[  Hall  i/.  Henderson,  84  Ili.6ii^ 
Where  a  promissory  note  is  given  for  a  draft  assigned  by  the  payee 
of  the  note  to  the  maker,  and  an  agreement  executed  at  the  same 
time,  that  in  the  event  the  maker  of  the  note  could  not  **  collect  or 
realize  "  on  the  draft,  he  was  to  be  released  from  the  payment  of 
the  note,  no  recovery  can  be  had  by  the  payee  on  the  note  if  the 
maker  has  been  unable  to  realize  anything  on  the  draft. 

34.  Executory  agreement  to  return  other  note.]  Trauer  v.  Stevens, 
II  Cus/i.  (Afass.)  J67.     Assumpsit  upon  notes.  The  only  defense  was 

^  failure  of  consideration,  to  prove  which  the  defendant  produced 
a  receipt  given  for  the  notes,  stating  that  for  the  notes  received 
from  defendant,  plaintiff  was  to  send  defendant  a  certain  other  note 
of  his  in  balance  of  the  settlement  between  them. — Ne/d,  that  the 
defense  of  want  of  consideration  failed  ;  the  promise  of  plaintiff  to 
deliver  up  the  note  was  a  sufficient  consideration  for  the  notes  in 
•suit. 

The  court  say  :  "  The  only  ground  of  defense  that  can  be  plaus- 
ibly urged  is,  that  this  i^'as  a  conditional  promise,  and  the  con- 
dition not  performed  upon  which  it  rested.  But  as  it  seems  to  the 
court,  the  note  was  given  upon  a  good  consideration,  and  the 
delivery  of  the  other  note  was  not  a  condition  precedent  to  the 
recovery  of  the  note  in  suit.     The   stipulation,  to   send   defendant 
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his  other  note,  was  an  independent  stipulation,  executory  in  its 
character.  The  two  promises  were  to  be  performed  at  different 
times,  and  this  also  shows  them  to  have  been  independent. 

To  same  effect,  with  substantially  the  same  facts,  see  Water- 
house  ?/.  Kendall,  ii  Cush.  {Mass.),  128. 

35.  Renewal  note  and  breach  of  agreement  to  return  ike  ortgina/.] 
Beauford  v,  Patterson  (N.  Y.  Com.  Pleas,  Gen.  T.)  63  Now.  Pr,  Si, 
The  defendant  gave  two  notes  in  settlement  of  a  past  due  bill,  upon 
the  promise  of  the  creditor  to  return  the  bill.  Netd,  that  the  fail- 
ure of  the  creditor  to  return  the  bill,  was  a  good  defense  to  the  new 
notes.  Following  Miller  v.  Ritz  3  E,  D.  Smith,  253,  and  disaffirming 
dicta  to  the  contrary  in  Catlin  v,  Hanson,  i  Duer,  300. 

36.  Contingent  oral  promise  to  surrender?^  Tower  7^.  Richardson, 
6  Allen  (Mass,)  351.  On  the  trial  of  an  action  by  an  indorsee 
-against  the  maker,  the  defendant  was  allowed,  for  the  purpose  of 
showing  a  failure  of  consideration,  to  give  parol  evidence  that  by 
an  oral  agreement,  when  the  note  was  made,  the  note  should  be 
given  up  in  a  certain  event,  and  that  event  had  happened.  Held, 
that  the  admission  of  such  evidence  was  error.  Such  evidence 
cannot  be  considered  even  upon  the  question  of  failure  of  con- 
sideration. 

37.  Accommodation,^  In  President,  etc.  of  Union  Bk.  v,  Crine, 
21  Abb.  N.  C,  146,  (Shipman,  J.,  U.  S.  Circ.  Ct.)  it  was  heldrki^K  an 
answer  setting  up  that  the  maker  was  an  accommodation  maker, 
and  gave  the  note  under  an  express  agreement  with  the  payees, 
indorsers  and  the  indorsee  plaintiff,  that  he  should  not  be  liable 
upon  it,  was  a  good  defense  to  the  maker  ;  but  the  point  was  deemed 
doubtful.  Citing  contra,  Hoge  v,  Lansing,  35  N,  V.  136.  It  did 
not  appear  whether  the  ag^reement  was  written  or  oral. 

38.  Indorsement  as  security  in  consideration  of  forbearance, 
which,  however,  was  notgiven,\  Bookstaver  v.  Jayne,  60  N,  Y,  146. 
In  an  action  upon  a  promissory  note  against  an  indorser.  defendant 
set  up  in  his  answer  that  he  indorsed  the  same  as  security  for  a 
debt  due  from  the  maker  to  plaintiff,  upon  the  agreement  of  the 
latter  with  defendant  to  discontinue  a  suit  brought  for  the  recovery 
■of  the  debt;  that  in  violation  of  such  agreement,  plaintiff  there- 
after proceeded  to  judgment  and  execution  against  the  maker, 
thereby  causing  him  to  fail  and  depriving  him  of  an  opportunity 
to  pay  the  note.  Held,  a  valid  defense,  and  that  the  defendant 
could  show  the  failure  of  consideration  for  his  indorsement. 
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39.  Subsegttent  agreement  for  renewal.]  In  State  Loan  and  Trust 
Co.  V,  Helmer,  12  Hun,  35  (Daniels,  J.),  a  subsequent  agreement 
presumably  in  writing,  that  the  maker  might  give  a  renewal  note 
at  maturity  of  the  one  sued  on,  followed  by  tender  of  the  renewal 
note  and  refusal  to  receive  it,  was  held,  on  demurrer,  a  good  defense. 
And  the  court  of  appeals,  affirming  the  judgment  on  another 
ground  in  77  N,  Y.  64,  were  inclined  to  approve  this  ruling. 

40.  Recovery  back.]  Nowak  v.  Knight,  47  Minn,  298 ;  6n  a 
former  appeal,  44  Id.  241.  Where  a  note  was  given  for  services  to 
be  rendered  in  obtaining  an  homestead  entry,  and  also  with  the 
stipulation  that  the  note  should  be  returned  in  case  the  entry  was 
not  made,  held,  that  the  maker  of  the  note,  who  had  been  com- 
pelled to  pay  it  after  it  had  been  negotiated,  in  violation  of  the 
agreement  under  which  it  had  been  given,  might  maintain  an  action 
agamst  the  person  to  whom  he  gave  it,  to  recover  back  what  he 
had  been  compelled  to  pay. 


IV.  Note  voluntarily gt7f en  inaljinfe  or  on  account  under  a  con- 
tinuitig  contract. 

41.  Note  receipted  J  or  as  cash  paid  in  advance^  Speller  v.  West- 
lake,  2  B.  &*  Ad.  155.  Action  by  payee  against  maker.  The  note 
was  given  on  the  signing  of  a  contract  to  convey  real  estate,  to 
secure  a  part  payment  of  the  purchase-money  (which  the  contract 
recited  as  having  been  paid),  and  was  made  payable  on  the  same 
day  upon  which  the  balance  of  the  purchase-money  was  to  be  paid.. 
and  the  conveyance  executed.  Held,  that  conveyance  by  plaintiff 
was  not  a  concurrent  act  to  the  payment  of  the  note ;  and  that 
plaintiff  might  recover  without  executing  or  tendering  a  convey- 
ance. 

Tenterden,  Ch.  J.,  says :  *'  I  can  see  no  reason  why  he  should  have 
executed  a  distinct  instrument  whereby  he  promised  to  pay  a  part  of 
the  purchase-money  on  a  particular  day,  unless  it  was  intended  that 
he  should  pay  the  money  on  that  day  at  all  events." 

42.  Before  completing  work.]  Walker  v.  Millard,  29  N.  Y.  375. 
Before  the  completion  of  a  contract  to  build,  the  party  for  whom 
the  work  was  being  done,  voluntarily  gave  his  note  to  be  applied  in 
payment  on  account  of  the  work  already  done  under  the  contract. — 
Held,  that  the  giving  and  acceptance  of  the  note  operated  as  a 
modification  of  the  contract  to  pay  when  the  work  was  completed, 
and  that  the  subsequent  failure  of  the  party  receiving  the  note  to 
complete  his  work  furnished  no  defense  to  his  action  upon  it. 
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43.  Trickey  v,  Larnc,  6  J/.  &*  IV,  278.  Plea,  to  an  action  by 
drawer  against  an  acceptor  of  a  bill  of  exchange,  that  before  the 
drawing  and  acceptance  of  the  bill  it  was  agreed  between  the  plaint- 
iff and  defendant  that  the  plaintiff  should  do  certain  carpenter 
work  for  the  defendant,  for  a  certain  price,  and  that  before  the 
work  was  completed  plaintiff  made  a  part  payment  in  cash,  and 
accepted  the  bill  in  suit  for  the  balance  of  the  amount  to  be  paid  ; 
and  that  the  plaintiff  had  not  performed  the  work  according  to 
contract. — HM,  on  motion  for  judgment  non  obstante  verdicto,  that 
the  plea  was  bad  as  only  showing  partial  failure  of  consideration. 

44.  Inability  to  cowvey^  Lewis  v,  McMillen.  41  Barb.  420.  Where 
notes  were  given  by  the  purchaser  of  real* property  at  the  time  of 
entering  into  the  contract,  to  secure  the  payment  of  instalments  of 
the  consideration  money  ;  and  the  payment  of  the  whole  consider- 
ation was,  by  the  terms  of  the  contract,  made  a  condition  precedent  - 
to  the  delivery  of  the  deed. — Held,  that  the  inability  of  the  vendor 
to  give  a  good  title,  was  no  defense  to  an  action  upon  the  notes. 

45.  Note  given  in  anticipation  by  one  requesting  services  becomes 
valid  on  subsequent  rendition  of  services^  Miller  v,  McKenzie,  95 
N,  K  575.  A  promissory  note  given  without  consideration  to 
induce  the  payee  to  render  future  services,  as  to  which  the  payee 
enters  into  no  binding  contract  to  perform  at  the  time  of  the  mak- 
ing of  the  note,  becomes  valid  and  binding  upon  the  actual  rendition 
of  the  services  by  the  payee  in  reliance  on  the  note  so  given. 

V.  Note  ^iven    under  requirenunt    therefor  in    continuing    con- 
tract, 

46.  Contract  not  making  performance  a  condition  precedent  topay^ 
ment  of  notes.]  Bruce  v.  Carter,  (Ct.  of  App.)  i  City  Ct,  380 ;  Mem.  of 
S.C.,72A^.  K616.  Whereupon  entering  into  an  executory  contract, 
one  party  gives  his  notes  payable  at  future  dates  for  instalments  of 
the  consideration,  and  performance  by  the  other  party  is  not  made 
a  condition  precedent  to  the  payment  of  the  notes, — the  promise  of 
performance  on  his  part  being  independent,  although  mutual, — 
non-performance  by  the  party  to  whom  the  notes  are  given  will 
constitute  no  defense  to  his  action  upon  the  notes,  although  the 
notes  in  suit  may  have  become  due  after  a  failure  to  perform  on  his 
part.  So  held,  in  an  action  upon  notes  given  under  a  written  agree- 
ment for  the  settlement  of  two  actions, — by  which  the  defendants 
were  to  pay  $6000  in  instalments  by  notes  payable  at  future  dates,, 
and  when  $3000  of  the  notes  were  paid,  the  plaintiffs  were  to  dis- 
continue one  of  the  actions,  and  were  to  give  defendants  a  general 
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release,  which  was  not  to  be  operative,  however,  until  all  the  notes 
were  paid,  and  when  all  were  paid  the  second  action  was  to  be  dis- 
continued,— where  defendants  attempted  to  defend  the  notes  in  suit 
upon  the  ground  that  the  plaintiff  had  refused  to  give  the  requested 
release  after  the  $3000  had  been  paid. 

S.  P.,  See  Union  Foundry,  etc.  Co.  z/.  N.  Y.  Lumber  Drying  Co., 

13  State  Rep,  701  (containing  dtcia,  however,  to  the  effect,  that  in 
such  a  case,  the  non-performance  may  he  pleaded  as  a  partial  de- 
fense or  by  the  way  of  recoupment  in  the  action  upon  the  notes). 

S.  P.,  Pottsv.  Point  Pleasant  Co.,  49A':/.Z«  (20  rr.)4ii, holding 
that  a  covenant  to  do  work,  and  a  covenant  to  pay  therefor,  at 
the  end  of  each  month,  one  quarter  of  the  entire  compensation, 
were  independent. 

47.  Compare  Gildersleeve  v,  Pelham,  etc.  R.  R.  Co.,  1 1  Dafy, 
257  ;  s.  c,  16  Weekly  D^.  128.  Here  a  promissory  note  was  given 
in  consideration  of  the  discontinuance  of  an  action  pending  against 
the  maker  and  the  execution  and  delivery  to  him  of  a  general  release 
by  the  plaintiff.  The  release  was  delivered,  but  the.  action  was  not 
discontinued. — Held,  that  an  action  on  the  note  against  the  maker 
could  not  be  maintained  by  an  indorsee  after  maturity,  although  it 
did  not  appear  that  any  damage  to  the  maker  had  resulted  from  such 
failure  to  discontinue. 

48.  Contractor,  while  instalments  are  unpaid,  may  recover  for 
■work  done  without  completing, ^     Strack  v.  Hurd,  28  Abb.  N,  C,  142 ; 

14  State  Rep,  777  \  S.  C,  16  iV.  K.  Supp,  566.  The  law  will  not  com- 
pel a  contractor  to  complete  the  performance  of  an  entire  contract, 
as  a  condition  of  recovery,  where  the  other  party  has  failed  to  pay  the 
stipulated  instalments  at  the  time  they  fall  due,  and  while  he  is  in 
default  on  such  payments ;  but  if  such  default  exists  the  contractor 
may  recover  for  work  actuallv  performed  at  the  contract  price. 

See  note  to  this  case  in  28  Abb,  N.  C,  145,  on  rescission  or  breach 
of  a  partly  performed  contract, 

49.  Failure  to  give  notes.]  Lutz  v.  Ey,  3  E.  D.  Smith,  621  ;  s,  c, 
3  Abb.  Pr,  475.  Where  a  payment  contracted  for  is  to  be  made 
by  note,  and  such  note  is  not  given,  the  party  entitled  to  the  note 
may  sue  for  its  amount  after  the  expiration  of  the  term  for  which 
the  note  was  to  be  made ;  but  in  such  a  case  the  defendant  should 
not  be  charged  with  interest  during  that  time. 

50.  Insured  stipulating  for  payment  of  premium  in  note,  entitled 
io  absolute  delivery  of  policy.]  Lawrence  v,  Griswold,  30  Mich,  410. 
Action  on  a  note  given  in  payment  of  the  balance  of  a  premium  for 
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a  life  insurance  policy.  It  was  agreed  that  the  policy  should  be 
given  for  the  note. — //>/</,  that  plaintiff  was  not  entitled  to  recover 
on  the  note,  until  he  had  delivered  or  tendered  to  the  defendant 
the  policy,  without  any  condition  as  to  the  payment  of  the  note. 

5 1 .  No/es  subsegtsentfy  lodged  as  collaterals  pursuant  to  stipulatiott 
for  credit  in  consideration  of  recerving  tAem,]  Fenby  v,  Pritchard^ 
2  Sandf.  152.  On  a  sale  oq  credit  to  be  secured  by  the  notes  of  a 
third  person  as  collaterals,  the  receipt  of  the  notes  under  such  agree- 
ment, although  after  the  delivery  of  the  goods,  makes  the  seller  a 
bona  fide  holder  of  the  notes  for  a  valuable  consideration,  so  as  to- 
protect  him  against  any  defense  between  the  original  parties. 

VI.  Rescission. 

52.  R^ht  of  rescission  ab  initio.]  Kokomo  Strawboard  Co.  v. 
Inman,  45  State  Rep.  610.  Plaintiff  contracted  to  furnish  defend- 
ant with  a  certain  quantity  of  strawboards.  Defendant  failed  to- 
pay  at  maturity  notes  given,  pursuant  to  the  contract  for  a  portion 
of  the  boards  delivered,  and  also  had  failed  to  give  notes  or  ac- 
ceptances for  certain  other  deliveries. — Held,  that  plaintiff  had  a 
right  to  rescind  and  sue  for  the  value  of  the  goods  delivered. 

53.  Fraud  and  suit  for  entire  rescission.]  Knappcn  z/.  Freeman, 
47  Minn.  491.  In  an  action  on  a  note,  an  answer  alleging  that  the 
note  was  given  upon  a  purchase  of  real  estate  by  defendant  from 
plaintiff;  that  defendant  was  induced  to  make  the  purchase  by  the 
fraud  of  plaintiff  (setting  it  forth);  that  as  soon  as  defendant  dis 
covered  the  fraud,  hfe  commenced  suit  to  rescind  and  tendered  a  re- 
conveyance on  condition  that  plaintiff  surrender  the  note — isgood^ 
and  evidence  of  such  defense  may  be  given  under  it  at  the  trial. 

54.  Absolute  restoration  not  required  in  equity^  Baker  v.  Ziegler, 
56//««,  405;  S.  c,  31  State  Rep.  466;  10  N.  Y.  Supp.  249.  The 
purchaser  of  a  stock  and  business  may  maintain  an  action  in  equity 
to  rescind  the  sale  9^nd  enjoin  the  enforcement  of  the  purchase 
notes,  for  fraud  on  the  part  of  the  seller,  and  to  recover  damages  for 
the  fraud,  where  he  can  not  by  his  own  act  rescind  because  of  his 
inability  to  make  restoration  by  reason  of  his  having  disposed  of 
the  original  stock.  In  such  a  case  the  court  will  determine  at  the 
trial  what  restoration  under  the  circumstances  is  proper. 

55.  Compare  Farrell  z/,  Corbett,  4  Hun,  128,  Mem.  Action  to 
rescind  a  contract  for  the  purchase  of  a  liquor  business  for  the  fraud 
of  the  seller  and  to  restrain  the  enforcement  of  a  chattel  mortgage 
given  for  the  purchase  price, — Held,  that  plaintiff  could  not  main- 
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tain  the  action  as  she  had  failed  to  restore  to  the  defendant  the  prop- 
erty received. 

56.  DufLv,  Hutchinson,  57  Hun,  152;  s.  c,  32  S/aff  Ref.  949; 
\o  N,  V,  Supp,  857.  Action  to  rescind  a  release  on  the  ground  of 
errors  in  accounts.  The  complaint  made  no  offer  to  return  $750,- 
000,  which  plaintiff  had  received  for  the  release,  and  it  appeared  at 
the  trial  that  he  was  unable  to  made  restitution. — Hcld^  that  the 
complaint  was  properly  dismissed.  The  court  say :  **  It  is  only  in 
those  cases  where  restitution  is  offered,  and  it  appears  that  restitu- 
tion can  be  made,  that  a  court  of  equity  will  wait  until  final  judg- 
ment to  determine  whether  restitution  should  be  made  or  not. 

57.  On  rescinding ^  far  frauds  an  executed  sale,  note  may  be  pro- 
duced at  trial.]  Nichols  v.  Michael,  23  N.  Y.  264.  In  an  action  by 
a  vendee  to  recover  back  goods  sold  and  delivered,  because  of 
fraudulent  representations  by  the  purchaser. — Held,  that  the  vendee 
was  not  bound  to  tender  back  the  negotiable  promissory  note  of  the 
purchaser  given  in  payment  for  goods  upon  rescinding  the  contract  ; 
it  was  sufficient  for  him  to  produce  the  note  upon  the  trial  and 
deliver  it  to  the  custody  of  the  court. 

The  court  say:  *'  Most  of  the  cases  where  a  return  has  been  held 
necessary  before  action  related  to  executory  sales,  and  where  the 
party  sought  to  rescind  because  of  the  other  party's  failure  to  ful- 
fill. In  such  cases,  a  tender  is,  no  doubt,  a  condition  precedent  to 
a  right  of  action. 

Followed  in  King  v.  Fitch,  i  Keyes,  432,  450;  and  Pequeno  v.  Tay- 
lor, 38  Barb.  375  ;  s.  P.,  Stevens  v.  Hyde,  32  /^.  171  ;  Nellis  v.  Brad- 
ley. I  Sand/.  560;  White  v.  Dodds.  28  Haw.  Pr.  197  ;  s.  c,  42  Barb, 
554;  18  Abb.  Pr.  250. 

Compare  Matteawan  Co.  v.  Bentley,  13  Barb.  641,  holding  that 
an  action  to  recover  back  property  by  reason  of  the  fraud  of  defend- 
ant in  procuring  its  sale,  cannot  be  maintained  unless  the  sale  is 
rescinded  before  bringing  the  action,  and  that  a  tender  of  the  notes 
received  by  plaintiff  at  the  time  of  trial  is  not  enough. 

58  Compare  Wheaton  v.  Baker,  14  Barb.  594.  Action  to  recover 
goods  in  possession  of  a  person  who  had  bought  them  of  plaintiff's 
vendee,  on  the  ground  that  the  latter  procured  the  sale  by  fraud. 
Upon  the  sale  of  the  goods  plaintiff  received  in  part  payment  notes 
of  a  third  person,  and  a  note  of  the  purchaser  for  the  balance. — Held^ 
that  the  action  could  not  be  maintained,  no  attempt  having  been 
made  by  plaintiff  to  rescind  the  contract  of  sale  nor  any  offer  to 
return  the  notes. 
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CUNNINGHAM  v.  HATCH. 
N,  V.  Common  Pleas,  General  Term  ;  March,  1893. 

1.  Contempts.']    Disobedience  by  the  defendant  in  an  action  brought 

to  foreclose  a  mechanic's  lien  to  an  order  made  upon  setting 
aside  a  judgment  by  default  against  plaintiff,  and  directing 
defendant  to  restore  the  money  withdrawn  under  such  judg- 
ment, which  had  been  deposited  with  the  county  clerk  to  dis- 
charge the  lien,  may  be  punished  as  a  contempt  of  court,  under 
Code  Civ.  Pro.  §  14,  subd.  3. — providing  that  a  court  of  record 
may  punish,  by  fine  and  imprisonment,  a  party  to  an  action  or 
special  proceeding,  an  attorney,  counselor  or  other  person,  for 
the  non-payment  of  a  sum  of  money,  ordered  or  adjudged  by 
the  court  to  be  paid,  in  case  where  by  law  execution  cannot  be 
awarded  for  the  collection  of  such  sum;  or  for  any  other  dis- 
obedience to  a  lawful  mandate  of  the  court. 

2.  The  same,]     In  such  a  case,  defendant  being  required  to  return 

the  money  to  the  county  clerk,  before  the  rights  of  the  parties 
have  been  determined,  no  express  or  implied  contract  to  make 
such  restoration  can  be  inferred  ;  and  the  punishment  of  defend- 
ant for  contempt  for  disobedience  to  such  order  is  not, 
therefore,  forbidden  by  Code  Civ.  Pro.  §  16,— providing  that  a 
person  shall  not  be  arrested  or  imprisoned  for  disobedience  to 
a  judgment  or  order,  requiring  the  payment  of  money  due  upon 
a  contract,  express  or  implied,  or  as  damages  for  non-perform- 
ance of  a  contract. 
Distinguishing  Forstman  v,  Schulting,  4,2  Hun,  643 ;  O'Gora  v, 
Kearney,  jy  N.  K423  ;  and  Haebler  v,  Myers,  132  Id,  363 ;  s.  c, 
28  Add,  N,  C.  175. 

3.  Mechanic's  Iten.\    A  defendant  in  an   action    to  foreclose  a 

mechanic's  lein,  who  has  obtained  a  judgment  by  default  and 
has  withdrawn  the  money  deposited  by  him  with  county  clerk 
to  discharge  the  lien,  may  be  punished  for  contempt  of  court 
for  refusing  to  obey  an  order,  made  upon  opening  plaintiff's 
default,  directing  the  restoration  of  the  money  withdrawn. 

Appeal  from  an  order  of  the  Special  Term  of  the  N.  Y. 
Court  of  Common  Pleas,  denying  the  motion  of  the  plaint- 
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iff  in  an  action  to  foreclose  a  mechanic's  lien  to  punish 
one  of  the  defendants  for  contempt  in  refusing  to 
obey  an  order  of  said  court,  directing  defendants,  upon 
opening  a  judgment  by  default  against  plaintiff,  to  return 
to  the  county  clerk  the  deposit,  given  to  discharge  the 
lien,  which  had  been  withdrawn  by  defendant  on  obtain- 
ing  the  judgment  by  default. 

On  the  first  day  of  April,  1889,  James  Cunningham 
filed  a  mechanic's  lien  against  the  property  of  Elias  T. 
Hatch,  Annie  L.  Hatch  and  others.  Defendants  made  a 
deposit  in  conformity  with  L.  1885,  c.  342,  §  24,  subd.  2, 
providing  that  a  mechanic's  lien  may  be  discharged  "  by 
depositing  with  the  county  clerk,  if  before  the  suit,  of  a 
sum  of  money  equal  to  the  amount  claimed,  with  interest 
to  the  time  of  such  deposit."  Subsequently  an  action 
was  commenced  to  foreclose  the  lien,  and  issue  taken. 
While  the  case  was  on  the  calender,  defendants  took  plain- 
tiff's default,  entered  judgment  thereupon,  and  withdrew 
the  deposit  given  to  discharge  lien.  On  the  i6th  day  of 
July,  1890,  an  order  was  made  opening  plaintiff's  default, 
vacating  the  judgment,  and  directing  defendants  to  return 
the  money  withdrawn  from  the  county  clerk.  The  defend- 
ant, Anna  L.  Hatch,  by  whom  the  money  had  been 
deposited  and  who  received  it  on  its  withdrawal,  refused 
to  comply  with  order  as  to  re-depositing  the  money. 

The  Special  Term  denied  plaintiff's  motion  to  punish 
said  Anna  L.  Hatch  for  contempt,  on  the  ground  that  the 
law  implies  a  promise  to  restore  money  obtained  by  the 
means  of  a  judgment  subsequently  reversed  or  set  aside  ; 
and  that  under  Code  Civ.  Pro.  §  16,  a  person  cannot  be 
arrested  or  imprisoned  for  disobedience  to  a  judgment  or 
order  requiring  the  paymemt  of  money  due  upon  a  con- 
tract, express  or  implied,  or  as  damages  for  the  non-per- 
formance of  a  contract. 
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A .  C.  Palmer,  for  appellant. 
Royal  5.  Crane,  for  respondent. 

GlEGERlCH,  J. — The  only  question  presented  by  this 
appeal  is  whether  the  defendants  can  be  punished  for  a 
contempt  by  reason  of  their  disobedience  of  the  order 
requiring  them  to  return  the  deposit  to  the  county  clerk, 
which  was  affirmed  on  appeal  (Cunninghani  v.  Hatch,  i8. 
N,  Y,  Supp.4^S).  The  learned  judge  who  presided  at  the-. 
Special  Term  where  the  order  appealed  from  was  made 
assumed  that  the  practice  governing  the  restitution  of 
moneys  obtained  by  means  of  a  judgment  or  order,  which, 
is  subsequently  reversed  or  set  aside,  applied  to  the 
deposit  in  question  ;  and  he  accordingly  held  that  the  lat- 
ter was  but  money  due  upon  an  implied  contract,  and  that, 
under  the  provisions  of  section  i6  of  the  Code  of  Civil 
Procedure,  restitution  thereof  could  not  be  compelled  by 
proceedings  to  punish  as  for  a  contempt. 

The  case  of  Forstman  v.  Schulting  (42  Hun,  643  ;  ^ 
State  Rep.  463),  is  cited  in  support  of  this  ruling.  In  that 
case  an  attorney  received  moneys  under  an  erroneous 
order,  which  was  subsequently  reversed  ;  he  several  times 
promised  to  repay  them ;  but  failed  to  do  so.  On  a 
motion  made  to  punish  him  for  contempt,  the  court  held 
that,  where  money  has  been  received  under  an  erroneous 
decision,  the  party  receiving  it  is  equitably  bound  to 
refund  it,  and  the  law  will  imply  a  promise  on  his  part  to 
pay  it  over,  as  it  will  ordinarily,  in  cases  where  one  person 
receives  money  belonging  to,  or  for  the  use  of  another ; 
and  that  the  remedy  for  the  case  was  the  issuance  of  an 
execution  pursuant  to  section  779  of  the  Code  of  Civil 
Procedure. 

The  case  of  O'Gora  v,  Kearney  {jy  N,  K  423),  is  also- 
relied   upon   by   the.  respondents  to   sustain   the    order 
appealed  frem.     In  that  case  the  order  was  dismissed  with 
costs,  which  were  voluntarily  paid  by  the  attorney.     The 
Vol.  XXX.- 3 
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judgment  was  afterwards  set  a|ide,  and  the  defendant  was 
directed  to  pay  the  costs  to  the  plaintifif,  and  in  default  of 
payment  he  was  adjudged  guilty  of  a  contempt.  On 
appeal  this  was  held  to  be  unauthorized  and  void  :  and  it 
was  further  held  that  the  case  came  clearly  under  the  pro- 
visions of  section  1240  of  the  Code  of  Civil  Procedure, 
which  relates  to  the  enforcement  of  a  judgment  by  execu- 
tion, and  not  under  section  1241,  which  prescribes  in  what 
cases  a  judgment  may  be  enforced  by  punishment  for  dis- 
obeying it,  because  the  judgment  directed  payment  of 
money  to  the  party  and  not  to  the  court  or  an  officer  of 
the  court.  These  cases  are  distinguishable  from  the  one 
before  us.  There  the  payment  of  money  was  directed 
after  the  rights  of  the  parties  had  been  finally  adjudicated  ; 
while  in  the  case  at  bar  the  defendants  were  required  to 
return  the  deposit  to  the  county  clerk  to  await  the  deter- 
mination of  the  rights  of  the  parties  to  the  action.  There 
is  a  wide  distinction  between  an  order  requiring  the  pay- 
ment of  money  to  a  party,  and  the  return  of  a  deposit  to 
the  officer  who  is  the  legal  custodian  thereof,  which  is 
recognized  by  section  1241  of  the  Code  of  Civil  Procedure. 
The  rule  that  the  law  implies  a  promise  to  repay  moneys 
paid  upon  a  judgment  or  order  which  has  been  reversed 
or  set  aside,  is  founded  on  justice  and  reason.  It  does 
not  obtain,  however,  until  the  judgment  or  order  has  been 
reversed  (Haebler  v.  Myers,  132  iV.  K  363  ;  s.  c,  28  Abb. 
N.  C.  175). 

Applying  these  rules  to  this  case,  it  is  clear  that  a 
promise,  either  expressed  or  implied,  cannot  be  inferred, 
for  the  reason  that  the  return  of  the  deposit  was  required 
before  the  rights  of  the  parties  interested  therein  had  been 
determined,  and  which  are  still  awaiting  final  determina- 
tion. Now  it  is  not  even  pretended  by  the  respondents 
that  the  order  directing  a  return  of  the  deposit  can  be 
enforced  by  execution  against  the  property  of  the  defend- 
ants. As  it  cannot,  what  remedy  has  the  appellant  for 
•thfc  enforcement  of  the  order  in  question  ?     If  the  conten- 
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tion  of  the  respondents  prevail,  then  the  appellant  has 
absolutely  none  until  the  entry  of  final  judgment  in  the 
action  ;  in  other  words,  all  proceedings  for  the  ntforce- 
ntent  of  the  order  are  suspended  until  then.  Thus  dis- 
honest litigants  would  not  only  be  tempted  to  appropriate 
a  "  deposit  "  to  their  own  use,  but  would  be  encouraged 
in  their  refusal  to  obey  an  order  made  for  the  return 
thereof.  It  would  be  manifestly  unjust  to  those  entitled 
to  the  fund  to  determine  that,  until  a  final  judgment  has 
been  entered  herein,  the  court  is  powerless  to  prevent  the 
defendants  from  converting  to  their  own  use  the  deposit 
in  question,  the  withdrawal  of  which,  the  learned  judge 
found,  may  defeat,  impair,  impede,  or  prejudice  the  right 
or  remedy  of  the  plaintiff  in  this  action.  And  it  would 
indeed  be  a  reproach  to  the  law  if  it  were  not  in  the  power 
of  the  court  to  compel  the  return  of  the  deposit  to  the 
custody  of  the  proper  officer.  Fortunately  for  the  honor 
of  our  system  of  jurisprudence,  the  law  affords  ample 
remedy.  Chief  Justice  RUGER,  in  delivering  the  opinion  of 
the  court  in  Forstman  v,  Schulting  (107  A^.  F.  644),  well 
says  :  '*  Both  parties  and  attorney,  who,  through  the  aid 
of  the  court,  have  come  into  possession  of  property  or 
money  during  a  litigation,  which  subsequent  proceedings 
in  the  action  show  was  either  wrongfully  acquired  or 
wrongfully  retained,  may  be  compelled  to  restore  it  to 
the  rightful  owner  by  order  and  attachment  to  enforce 
such  restoration^  Section  14  of  the  Code  of  Civil  Pro- 
cedure prescribes:  "A  court  of  record  has  power  to 
punish,  by  fine  and  imprisonment,  or  either,  a  neglect  or 
violation  of  duty,  or  other  misconduct,  by  which  a  right 
or  remedy  of  a  party  to  a  civil  action  or  special  proceed- 
ing, pending  in  the  court,  may  be  defeated,  impaired, 
impeded  or  prejudiced,  in  either  of  the  following  cases : 
...  3.  A  party  to  an  action  or  special  proceeding,  an 
attorney,  counselor  or  other  person,  for  the  non-payment 
of  a  sum  of  money  ordered  or  adjudged  by  the  court  to 
be   paid  in  a   case  where   by  law  execution  cannot   be 
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awarded  for  the  collection  of  such  swv^y  or  for  any  other 
disobedience  to  a  lawful  mandate  of  the  court ;  .  .  .  The 
order  for  the  return  of  the  deposit  is  a  mandate  {Code  Civ. 
P^^'  §  3343»  subd.  2) ;  and  the  case  at  bar  comes  clearly 
within  the  provisions  embraced  in  the  last  sentence  of  sub- 
division  3  of  section  14  of  the  Code. 

We  have  carefully  considered  the  case  of  Haebler  v. 
Myers  {supra),  and  find  nothing  therein  which,  in  our 
opinion,  affects  our  determination  of  the  question  under 
consideration. 

The  order  should,  therefore,  be  reversed,  with  costs. 


Pryor,  p.  J.,  concurred. 
Order  reversed,  with  costs. 


MATTER    OF  LONG   ISLAND   WATER 
SUPPLY  CO. 

N.    Y.  Supreme  Court,   Second  District ;    Special   Ternty 
Kings  Co,,  April,  1893. 

I.  Water-works  companies.^  Upon  the  incorporation  of  a  water 
company  in  a  town  under  the  provisions  of  L.'i873,c.  737,  after 
due  granting  of  its  application  by  the  authorities  of  the  town, 
and  the  execution  of  a  contract  to  supply  the  town  and  its 
inhabitants  with  water,  there  arises  an  implied  obligation 
between  the  State,  the  town  and  the  company,  involving  the 
exclusive  right  of  the  company  to  a  corporate  existence  for  the 
purpose  of  exercising  the  priviliges  conferred  by  the  contract, 
and  the  sole  right  to  use  the  streets  of  the  town  for  its  pipes, 
etc,  for  the  purpose  of  distributing  water.  An  obligation  arises 
on  the  part  of  the  town  of  good  faith  and  fair  dealing  which 
will  prevent  it  from  doing  any  act  to  interrfere  with  such  exclu- 
sive privilege  during  the  term  of  its  contract,  to  the  injury  of 
the  holders  of  the  corporate  securities,  either  as  to  their  actual 
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investment  or  their  right  to  future  profits.  These  rights  consti- 
tute property  and  are  within  the  constitutional  protection. 

2.  TA^safm.]     Such  town  is  estopped  by  this  obligation  of  good 

faith  and  fair  dealing  from  doing  or  permitting  any  act  which 
would  permit  rivalry  in  the  company's  business,  and  the  same 
restriction  becomes  imposed  upon  a  city  which  subsequently 
extends  its  limits  so  as  to  take  in  the  town. 

3.  Constitutional  /aw,]    A  provision  in  the  act  of  annexation,  pre- 

venting the  city  from  interfering  with  the  rights  of  the  com- 
pany by  supplying  water  in  the  town  limits  during  the  term  of 
the  company's  existence,  in  the  event  of  the  failure  of  the  city 
authorities  to  acquire  the  property  and  franchises  of  the  com- 
pany within  a  limited  period  by  the  exercise  of  the  power  of 
eminent  domain, — merely  recognizes  an  existing  right  and  is 
not  objectionable  as  creating  an  exclusive  privilege  or  fran- 
chise. 

4.  TA^  same,]    Nor  does  such  act  violate  the  constitutional  pro- 

vision that  general  and  special  acts  passed  for  the  formation  of 
corporations  may  be  altered  from  time  to  time,  or  repealed,  as 
such  provision  of  the  constitution  was  intended  to  prepare  the 
way  for  new  legislation,  but  not  to  authorize  the  impairment  of 
any  contract  made  under  existing  law. 

$.  Compensation.]  In  proceedings  by  a  city  under  a  special  act 
authorizing  it  to  condemn  the  property  and  franchises  of  a 
water-company,  duly  organized  in  an  outlying  town  which  has 
been  brought  into  the  city  by  annexation,  the  exclusive  rights 
of  the  company  in  such  town  are  deemed  to  survive  the  annexa- 
tion, and  compensation  for  the  corporate  franchise  must  be 
based  upon  the  existing  value  of  the  franchise  as  an  exclusive 
and  unrepeatable  privilege  within  the  territory  in  question. 

6.  Municipal  corporations,]  The  function  of  supplying  water  in  a 
town,  village  or  city  is  not  a  public  or  governmental  function, 
but  is  purely  private  and  of  a  business  nature. 

Motion  by  the  city  of  Brooklyn  to  confirm  the  report  of 
commissioners  of  appraisal  in  proceedings  to  condemn 
the  property  and  franchises  of  the  Long  Island  Water 
Supply  Company  under  the  provisions  of  chapter  481  of 
the  Laws  of  1892. 

The  Long  Island  Water  Supply  Company  is  a  water- 
works company  organized  in  the  town  of  New  Lots  (for- 
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merly  a  town  in  the  county  of  Kings,  outlying  the  city  of 
Brooklyn)  under  the  provisions  of  chapter  737  of  the  laws 
of  1873  and  the  acts  amendatory  thereof  and  supplemen- 
tal  thereto.  The  town  of  New  Lots  became  annexed  to 
the  city  of  Brooklyn  by  the  provisions  of  chapter  335  of 
the  Laws  of  1886,  which  act  (section  5)  authorized  the 
officers  of  the  city  to  purchase  the  property  and  franchises 
of  the  Long  Island  Water  Supply  Company,  or  in  case 
the  parties  shall  be  unable  to  agree  upon  a  price,  to  con- 
demn said  property  within  two  years  after  the  passage  of 
the  act,  and  said  act  further  provided  that  the  city  of 
Brooklyn  shall  not  distribute  and  furnish  water  for  con- 
sumption  and  use  within  the  annexed  territory  until  the 
expiration  of  the  charter  of  the  said  water  company  or 
until  the  city  shall  purchase  and  acquire  the  property  of 
the  company  as  in  the  act  provided. 

No  proceedings  were  taken  by  the  city  to  condemn  the 
property  as  authorized  by  the  annexation  act,  and  pro- 
ceedings looking  toward  the  acquisition  of  such  property 
by  purchase  were  enjoined  by  the  courts  on  the  ground 
that  the  power  to  purchase,  as  well  as  the  power  to  con- 
demn the  property,  was  limited  to  two  years  after  the 
passage  of  the  annexation  act   (Ziegler  v,   Chapin,  126 

Subsequently  to  this  decision  the  act  of  1892,  c.  481, 
was  passed,  authorizing  the  city  of  Brooklyn  to  condemn 
the  property  and  franchises  of  the  Long  Island  Water  Sup- 
ply Company  and  these  proceedings  were  taken  under  its 
provisions.  A  hearing  was  had  before  five  commissioneis, 
a  majority  of  whom  concurred  in  the  report  fixing  the 
value  of  the  property  to  be  taken  at  the  sum  of  $570,000.* 

♦  The  report  of  the  majority  of  the  commission  in  respect  to 
their  finding  as  to  the  value  of  the  franchises  of  the  corporation 
was  as  follows : 

"  We  have  regretted  that  neither  the  parties  nor  the  court  was> 
in  advance,  able  authoritatively  to  define  the  nature  of  the  fran* 
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This  motion  was  made  by  the  city  for  the  confirmation  of 
the  report,  as  provided  in  the  act,  and  objection  was 
interposed  on  behalf  of  the  Long  Island  Water  Supply 
Company. 

chises  and  rights  of  the  Water  Company.  It  was  impossible  for  us 
to  ascertain  what  would  be  just  compensation  for  them  without 
defining  what  they  were ;  and  we  have  been,  therefore,  compelled, 
upon  the  evidence  before  us  and  upon  the  statutes,  to  reach  our- 
selves a  definition.  Testimony  has  been  given  by  the  Water  Com- 
pany as  to  the  origin  and  nature  of  its  rights ;  and  much  of  the 
argument  of  counsel  has  been  directed  to  their  definition.  As  the 
valuation  of  the  rights  would,  in  our  judgment,  depend  materially 
upon  this  definition,  and  particularly  upon  what  is  the  character  in 
respect  of  exclusiveness  of  the  right  of  the  Water  Company  to 
supply  water  to  inhabitants  of  the  Twenth-sixth  Ward  of  Brook- 
lyn, it  is  proper  that,  as  to  some  features  of  those  rights,  we  should 
state  our  understanding,  in  order  that,  if  we  are  in  error,  neither 
party  shall  be  embarrassed  in  reviewing  our  report  by  doubt  as  to 
the  basis  upon  which  it  has  proceeded. 

"  The  Water  Company  was  incorporated  in  the  town  of  New  Lots 
in  i88i,  under  chapter  737  of  the  laws  of  1873.  Under  this  act, 
as  modified  or  extended  by  chapter  415  of  the  laws  of  1876.  the 
proposed  incorporators  presented  their  application  to  the  authori- 
ties of  the  town,  stating  the  persons  who  proposed  to  form  the 
company,  the  proposed  capital  stock,  the  number  and  character  of 
the  shares  of  stock  and  the  sources  from  which  water  was  intended 
to  be  supplied,  and  asking  those  authorities  to  consider  their 
application  to  supply  the  town  and  inhabitants  thereof  with  pure 
and  wholesome  water.  The  authorities  granted  the  application  ; 
and,  under  the  terms  of  such  grant  and  of  the  statute  and  certificat-e 
filed  by  the  proposed  incorporators,  the  latter  were  constituted  into 
the  Long  Island  Water  Supply  Company,  as  a  body  corporate,  with 
the  capacity  of  suing  and  being  sued,  and  with  the  right  to  lay  and 
maintain  their  pipes  and  hydrants  for  delivering  and  distributing 
water  in  any  street,  highway  or  public  place  of  the  town,  and  also 
with  the  right  to  acquire  certain  kinds  of  property  necessary  for  the 
purposes  of  the  act  under  which  they  were  incorporated.  The 
Water  Company  has  claimed  that,  under  these  acts  and  proceedings, 
it  acquired  a  right  of  the  nature  of  a  contract  to  the  exclusion  of 
all  other  persons,  corporations  and  authorities,  to  publicly  purvey 
water  to  the  town  and  its  inhabitants.     We  think  otherwise.     We 
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George  G,  Reynolds  and  Albert  G,  McDonald^  for  the 
city  of  Brooklyn. 

William  C.  De  Witt  and  Thomas  E,  Pear  sail,  for  the  Long 
.Island  Water  Supply  Company. 

do  not  find  in  the  law  any  prohibition  upon  the  town  authorities  to 
make  another  grant  to  another  company.  It  is  probable  that  the 
authorities  of  a  town,  after  having  granted  the  application  of  a 
water  company  which,  upon  the  faith  of  the  grant,  has  in  good 
faith  and  with  diligence  constructed  its  reservoir  and  plant  and  laid 
its  pipes, — ought  not  to  grant  the  application  of  another  company 
so  long  as  the  first  company  discharges  its  obligations  with  fairness 
and  to  public  advantage.  They  certainly  ought  not  until  the  first 
company,  so  acting,  has  been  fairly  compensated  by  its  profits  for 
its  investments,  risks  and  services  to  the  public.  In  valuing  the 
franchise  of  the  present  Water  Company,  we  have,  therefore,  made 
^■hat  we  believe  to  be  fair  and  ample  allowance  for  the  value  which 
its  franchise  gains  from  the  probability  that  liberal  good  faith  will 
be  observed  by  the  authorities  in  not  subjecting  it  to  rivalry  until  it 
has  been  so  fairly  compensated. 

"  But  our  allowance  has  been  materially  less  than  it  would  have 
been  had  we  believed  that,  during  the  corporate  life  of  the  com- 
pany, it  had  a  right  to  be  preserved  from  rivalry,  which  could  not 
be  taken  from  it  by  the  legislature  without  its  consent  and  without 
compensation.  We  have  made  the  allowance  upon  what,  there 
being  no  evidence  to  the  contrary,  we  are  bound  to  assume  upon  the 
■evidence,  that  there  has  been  no  failure  on  the  part  of  the  company 
to  perform  its  duties  to  the  public. 

"In  1886  the  town  of  New  Lots  was  annexed  to  the  city  of 
Brooklyn  by  chapter  335  of  the  laws  of  that  year.  Section  5  of  that 
act  provided  that  within  two  years  the  city  of  Brooklyn  might  by  a 
contract  with  the  Water  Company,  or,  if  an  agreement  could  not  be 
made,  then  under  the  right  of  eminent  domain,  acquire  the  property 
-of  the  company.     Section  4.  of  the  act  provided  as  follows : 

*The  said  city  of  Brooklyn  shall  not  distribute  or  furnish  water 
for  consumption  or  use  within  said  territory  or  lay  any  pipes  or 
mains  for  the  distribution  or  supply  of  water  within  said  territory, 
until  the  expiration  of  the  charter  of  said  company,  or  until  the 
said  city  shall  purchase  or  acquire  the  property  of  said  company  as 
in  the  next  section  provided.' 

"  The  city  of  Brooklyn  did  not  wuthin  the  two  years  acquire  the 
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Pratt,  J. — As  now  presented  this  case  involves  sim- 
ply  a  cold  question  of  law.  Were  the  rights  of  this  water 
company  to  compensation  for  its  franchises  and  contract 
with  the  town  of  New  Lots  mere  gratuities,  revocable  or 

property  of  the  company  in  either  of  the  ways  prescribed  by  the 
statute.  It  was  suggested  in  behalf  of  the  Water  Company  that 
under  this  law  it  acquired  an  absolute  or  contract  right  against  the 
city  of  Brooklyn  that  the  latter  should  not,  during  the  corporate 
life  of  the  company,  furnish  water  in  the  Twenty-sixth  Ward.  This 
suggestion  has  seemed  to  us  to  be  inconsistent  with  the  argument 
of  the  Water  Company  that  the  act  was  not  unconstitutional  as 
being  a  local  act  which  granted  to  a  private  corporation  an  exclus- 
ive privilege,  immunity  or  franchise.  If  the  act  of  1886  did  grant  an 
exclusive  franchise  to  the  Water  Company,  we  believe,  and  have  so 
assumed,  that  it  would  in  so  far  be  unconstitutional.  We  have 
concluded  that  the  act  in  this  respect  was  not  unconstitutional,  and 
this  because  of  our  conclusion  that  it  made  no  grant  whatever'  to  the 
Water  Company.  The  provision  was  in  our  opinion  merely  a  direc- 
tion to  the  city  of  Brooklyn  which  was  and  is  no  more  than  a  public 
agency  completely  subject  to  future  legislation.  The  act  of  1886, 
as  it  involved  no  grant  whatever  to  the  Water  Company,  was 
repealable  at  any  time.  But  we  have,  in  favor  of  the  Water  Com- 
pany, assumed  that,  although  this  provision  did  not  give  it  a  right 
which  might  not  at  the  pleasure  of  the  Legislature  be  taken  away, 
the  provision  nevertheless  was  inserted  from  a  regard  for  public 
fair  dealing  ;  and  we  have  also  assumed  that  that  public  regard 
would  continue  in  the  future.  We  must  believe  that  the  legislature 
would  not,  as  it  should  not,  permit  the  value  of  the  franchise  of 
the  Water  Company  to  be  destroyed  by  a  competition  so  irresistible 
as  that  of  the  city  of  Brooklyn,  unless  the  city  of  Brooklyn  should 
be  willing  to  take  the  property  of  the  Water  Company  upon  pay- 
ment of  just  compensation  therefor  ;  or  if  the  legislature  did  grant 
such  power  to  the  city,  then  that  the  city  itself  would  not  in  disre- 
gard of  public  fair  dealing,  avail  itself  of  its  power  so  as  to  effect  a 
substantial  injustice.  It  was  obviously  proper  that  the  interests  of 
a  company  which  had  lawfully  begun  business  in  the  town  of  New 
Lots,  and  had  carried  it  on  for  a  number  of  years,  to  the  public 
advantage,  and  in  reliance  upon  the  natural  future  growth  in  pop- 
ulation of  the  town  for  its  profit,  should  not  be  disregarded  by  any 
public  authority.  Prior  to  the  annexation  act  of  1886.  no  other 
Water  Company  could  have  competed  without  the  permission  of 
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otherwise  destructible  at  the  will  of  the  legislature  or  the 
pleasure  of  the  town  authorities  ?  Or  did  they  constitute 
permanent  property,  which  like  any  other  property  was 
beyond  legislative  control  except  on  the  fundamental  con- 

the  authorities  of  the  town  ;  and  they  also,  it  is  to  be  assumed,, 
would  have  acted  fairly  and  with  a  due  regard  to  the  risks  taken 
by  the  Water  Company  in  doing  what  enured  to  the  advantage 
of  the  public.  We  consider  the  direction  in  the  act  of  1886  as  a 
direction  to  the  city  of  Brooklyn,  given  to  a  like  end  of  public  good 
faith  and  as  nothing  more. 

"  To  recapitulate  what  has  just  been  said,  we  have  valued  the  fran- 
chise upon  the  assumptions  (i),  that  at  present  the  Water  Company 
alone  has  the  right  publicly  to  purvey  water  in  the  Twenty-sixth 
Ward,  (2)  that  the  exclusiveness  now  incident  to  its  right  may  at  any 
time  be  taken  from  it  by  the  legislature,  or  by  local  authorities  act- 
ing under  legislation,  but  (3)  that  neither  the  legislature  nor  local 
authorities  would,  in  determining  whether  to  take  from  the  com- 
pany the  exclusiveness  of  its  right,  fail  to  have  such  due  regard  as. 
is  demanded  by  ample  and  fair  public  policy,  to  the  past  invest- 
ment, risks  and  services  of  the  company  and  to  the  reasonably  just 
expectations  w^hich  those  who  invested  money  in  its  work  had  in 
mind  when  so  investing.  The  Water  Company  has  insisted  that 
by  reason  of  its  supposed  right  to  exclude  competition,  it  could  and 
would  earn  over  and  above  all  investment  and  outlay  and  mterest 
thereon  during  the  remaining  life  of  its  charter  more  than  six  mil- 
lions of  dollars.  In  our  opinion  the  public  authorities  would  not  be 
justified,  unless  the  Water  Company  had  rights  of  a  contract  nature 
to  continue  its  freedom  from  competition  in  order  to  secure  it 
returns  so  much  in  excess  of  anything  reasonably  due  its  former 
risks  or  investments  or  public  services.  The  profits  which  the 
company  has  supposed  it  would  earn  in  future  years  are  based  upon 
specific  rates  for  its  supply  of  water.  If  any  protection  of  the 
Water  Company  from  competition  would  at  these  rates  produce 
such  very  excessive  profits,  it  would  clearly,  in  our  opinion,  be  the 
duty  of  the  legislature,  or,  under  its  permission,  of  other  public 
authorities  concerned,  whether  of  the  Town  of  New  Lots  or  of  the 
City  of  Brooklyn,  to  take  care  that  such  competition  should  be  per- 
mitted as  should  secure  to  the  people  of  the  Twenty-sixth  ward  a 
fit  reduction  in  the  rates.  We  have  allowed  and  there  is  included 
in  the  sum  of  two  hundred  thousand  dollars  ($200,000)  above  men- 
tioned what  in  our  opinion  is  ample  compensation  for  the  value  of 
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ditions  that  it  must  be  fairly  appraised  and  paid  for  before 
it  can  be  appropriated  to  municipal  use  ?  The  majority 
of  the  commissioners  have  reported  that,  in  their  opinion,, 
the  company's  franchise  and  contract  did  not  give  it  any 
exclusive  rights  to  purvey  water  in  the  town  ;  that  the 
provisions  of  the  annexation  act  requiring  compensation 
before  the  city  could  extend  its  mains  into  this  territory, 
did  not  alter  the  character  of  the  company's  rights, 
and  because  of  the  assumed  power  of  the  legislature 
to  repeal  the  material  provisions  of  that  act,  they  certify 
that  they  have  awarded  a  materially  less  sum  for  those 
rights  than  they  would  have  awarded  if  they  had  believed 
they  were  exclusive  and  permanent  during  the  remainder 

its  franchise  because  of  the  freedom  which  the  Water  Company 
would  enjoy  from  competition  under  the  circumstances  and  limita- 
tions to  which  we  have  referred.  There  is  also  included  in  that 
allowance  the  present  value  of  the  net  profits  above  all  charges 
which  in  our  opinion  the  Water  Company  would  with  reasonable 
certainty  earn  m  the  future  if  its  property  were  not  to  be  taken 
from  it.  In  estimating  such  profits  we  have  had  due  regard  to  the 
fact  that  the  Twenty-sixth  Ward  of  Brooklyn  is  an  urban  community 
which  is  rapidly  increasing,  and  during  the  charter  life  of  the  Water 
Company  will  continue  to  rapidly  increase,  in  population ;  to  the 
fact  that  the  consumption  of  water  publicly  purveyed  will  from  year 
to  year  become  more  general ;  to  the  perennial  supply  of  water 
which  we  believe  can  be  obtained  from  wells  now  used,  or  which 
could  be  driven,  by  the  Water  Company  upon  its  own  property  or 
upon  other  property  on  Long  Island  which  it  might  hereafter 
acquire  by  purchase  or  condemnation  ;  to  the  contracts,  very  advan- 
tageous to  the  Water  Company,  for  the  supply  of  water  which  it 
has  with  the  town  of  New  Lots  and  with  the  authorities  of  Brooklyn  . 
to  the  fact  that  the  investment  in  plant  must  be  greater  than  at 
present  to  obtain  the  additional  supply  of  water  which  will  be  nec- 
essary when  population  shall  have  largely  increased  beyond  the 
present ;  to  the  fact  that  the  land  which  may  be  necessary  to  such 
additional  supply  will,  as  population  grows,  become  more  expensive  ; 
to  the  cost  of  the  operation  of  the  plant  of  the  company  as  it  will  prob- 
ably be  in  the  future  ;  to  the  other  expenses  incident  to  the  future 
current  supply  of  water  ;  and  to  the  other  facts  which  were  proved 
before  us." 
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of  the  term  of  the  company's  franchise.  The  court,  under 
the  act  of  1892,  has  nothing  to  do  with  fixing  the  value  of 
these  rights.  It  must  affirm  the  award  if  satisfied  that  it 
has  been  made  upon  correct  principles  or  set  it  aside  if 
error  is  apparent  therein.  Hence,  the  award  must  be  set 
aside  if  these  rights  were  exclusive  and  permanent,  because 
on  that  hypothesis,  the  valuation  is  materially  inadequate. 

Let  us  note  a  few  points  leading  up  to  the  main 
inquiry.  They  may  enable  us  to  present  the  question 
more  sharply.  The  function  of  supplying  water  in  a  town, 
village  or  city  is  not  a  public  function.  It  is  purely  a 
private  matter  of  business.  A  municipality  is  not  bound, 
at  common  law,  to  furnish  water  any  more  than  to  supply 
milk  for  its  inhabitants.  Its  power  to  furnish  water  is 
derived  wholly  by  act  of  the  legislature.  Even  when  the 
power  is  thus  given,  its  real  character  is  not  changed.  It 
still  remains  a  mere  private  business  function.  The  dis- 
tinction between  the  political  or  governmental  functions  of 
a  town  or  city  and  those  which  it  obtains  by  its  own  solici- 
tation is  broad  and  clear — too  clear  to  excuse  debate.  It 
opens  streets,  establishes  police  and  attends  to  education 
and  public  health  and  matters  of  public  concern.  In  these 
respects  it  represents  the  State  and  exercises  acts  of  sover- 
eignty. But  when  it  manages  market  places,  wharves  or 
piers  and  derives  an  income  therefrom,  it  acts  wholly  in  a 
private  capacity  (City  of  Petersburg  v,  Applegarth,  26 
Am.  Rep.  357  ;  28  Grat.  321). 

The  powers  of  the  city  to  furnish  water  to  its  inhabi- 
tants or  for  its  own  use  are  therefore  of  no  higher  order, 
nor  are  they  entitled  to  any  greater  consideration  than 
those  of  this  water  company.  Nor  are  they  to  be 
encouraged  in  any  respect  because  they  will  be  of  greater 
benefit  to  the  consumer.  Both  are  bound  to  furnish 
water  at  the  same  rates.  Hence  the  question  before  us  is 
stripped  bare  of  any  ideas  of  benefaction  to  anybody.  It 
is  simply  a  question  whether  the  city  or  this  company 
shall  enjoy  the  business  profit  of  conducting  this  water 
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business  in  this  territory.  It  seeks  to  appropriate  the 
water  company's  rights  simply  because  it  wants  them.  It 
has  been  assumed,  erroneously  as  I  think,  that  but  for  the 
prohibition  of  the  annexation  act,  the  city  might  extend 
its  own  mains  into  this  territory  and  compete  in  water 
business  with  this  company  simply  because  it  is  now 
within  the  city  limits  and  has  general  authority,  under 
other  laws,  to  extend  those  mains  generally  throughout 
the  city.  I  think  it  will  aid  us  if  we  consider  the  question 
upon  just  this  hypothesis ;  viz. :  That  the  annexation  act 
contained  no  such  prohibition.  Could  the  city  in  view  of 
this  water  company's  franchises  and  contract  lawfully 
enter  this  territory  and  set  up  a  rival  water  business  if  no 
prohibitory  provisions  were  found  in  the  annexation  act  ? 
In  my  opinion  it  could  not  lawfully  have  done  so ;  and 
could  and  ought  to  have  been  restrained  from  any  such 
attempt  by  injunction.  This  conclusion  is  sustained  by 
common  sense  and  plain  business  as  well  as  legal  consider- 
ations which  would  prevail  if  the  same  question  had  arisen 
between  individuals.  We  may  note  in  the  first  place  that^ 
as  to  this  territory,  the  city  is  the  mere  successor  of  this 
town.  It  has  paid  nothing  for  the  acquisition,  and  even  if 
it  had,  the  existence  of  this  water  company  and  its  con- 
tract with  the  town  were  matters  of  which  the  city  had 
full  notice  and  knowledge  at  that  time.  Hence,  upon 
plain  business  rules,  it  has  no  greater  rights  than  the  town 
had  against  this  company.  What  then  were  the  recipro- 
cal obligations  between  the  company  and  the  town  ?  The 
answer  to  this  question  involves  a  brief  statement  of  the 
history  of  this  company. 

As  we  proceed  let  us  keep  our  eye  upon  this  point :  That 
the  company  is  simply  an  artificial  person  existing  only 
under  the  act  of  this  town,  to  the  end  that,  by  means 
thereof,  the  town  might  induce  individuals  to  furnish 
money  with  which  to  build  and  establish  water-works  in 
the  town  for  its  benefit  and  that  of  its  inhabitants  as  an 
ordinary  business  enterprise,  for  the  sake  of  the  business 
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profit  to  be  derived  therefrom.  As  already  observed  the 
town  had  no  power  to  build  water-works  and  engage  in 
the  business  of  purveying  water.  It  and  its  inhabitants 
dwelling  in  certain  localities  needed  modern  water  facili- 
ties. Under  the  general  act  of  1873  (chapter  737)  each 
town  and  village  in  the  State  was  authorized  to  establish  a 
water  company  and  then  to  make  a  contract  with  the 
company  thus  created.  The  modus  operandi  was  that  not 
less  than  a  certain  number  of  individuals  should  sign  a 
paper  proposing  to  organize  such  a  company,  which  should 
state  the  amount  of  the  proposed  capital,  the  proposed 
term  of  corporate  existence,  the  proposed  source  of  water 
supply,  etc.  This  paper  was  to  be  submitted  to  certain 
officers  of  the  town,  viz.:  the  supervisor,  the  town  clerk, 
three  justices  of  the  peace  and  the  commissioners  of  high- 
ways. The  paper  was  to  contain  a  request  that  the  said 
town  or  village  authorities  shall  consider  the  application 
of  said  company  to  supply  said  town  or  village  of  this 
State  or  the  inhabitants  thereof  with  pure  and  wholesome 
water.  Observe  it  was  not  to  supply  a  part  of  the  town 
or  a  part  of  its  inhabitants  with  water.  If  these  officers 
were  satisfied  with  the  proposal  they  could  grant  the 
application,  and  thereupon  the  individual  promoters  could 
go  on  and  complete  their  organization  as  a  corporate  body 
for  the  special  purposes  thus  specified.  But  if  these  offi- 
cers disapproved  of  the  proposal  the  matter  was  ended. 
This  water  company  was  organized  in  the  town  of  New 
Lots  in  precisely  that  way.  It  must,  therefore,  be  plain 
that  the  company  was  really  the  creation  of  the  town  got- 
ten up  and  existing  for  the  simple  purpose  of  enabling  the 
town  to  make  a  bargain  with  it  to  purvey  water  in  the 
town. 

Let  us  now  consider  a  few  things  which  are  necessarily 
implied  in  this  business  thus  far.  Why  the  necessity  of 
resorting  to  this  mode  of  accomplishing  the  result  ?  The 
answer  is  that  that  was  the  only  method  then  allowed  by 
law  for   the  accomplishment  of   such  results.     But   why 
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such  a  law  ?  The  answer  is :  Because  the  nature  of  the 
business  was  such  that  the  consumers  and  not  the 
inhabitants  of  a  town  were  to  be  benefited.  Perhaps  the 
great  majority  of  the  inhabitants  of  a  rural  town  might 
never  use  water  thus  purveyed.  Hence  it  would  not  be 
fair  for  a  town  to  raise  money  by  taxation  or  assessment 
upon  all  its  inhabitants  to  build  water-works  which  were 
I.keiy  to  be  used  only  by  a  few.  The  legislature  therefore 
recognized  the  fact  that  the  improvement  must  be  secured, 
if  at  all,  through  some  form  of  individual  enterprise. 
And  again,  that  the  expense  of  constructing  the  plant  was 
necessarily  so  great  that  individuals  would  be  slow  to 
undertake  such  work  upon  private  individual  responsibility 
and  that  the  desired  result  would  be  more  easily,  certainly 
and  speedily  accomplished  through  a  corporation  in  which 
individuals  might  risk  only  such  sums  as  they  put  in. 
Hence  the  law  under  which  this  company  was  organized. 
It  was  deemed  by  the  legislature  in  its  wisdom  the  best 
practical  method  of  accomplishing  the  desired  results. 

We  may  now  pause  to  note  a  few  points  which  were 
raised  in  the  argument. 

In  the  first  place,  this  corporation  and  its  rights  did  not 
result  from  special  legislation.  It  was  organized  under  a 
general  law  which  applied  to  every  town  and  every  village 
in  the  State.  All  the  powers  which  it  derives  from  the  law 
are  possessed  by  every  other  like  corporation.  If  this  com- 
pany possesses  any  special  or  peculiar  rights,  they  have 
their  root,  not  in  the  law,  but  in  the  contract  which  the 
town  was  authorized  to  make,  with  this  artificial  person, 
which  It  thus  created,  or  at  least  helped  to  create. 
Hence,  no  objection  or  criticism  can  be  made  on  this  com- 
pany's franchise  or  contract  on  the  theory  of  special  legis- 
lation. We  are  now  considering  the  case  irrespective  of 
the  annexation  act,  but  that  act  granted  no  special  rights 
or  privilege  to  the  water  company  at  all.  In  effect,  it  sim- 
ply said  to  the  city  of  Brooklyn,  you  may  annex  the  ter- 
ritory, but  you  must  not  try  to  interfere  with  the  contracts 
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of  the  town  now  existing.  While  it  granted  nothing  to 
the  water  company,  it  was  nevertheless  a  significant  legisla- 
tive recognition  of  the  validity  of  the  water  company's  fran- 
chises for  its  whole  term(Ziegler  v.  Chapin,  126  N.  K  343). 
In  the  next  place  the  whole  scheme  of  accomplishing 
the  results  through  a  corporation  was  simply  a  form  of 
law  by  which  the  town  might  induce  individuals  to 
furnish  capital  to  be  expended  in  the  town  under  such  cir- 
cumstances  that  it  could  never  be  recovered  except  by  carry- 
ing out  the  scheme  thus  contemplated  through  the  contract^ 
which  was  the  chief  object  and  end  of  the  organization  of 
the  company.  In  other  words,  an  individual  investor 
could  never  hope  to  get  his  money  back,  much  less  any 
profit  thereon,  except'  through  the  income  arising  from 
water  rates  to  be  collected  for  furnishing  water.  In  the 
next  place  the  very  nature  of  the  case  indicates  that  such 
a  plant  could  never  be  self-sustaining  from  the  first. 
Hence  the  company  must  necessarily  have  a  long  term,  so 
that  its  profits  reasonably  expected  in  the  latter  part  of  the 
term,  might  make  up  losses  necessarily  anticipated  at  the 
beginning.  In  the  next  place  the  nature  of  the  business 
necessarily  implied  that  the  company  should  be  protected 
from  rivalry  during  the  specified  term.  The  whole  scheme 
grew  out  of  the  desire  of  the  town  to  coax  investors  to 
put  their  money  into  the  plant  through  the  corporation 
because  of  the  legal  and  financial  inability  of  the  town  to 
secure  the  results  for  itself  alone.  Hence  it  is  obvious 
that  there  could  have  been  no  reasonable  hope  of  securing 
such  an  investment  by  individuals  if  these  town  authorities 
were  free  to  permit  a  rival  to  enter  the  field  so  soon  as  the 
money,  skill  and  labor  of  individuals, 'exercised  through 
the  company,  had  demonstrated  the  success  of  the  enter- 
prise. These  officers  were  elected  at  every  town  meeting 
and  it  is  wholly  unlikely  that  much  progress  could  ever 
have  been  expected  in  a  matter  of  this  nature,  if  it  de- 
pended upon  the  political  complexion  of  a  board  liable  to 
annual  changes.     Hence,  the  phraseology  of  this  law  that 
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there  might  be  "  an  apph'cation,"  not  several  applications 
from  time  to  time,  for  a  *'  \yater-works  company,"  not  sev- 
eral companies  from  time  to  time,  **  to  supply  said  town," 
not  to  parts  thereof,  "  or  the  inhabitants  thereof,"  not  a 
part  of  the  inhabitants  thereof,  with  water.  In  the  next 
place,  there  was  a  plainly  implied  tripartite  contract  obli- 
gation between  the  State,  the  town  and  this  company. 
Observe  the  marked  distinction  between  this  class  of  cor- 
porations and  others.  What  other  corporations  for  pri- 
vate business  purposes  are  dependent  for  their  franchises 
upon  the  will  of  local  authorities  ?  They  exist  by  special 
charter  or  (except  for  insurance  and  special  business)  by 
simple  will  of  the  organizers.  Any  proper  number  of  indi- 
viduals who  comply  with  the  general  laws  by  filing  proper 
papers  in  the  office  of  the  secretary  of  State,  ipso  facto^ 
become  invested  with  corporate  rights.  Nobody  has 
power  to  withhold  the  franchises,  not  even  the  secretary 
of  State.  Here,  however,  the  town  authorities  are  mas- 
ters of  the  situation  in  the  first  instance.  The  general 
principle  is  that  all  corporate  franchises  involve  an  implied 
contract  relation  with  the  State  (People  v.  Sturtevant,  2: 
N.  Y,  273  ;  Mayor  v.  Second  Ave.  R.  R.  Co.,  32  Id,  272  :: 
Milhau  V,  Sharp,  27  Id.  616). 

Hence  there  was  an  implied  obligation  between  thfs 
company  and  the  town  and  its  inhabitants  to  do  the  things 
authorized  by  this  charter  and  the  State  was  a  party  to  it. 
The  fundamental  idea  underlying  this  town  water  com- 
pany law  is  that  the  company  may  have  its  franchise  and 
exist  as  a  corporation  provided  the  town  and  the  company 
or  its  organizers  agree  that  it  shall  exist.  The  essential  or 
fundamental  element  is  the  agreement  between  the  town 
and  the  organizers  of  the  company  or  the  company  itself 
for  this  private  enterprise. 

It  seems  to  me,  therefore,  that  this  law  contemplated 

two  fundamental   points  :  (i)  That  this  franchise  of  these 

town  water  companies  should  be  born  of  and  should  exist 

only  as  the  result  of  contract   relation  between  the  town 
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and  the  company ;  and  (2)  that  the  company  when 
formed  should  have  the  exclusive  right  to  the  special 
privileges  which  the  town  was  authorized  to  grant,  (i)  the 
sole  right  to  corporate  existence  for  that  purpose  and  (2) 
the  sole  right  to  use  the  streets  of  the  town  for  its  pipes, 
•etc.  This  did  not  exclude  individuals  from  the  use. of 
their  old  wells  or  from  digging  new  ones  for  their  own 
use  or  that  of  their  neighbors,  or  from  peddling  water  if 
they  could  make  anything  out  of  it.  It  did  exclude  any 
other  corporation  from  engaging  in  the  business  in  that 
town  and  did  exclude  anybody  from  interfering  with  the 
streets  of  the  town  in  order  to  lay  pipes  for  the  purpose  of 
distributing  water. 

It  may  be  observed  that  the  commissioners  all  admit 
that  good  faith  and  fair  dealing  required  that  the  town 
should  not  permit  competition  in  the  business  until  the 
company  should  at  least  be  reimbursed  for  its  outlay.  I 
fully  agree  that  such  an  obligation  arose  certainly  in  mak- 
ing the  contract^contemplated  by  this  law  ;  but  I  cannot 
understand  the  theory  upon  which  the  commissioners 
have  limited  this  obligation  to  mere  reimbursement.  Let 
us  consider  this  point  carefully,  because  it  is  the  marrow 
of  the  case.  The  statute  certainly  contemplated  that  a 
contract  or  contracts  of  some  sort  should  be  made  between 
the  company  and  the  town  authorities  for  the  establish- 
ment of  **  rates  and  cost  to  consumers*'  (sec.  5).  This,  of 
■course,  involved  just  what  the  power  to  contract  always 
involves,  the  fixing  of  any  terms  and  conditions  which 
may  be  agreed  on  by  the  contracting  parties.  The  town 
authorities  and  this  company  then  made  the  contract  in 
question,  the  main  feature  of  which  is  that  the  company 
bound  itself  to  furnish  water  for  public  and  private  use  in 
certain  prescribed  localities  at  certain  rates,  viz. :  the 
same  rates  established  for  like  service  in  the  city  of  Brook- 
lyn. Now,  it  seems  to  me  that  the  commissioners  decided 
the  case  the  moment  they  conceded  that  any  obligation  of 
good  faith  and  fair  dealing  arose  at  all  to  exclude  compe- 
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tition.     That  was  all  there  was  of  the  case.     If  the  obliga- 
tion existed  at  all,  it  was  predicated  upon,  indeed,  sprang 
from,  the  character  of  service  and  contract  relation  con- 
templated by  this  statute.     That  obligation  of  good  faith 
and  fair  dealing  was,  therefore,  a  part  of  the  contract, 
indeed,  the  marrow  and  substance,  the  very  essence  of  the 
contract.     It  extended,  not  only  to  the  company  itself, 
but  to  all  persons  who  should  invest  in  the  capital  or  the 
bonds  of  the  company  for  purpose  of  raising  the  money 
capital   for  building  these  works.     The  essential  idea  of  a 
corporation  for  such  a  purpose  is  that  it  may  and  will  do 
that    which  corporations    for  such    purposes  usually   do, 
invite  the  public  to  purchase  its  stock  and  bonds  and  deal 
in  them,  as  one  of  the  common  and  ordinary  means  of  car- 
r^'ing  on  such  enterprises.     Hence  this  obligation  of  good 
faith    and   fair   dealing,   which    the   commissioners   have 
found,  extends  to  outside  investors  as  well  as  to  the  com- 
pany.    Of  course  I  do  not  mean  that  the  town  became  in 
any  sense  the  guarantor  of  the  company's  obligations  to 
outsiders,  but  I  do  mean  that  good  faith  and  fair  dealing 
would  be  a  misnomer  if  the  town  could   do  an  act  which 
would  necessarily  deprive  this  company  of  the  legitimate 
means  of  paying  its  honestly  contfacted  debts  or  itself  of 
the  fruits  of  its  investment,    by  which   I  mean  the  fair 
value  of  the  earning  capacity  of  its  business.     To  hold 
otherwise  would  be  to  say  that  this  franchise  and  the  con- 
tract were  worth  nothing  at  all   and  constituted  a  mere 
license  or  privilege  revocable  at  will,  and   that  it  is  incon- 
sistent with  any  obligation  at  all,  either  legal  or  moral  on 
the  part  of  the  town. 

So,  too,  it  seems  to  me  that  this  obligation  extends  to 
the  full  term  of  the  company's  charter — certainly  to  the 
full  period  of  its  subsequent  written  contract  with  the 
town.  As  already  observed  this  was  no  charity,  no  mere 
benefaction  to  this  town.  It  was  a  matter  of  business  for 
ordinary  business  profit.  The  monopoly  in  the  chance  of 
the  profit  was  just  as  much  within  the  obligations  of  good 
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faith  and  fair  dealing  as  the  chance  of  getting  back  the 
original  investment.  The  capital  never  could  have  been 
raised  without  the  investor's  faith  in  his  right  to  realize 
profit.  The  act  of  disappointing  him  in  the  realization 
of  that  business  profit,  and  the  consequent  right  to  the 
continuance  of  this  franchise,  and  the  contract  fixing  rates 
under  it,  for  the  purpose  of  earning  that  profit  would, 
therefore,  seem  to  be  just  as  much  a  violation  of  good 
faith  and  fair  dealing  as  the  act  which  should  take  away  his 
chance  of  getting  back  his  capital.  The  court  of  appeals 
seems  to  have  settled  that  principle  in  the  case  of  the 
People  V.  O'Brien  (in  iV;  Y.  i). 

In  this  case  the  legislature  for  well-known  reasons  dis- 
solved the  corporation  of  the  Broadway  Surface  Railroad 
Company,  and  the  "  material  question  for  discussion,"  as 
the  court  says,  page  34,  was  "  whether  the  franchise  to 
maintain  tracks  and  run  cars  in  Broadway  survived  the 
dissolution  of  the  corporation."  The  court  of  appeals 
says :  **  When  we  consider  the  mode  required  by  the 
statutes  and  the  constitution  to  be  pursued  in  disposing 
of  this  franchise,  the  inference  as  to  its  perpetuity  seems 
to  be  irresistible,  for  it  cannot  be  supposed  that  either  the 
legislature  or  the  framers  of  the  constitution  intended  to 
offer  for  public  sale  property  the  title  to  which  was 
defeasible  at  the  option  of  the  vender,  or  that  such  prop- 
erty could  be  made  the  subject  of  successive  sales  to 
different  venders  as  often  as  popular  caprice  might  require 
it  to  be  done.  Neither  can  it  be  supposed  that  they  con- 
templated the  resumption  of  the  property,  which  they 
had  expressly  authorizred  their  grantee  to  mortgage  and 
otherwise  dispose  of,  to  the  destruction  of  interest  created 
therein  by  their  consent. 

*'  We  are,  therefore,  of  the  opinion  that  the  Broadway 
Surface  Railroad  Company  had  an  estate  in  perpetuity  in 
Broadway,  through  its  grant  from  the  city,  under  the 
authority  of  the  constitution  and  the  act  of  the  legisla- 
ture.   It  is  also  well  settled  by  authority  in  this  State  that 
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such  a  right  constitutes  property  within  the  usual  and 
common  signification  of  that  word  (Sixth  Ave.  R.  R.  Co. 
V,  Kerr,  72  N,  Y.  330 ;  People  v.  Sturtevant  9  Id.  263). 
When  we  consider  the  generality  with  which  investments 
have  been  made  in  securities  based  upon  the  corporate 
franchises  throughout  the  whole  country,  the  numerous 
laws  adopted  in  the  several  States  providing  for  their 
security  and  enjoyment,  and  the  extent  of  legislation  con- 
ducted in  the  various  courts.  State  and  federal,  in  which 
they  have  been  upheld  and  enforced,  there  Is  no  question 
but  that  in  the  view  of  legislatures,  courts  and  the  public 
at  large,  certain  corporate  franchises  have  been  uniformly 
regarded  as  indestructible  by  legislative  authority,  and  as 
constituting  property  in  the  highest  sense  of  the  term. 
It  is  however,  earnestly  contended  for  the  State  that  such 
a  franchise  is  a  mere  excuse  or  privilege  enjoyable  during 
the  life  of  the  grantee  only  and  revocable  at  the  will  of 
the  State.  We  believe  this  proposition  to  be  entirely  re- 
pugnant to  justice  and  reason,  but  contrary  to  the  uniform 
course  of  authority  in  this  country.  The  laws  of  this  State 
have  made  such  interests  taxable,  inheritable,  alienable, 
subject  to  levy  and  sold  under  execution,  to  condemnation 
under  the  exercise  of  the  right  of  eminent  domain,  and 
invested  them  with  the  attribute  of  property  generally." 

It  thus  seems  plain  that  since  this  town  was  estopped 
by  its  obligation  of  good  faith  and  fair  dealing  from  doing 
or  permitting  any  act  which  would  permit  rivalry  in  this 
business,  the  city,  which  was  its  mere  successor,  ought 
in  common  honesty  to  be  bound  by  a  similar  obligation 
and  to  precisely  the  same  extent.  If  the  town  could  not 
lawfully  permit  any  other  water  corporation  to  enter  this 
territory,  how  could  it  lawfully  permit  the  municipal  cor- 
poration, which  exercises  its  water  purveying  functions  as 
a  mere  private  business,  to  enter  the  field.  The  obliga- 
tion on  the  part  of  the  town  to  exclude  competition  did 
not  grow  out  of  its  want  of  power  to  erect  water-works 
itself,  but  out  of  the  implied  contract  which  it  made  when 
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it  granted  this  franchise,  and  the  subsequent  written  con- 
tract which  it  made,  fixing  rates,  etc.  Hence  a  mere  act 
enlarging  the  city  boundary  cannot  justify  the  inference  of 
a  purpose  on  the  part  of  the  legislature  to  evade  or  allow 
the  town  to  evade  its  contract  obligations  to  this  com- 
pany. No  one  would  think  of  applying  such  a  rule  to 
any  other  obligation  of  the  town.  It  therefore  follows 
that  if  the  annexation  act  had  contained  no  prohibition 
at  all  against  the  city,  it  would  have  been  a  violation  of 
good  faith,  nay,  of  common  honesty,  for.  it  to  have 
attempted  to  enter  the  territory  and  set  up  a  water  busi- 
ness in  rivalry  with  this  company. 

We  come  then  to  consider  the  force  and  eflfect  of 
these  prohibitions.  It  is  said  that  they  were  repealable. 
But  what  of  that  ?  Their  adoption  gave  no  new.  rights. 
Hence  it  is  certain  that  their  repeal  could  take  no  rights 
away.  In  my  view  they  stand  as  plain  legislative  recogni- 
tion of  the  nature  and  character  of  this  company's  rights 
in  and  against  this  town.  Since  these  rights  to  the 
franchise  itself  rested  in  the  contract  between  the  company 
and  the  town,  they  were  unrepealable  because  of  the 
limitations,  not  only  of  the  State  constitution,  but  of  a 
fundamental  provision  of  the  federal  constitution.  These 
rights  constitute  well  recognized  permanent  property, 
which  could  not  be  taken  for  even  public  use — much  less 
for  use  in  this  private  water  business,  without  just  com- 
pensation. So,  too,  the  attempt  to  avoid  them  by  mere 
legislation  would  have  been  to  impair  the  force,  effect  and 
validity  of  a  contract.  I  regard  these  conclusions  as  fully 
sustained  by  authority  (Trustees  of  Dartmouth  College  v. 
Woodward, 4  Wheat,  518;  People  v.  O'Brien,  \\\  N.  K 
149 ;  Sloan  zk  Pacific  R.  R.,  21  Am,  Rep,  61,  Mo.  24).  In 
this  view  the  prohibitions  of  the  annexation  act  against 
the  city  are  plain  recognitions  of  the  inviolability  of  these 
rights,  especially  of  the  character  of  this  franchise.  Hence 
the  commissioners  proceeded  on  an  erroneous  theory 
when  they  attempted  to  appraise  them  in  the  hypothesis 
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that  they  were  repealable  or  not  exclusive.  And  since- 
they  have  themselves  certified  that  their  award  for  these 
particular  rights  is  for  a  materially  less  sum  than  they 
would  have  awarded  upon  the  theory  of  their  exclusive- 
ness  and  permanency,  it  follows  that  their  error  involves 
substantial  injustice  to  this  company.  The  result  is  their 
award  cannot  be  confirmed.  Nor  can  I,  after  careful 
reflection,  discover  anything  in  conflict  with  these  infer- 
ences  in  Charles  River  Bridge  v.  Warren  Bridge,  1 1  Peters^ 
420;  O-  R.  and  U.  Company  v.  O.  Company,  130  U.  S.  N^ 
or  Stein  v.  Bienville  Water  Supply  Company,  141  U,  S^ 
67.  On  the  contrary  the  cases  cited  in  the  latter  seem  to 
me  to  sustain  rather  than  refute  the  view  which  I  have 
taken  of  this  franchise,  etc. 

It  seems  to  me  that  there  can  be  no  two  sides  to  this 
question  either  in  reason  or  authority.  The  City  of 
Brooklyn,  if  it  desires  to  acquire  property  for  a  private 
speculation,  mtist  pay  the  owners  just  compensation,  /.  e,^ 
what  it  is  worth  in  dollars  and  cents  to  such  owners.  This 
view  is  so  clearly  in  accord  with  all  the  judicial  decisions 
in  this  country  that  not  a  case  holding  otherwise  is  cited 
by  the  counsel  for  the  petitioner  upon  their  brief.  In 
conclusion  I  may  add  that  the  annexation  act  and  the  de- 
cisions of  the  court  of  appeals  treat  the  company  as  in 
exclusive  possession  of  the  territory  of  the  town  during 
the  term  of  its  charter.  They  treat  such  possession  as 
lawful  and  entitled  to  protection  against  its  only  possible 
peril.  These  successive  legislative  and  judicial  interpre- 
tations of  the  company's  position  are  in  accord  with  the 
policy  of  the  State.  They  do  not  in  any  way  contravene 
that  provision  of  the  State  constitution  which  forbids  the 
passage  of  a  local  or  private  bill  granting  an  exclusive 
franchise. 

Neither  do  they  contravene  the  constitutional  provis- 
ion that  general  and  special  acts  passed  for  the  formation 
of  corporations  may  be  altered  from  time  to  time  or 
repealed.     This  latter  provision  prepared  the  way  for  new 
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legislation,  but  does  not  authorize  the  impairment  of  any 
contract  made  under  existing  law. 

We  come  then  to  the  question  of  the  practical  dispo- 
sition of  the  case.  As  already  observed  the  court  has  a 
power  to  correct  their  error  in  the  matter  of  valuation. 
Under  the  act  of  1892  the  court  must  confirm  or  set 
aside  the  award.  The  power  to  appraise  resides  in  the 
commissioners.  I  reach  this  conclusion  reluctantly  be- 
cause of  the  expense  of  a  new  hearing.  But  this  embar- 
rassment is  the  fault  of  the  statute.  The  question  then 
recurs,  "  Shall  the  case  be  referred  back  to  the  old  com- 
missioners or  shall  new  ones  be  appointed?"  I  have  con- 
cluded that  the  analogies  of  ordinary  practice  require  the 
appointment  of  new  commissioners.  Certainly  no  one 
would  think  of  sending  so  important  a  matter  back  to  the 
same  jury  which  had  once  passed  upon  it,  even  if  that 
were  practicable;  and  any  juror  who  had  once  joined  in  a 
verdict  would  be  excluded  in  a  new  trial  of  an  ordinary 
case. 

This  opinion  is  necessarily  long,  for  the  reason  that  I 
have  not  had  time  to  condense  it,  and  I  have  yielded  to  a 
desire  to  make  it  so  plain  that  any  person  of  ordinary  in- 
telligence can  understand  it  fully — can  be  convinced,  as  I 
am,  that  reason  and  authority  both  leave  no  other  alter- 
native but  the  one  herein  indicated.  Several  other  points 
are  raised  by  the  defendants,  but  they  are  of  minor  im- 
portance and  need  no  comment. 

Since  the  foregoing  was  written  my  attention  has  been 
called  to  the  exhaustive  opinion  of  Mr.  Justice  BREWER 
in  Monongahela  Co.  v.  United  States,  decided  by  the  U. 
S.  supreme  court,  March  27,  1893,  which  covers  most  of 
the  points  already  discussed.  Here  was  an  express  act  of 
congress  not  to  value  the  franchise.  It  is  well  held  that 
the  value  of  property  taken  in  such  a  proceeding  as  this, 
is  a  judicial  and  not  a  legislative  question.  Here  was  an 
attempt  to  take  a  franchise  under  federal  right  of  eminent 
domain,  which  is  superior  even  to  that   of  the  State,  and 
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yet  his  honor  truly  puts  it  thus :  "  The  franchise  is  a 
vested  right.  The  State  has  power  to  grant  it.  It  may 
retake,  as  it  may  take  any  other  private  property  for  pub- 
h'c  use,  upon  the  payment  of  just  compensation.  A  like, 
though  superior  power,  exists  in  the  national  government. 
It  may  take  it  for  public  purposes,  and  take  it  against  the 
will  of  the  State,  but  it  can  no  more  take  the  franchise 
ivhich  the  State  has  given  than  it  can  take  any  private 
property  belonging  to  an  individual."  And  again  in  clos- 
ing the  opinion  :  "  Our  conclusion  is  that  with  the  owner- 
ship of  the  tangible  property,  legally  held  in  this  place, 
the  company  also  has  a  vested  right  to  receive  tolls  for  its 
use.  But  such  franchise  is  as  much  a  vested  right  of 
property  as  the  ownership  of  the  tangible  property  *;  but 
the  right  of  the  national  government,  under  its  grant  of 
power  to  regulate  commerce,  to  condemn  and  appropriate 
this  land,  then  belonging  to  the  navigation  company,  is 
subject  to  the  limitations  imposed  by  the  fifth  amend- 
ment, that  private  property  shall  not  be  taken  for  public 
use  without  just  compensation  ;  that  such  just  compensa- 
tion requires  the  payment  for  the  franchise  to  take  tolls, 
as  well  as  for  the  value  of  the  tangible  property  and  that 
the  assertion  by  congress  of  its  purpose  to  take  the  prop- 
erty does  not  destroy  the  State  franchise." 

If  all  this  may  be  held  of  a  power  which  is  superior  to 
that  of  the  State  legislature,  what  remains  to  be  said  to 
belittle  the  value  of  this  company's  franchise  on  the 
theory  that  it  may  be  repealed  ? 
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PARKER   V.  MARCO. 

N.  V.  Court  of  Appeals  ;  January^  1893. 

[Reversing  61  Hun,  519.] 

I.  Service  {and  proof  of);  privileged  persons.']  A  party  to  the- 
action  as  well  as  a  witness  is  exempt  from  service  of  process 
while  without  the  jurisdiction  of  his  residence  for  the  purpose 
of  attending  court  in  the  action  to  which  he  is  a  party,  or  in 
which  he  is  sworn  as  a  witness.*'  This  privilege  extends  not. 
only  to  trials,  but  also  to  protect  a  party  appearing  upon  the 
examination  of  his  adversary's  witnesses  before  a  notary  pub- 
lic in  this  State  under  U.  S.  R.  S.,  §  86 3t,  where  the  testimony 

♦This  overrules  Jenkins  v.  Smith,  57  How,  Pr,  171;  Scles- 
chinger  v.  Fox  well,  i  Ci/y  Ci.  461. 

t  Section  863  of  U.  S.  R.  S.  provides  for  the  taking  of  the  deposi-^ 
tion  of  a  witness  de  dene  esse  in  a  civil  action,  de{>ending  in  a  United 
States  district  or  circuit  court,  when  the  witness  lives  at  greater 
distance  from  the  place  of  trial  than  one  hundred  miles,  or  is  bound 
on  a  sea- voyage,  or  is  about  to  go  out  of  the  United  States,  or  out 
of  the  district  in  which  the  case  is  to  be  tried,  and  to  a  greater  dis- 
tance than  one  hundred  miles  from  the  place  of  trial,  before  the 
time  of  trial  or  when  he  is  ancient  and  infirm. 

The  same  principles  doubtless  should  apply  to  one  attending  an 
examination  under  our  New  York  statute. 

The  provisions  of  art.  3  of  tit.  3  of  c.  9  of  the  Code  of  Civil  Pro- 
cedure give  power  to  our  judges  (and  in  aid  of  civil  actions,  justices 
of  the  peace)  to  issue  subpoenas  to  require  persons  here  to  submit 
to  examination'in  aid  of  a  suit  elsewhere,  in  two  classes  of  cases  :  i. 
where  the  suit  is  pending  in  any  court  without  this  Slate,  and  a 
commission  has  been  issued  (Willenbrock  v,  Maybrine,  57  Hun, 
146),  and  2,  where  the  suit  is  pending  without  the  State  but  witn- 
in  the  United  States,  and  a  commission  has  not  been  issued 
(Matter  of  Savin,  9  Civ.  Pro.  R.  175). 

The  power  to  compel  the  witness  to  submit  to  examination 
carries  with  it  the  power  to  compel  him  to  produce  books  and  papers. 
(Eldridge  v.  Chapman.  13  Abb.  Pr.  68,  note). 

According  to  People  v.  Irving,  i  Wend.  20,  a  person  who  could 
not  be  compelled  to  testify  as  a  witness  in  the  action  if  the  action. 
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taken  is  to  be  read  upon  the  trial  of  an  action  in  a  U.  S.  circuit 
court  for  aaother  State. 

2.  T^e  same.]    In  an  action  brought  in  the  U.  S.  circuit  court  for 

South  Carolina  against  a  resident  of  that  State,  the  parties 
agreed  on  the  time  and  place  for  the  examination  of  the  plaint- 
iff and  his  witnesses  before  a  notary  public  in  this  State.  The 
defendant  came  into  this  State  for  the  purpose  of  being  pres- 
ent at  such  examination,  but  when  the  time  for  taking  the 
testimony  arrived  the  plaintiff  abandoned  it.  While  defendant 
was  in  the  act  of  returning  to  South  Carolina,  plaintiff  caused 
him  to  be  served  with  a  summons  in  an  action  brought  in  the 
supreme  court  of  this  State. — Held,  that  defendant  was  priv- 
ileged from  the  service  of  process,  and  that  he  might  move  in 
the  court  in  this  State  to  set  aside  such  service. 

3.  TAe  same.]     In  such  a  case,  the  plain tiif  had  an  absolute  right 

under  U.  S.  R.  S.  §  863,  to  take  the  testimony  of  his  witnesses 
before  a  notary  in  this  State. 

4.  TAe  same.]    The  compulsory  character  of  the  proceedings  was 

not  affected  by  the  waiver  of  notice,  and  the  fixing  of  the  time 
of  the  examination  by  agreement. 

5.  TAe  same.]     It  seems  that  a  writ  of  privilege  or  protection  may 

still  be  issued  by  a  court  having  common  law  jurisdiction,  to  a 
party  or  witness  in  an  action  pending  before  it;*  but  such  writ 
is  not  essential  to  the  privilege  of  a  party  or  witness ;  its  only 
office  is  to  give  convenient  and  authentic  notice  of  the  privi- 
lege. 

Appeal  from  an  order  of  the  General  1* erm  of  the 
Supreme  Court,  First  Department,  reversing  an  order  of 
the  Special  Term  of  that  court,  setting  aside  the  service 
of  a  summons. 

The  action  was  brought  by  James  H.  Parker  against 
Manuel  Marco  to  recover  the  sum  of  $10,000.  The  plaint- 
iflf  was  a  resident  of  the  City  of  New  York,  and  the 
defendant  resided  at  Charleston,  South  Carolina. 

were  pending  here,  cannot  be  compelled  to  submit  to  examination 
under  such  a  statute. 

*  S.  P.,  Code  Civ.  Pro.  §  217 ;  Id.  §  7,  subd.  3,  preserving  old  com- 
mon law  and  equity  jurisdiction  and  powers,  and  giving  power  to 
devise  new  writs  and  proceedings. 
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The  summons  in  the  action  was  personally  served  upon 
defendant,  while  in  the  City  of  New  York  for  the  purpose 
of  attending  the  examination  of  plaintiff  and  his  witnesses 
before  a  notary  public,  under  a  stipulation  in  another 
action  between  the  same  parties,  brought  in  the  United 
States  circuit  court  for  South  Carolina. 

The  Special  Term  set  aside  the  service  of  the  summons, 
upon  the  ground  that  the  defendant  was  privileged  from 
the  service  of  process  while  here  for  the  purpose  of  attend- 
ing such  examination. 

The  General  Term  reversed  the  order  of  the  Special 
Term ;  holding  that  the  rule  as  to  the  privilege  of  parties 
and  witnesses  had  no  application  to  the  case  of  a  party 
living  in  a  foreign  State,  having  litigation  pending  there, 
who  comes  into  this  State  for  the  purpose  of  taking  testi- 
mony out  of  court.     [Reported  in  6i  Hun^  S^Q-]  . 

The  defendant  appealed  to  this  court. 

The  further  facts  are  fully  stated  in  the  opinion. 

John  R.  Abney,  for  appellant. — I.  The  defendant  was 
exempt  from  service,  he  being  in  this  State  for  the  sole 
purpose  of  attending  the  taking  of  testimony  before  a 
notary  public  in  another  action  to  which  he  was  a  party 
(Citing  Year  Book,  13  Hen.  IV.,  i  B.  ;  Vijier's  Abr.,  "  Privi- 
lege,"  510;  Bacon's  Abr.  "Privilege";  Meekins  ^/.  Smith, 
I  H,  BL  636 ;  Norris  v.  Beach,  2  Johns.  294 ;  Bours  v. 
Tuckerman,  7  Id.  538  ;  Hopkins  v.  Coburn,  i  Wend.  292  ; 
Clark  V.  Grant,  2  Id,  257  ;  Sanford  v.  Chase,  3  Cowen,  381  ; 
Seaver  v.  Robinson,  3  Duer^  622 ;  Dixon  v.  Ely,  4  Edw, 
Ch,  557;  Merrill  z/.  George,  23  How,  Pr.  331  ;  Person  v. 
Grier,  66  jV.  K  124 ;  Mathews  v.  Tufts,  87  Id.  568 ;  Thorp 
V.  Adams,  18  Civ.  Pro,  279 ;  19  Id,  351  ;  Hollender  v.  Hall, 
18  Id,  394  ;  \^  Id.  292  ;  Juneau  v.  Sheldon,  7  Fed.  Rep, 
44  ;    Huddeson  v,  Prizer,  9  Phil,  65). 

II.  The  U.  S.  circuit  court  for  South  Carolina  was  en- 
titled to  respect ;  the  privilege  belonged  to  it  as  well  as  to 
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the  defendant  (citing,  in  addition  to  the  above  authorities, 
U,  S.  R.  S.  §  863  ;  Code  Civ.  Pro.  §  915  ;  17  Vhier  A  dr. 
517,  "Privilege'*;  Plumpton  v.  Winslow,  9  Fed.  Rep^ 
365  ;  Lamed  v.  Griffin,  12  Id.  590). 

III.  Either  court  could  correct  the  violation  of  the 
privilege  (citing  Bours  v.  Tuckerman,  7  Johns.  R.  538 ; 
United  States  v.  Edme,  9  Sar.  &  R.  147). 

T.  Henry  Dewey^  for  respondent. — I.  Defendant  was 
not  exempt.  The  reason  why  parties  and  witnesses  who 
come  from  foreign  States  into  this  State  for  the  pur- 
pose of  attending  the  trial  of  an  action  here  are  exempt 
from  service  of  process,  is  that  their  presence  in  this  State 
is  necessary  for  the  due  administration  of  justice,  and  that 
without  that  exemption  their  attendance  might  not  be 
readily  obtained  ;  the  exemption  is  not  designed  as  a  mat* 
ter  of  convenience  to  the  persons  exempted,  nor  does  it 
depend  on  any  principle  of  comity  or  reciprocity  (citing 
Person  v.  Grier,  66-A^.  Y.  124;  Matthews  v.  Tufts,  87  Id. 
568;  Merrill  v.  George,  23  How.  Pr.  331  ;  Hollender  z/. 
Hall,  18  Civ.  Pro.  R.  394;  19  Id.  292  ;  Thorp  v.  Adams, 
Id.  351  ;  Day  v.  Harris,  20  Id.  255 ;  Sander  v.  Harris,  20 
Id.  285  ;  Grier  v.  Young,  120  ///.  184). 

Maynard,  J. — The  defendant  is  a  resident  of  South 
Carolina,  and  an  action  had  been  there  brought  against 
him  in  the  Federal  circuit  court  by  the  plaintiff,  who  is  a 
resident  of  this  State.  On  April  6,  1892,  the  defendant 
came  to  the  city  of  New  York  at  the  instance  of  the  plaint- 
iff, to  attend  an  examination  of  the  plaintiff  and  his  wit* 
nesses  before  a  notary  public,  which  by  the  agreement  of 
the  counsel  for  the  respective  parlies  had  been  set  down 
for  that  date.  The  plaintiff  procured  the  defendant's 
assent  to  the  examination  upon  the  statement  that  he  de- 
sired to  be  in  readiness  to  try  the  cause  at  the  ensuing 
April  circuit,  to  be  held  at  the  city  of  Charleston.  When 
the  time  for  taking  the  testimony  arrived,  the  defendant 
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-was  informed  by  plaintiff's  counsel  that  he  had  abandoned 
his  intention  to  take  the  evidence  as  proposed,  for  the  rea- 
son that  on.accountof  sickness  in  his,  the  counsel's  family, 
the  plaintiff  would  not  be  prepared  to  go  to  trial  at  the 
April  circuit,  and  he  expected  to  be  able  to  produce  his 
witnesses  in  court  When  the  trial  should  take  place  at  a 
subsequent  term.  It  was  then  late  in  the  afternoon,  and 
the  defendant  returned  to  his  hotel  and  remained  over 
night,  and  the  next  morning  started  for  his  home  in  South 
Carolina.  He  was  intercepted  at  the  ferry  by  a  process- 
server,  who  served  him  with  a  summons  in  an  action 
brought  by  the  plaintiff  in  the  supreme  court  of  this  State 
for  the  same  cause  of  action  at  issue  in  the  Federal  court 
in  South  Carolina.  The  defendant  had  no  business  in 
New  York  except  that  which  related  to  the  proposed  ex- 
amination. The  defendant  has  appealed  from  an  order  of 
the  General  Term,  reversing  an  order  of  the  Special  Term, 
which  set  aside  the  service  of  the  summons  upon  the 
ground  that,  when  served,  he  was  privileged  from  service. 

Under  section  863  of  the  Revised  Statutes  of  the 
United  States  the  plaintiff  had  an  absolute  right  to  take 
the  testimony  of  his  witnesses  in  this  State  to  be  used 
upon  the  trial  of  the  action  in  South  Carolina,  upon  giving 
reasonable  notice  to  the  defendant.  The  compulsory 
character  of  the  proceeding  was  not  affected  by  the 
waiver  of  notice  and  the  fixing  of  the  time  by  the  agree- 
ment of  parties  (Plimpton  v,  Winslow,  9  Fed,  Rep.  365). 
The  same  section  provides  that  a  person  may  be  required 
to  appear  and  testify  before  the  notary  in  the  same  man- 
ner as  witnesses  in  open  court,  and  section  915  of  our  own 
Code  authorizes  any  State  judge  to  issue  a  subpoena  to 
compel  the  attendance  of  a  witness  in  such  a  case.  In 
the  trial  of  the  action  the  notary  thus  becomes  the  arm  of 
the  court,  and,  as  was  held  In  re  Rindskopf  (24  Fed.  Rep, 
542),  represents  the  court /r^  hac  vice. 

The  privilege  of  a  suitor  or  witness  to  be  exempt  from 
.service  of  process  while  without  the  jurisdiction  f  f  bis  re^ 
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idence  for  the  purpose  of  attending  court  in  an  action  to 
which  he  is  a  party,  or  in  which  he  is  to  be  sworn  as  a  wit- 
ness, is  a  very  ancient  one  (Year  Book,  13  Hen.  IV.,  /.  B, 
Finer  s  Apr,,  **  Privilege'*). 

It  has  always  been  held  to  extend  to  every  proceeding 
of  a  judicial  nature  taken  in  or  emanating  from  a  duly 
constituted  tribunal  whicR  directly  relates  to  the  trial  of 
the  issues  involved.  It  is  not  simply  a  personal  privilege, 
but  it  is  also  the  privilege  of  the  court,  and  is  deemed 
necessary  for  the  maintenance  of  its  authority  and  dignity, 
and  in  order  to  promote  the  due  and  efficient  administra- 
tion of  justice  (Person  v,  Grier,  (^6  N,  K  124;  Matthews 
V,  Tufts,  87  Id.  568). 

At  common  law  a  writ  of  privilege  or  protection 
would  be  granted  to  the  party  or  witness  by  the 
court  in  which  the  action  was  pending,  which  would 
be  respected  by  all  other  courts.  We  cannot  find  that  the 
power  to  issue  such  a  writ  has  been  abrogated  by  legisla- 
tion, and  it  doubtless  exists,  and  the  writ  may  still  be  granted 
by  courts  possessing  a  common  law  jurisdiction  ;  but  while 
the  granting  of  the  writ  is  proper,  it  is  not  necessary  for 
the  enjoyment  of  the  privilege,  and  the  only  office  which 
it  can  perform  is  to  afford  convenient  and  authentic  notice 
to  those  about  to  do  what  would  be  a  violation  of  the 
privilege,  and  to  set  it  forth  and  command  due  respect  to 
it  (Bridges  v.  Sheldon,  7  Fed.  Rep.  44).  The  tendency 
has  been  not  to  restrict  but  to  enlarge  the  right  of  privi- 
lege so  as  to  afford  full  protection  to  parties  and  witnesses 
from  all  forms  of  civil  process  during  their  attendance  at 
court  and  for  a  reasonable  time  in  going  and  returning 
(Lamed  v.  Griffin,  12  Fed.  Rep.  592). 

Hearings  before  arbitrators,  legislative  committees, 
registers  and  commissioners  in  bankruptcy,  and  examiners 
and  commissioners  to  take  depositions,  have  all  been 
declared  to  be  embraced  within  the  scope  of  its  applica- 
tion {Bacons  Abr.  **  Privilege"  ;  Sandford  v.  Chase,  3  Cow. 
.381;    Matthews  v.    Tufts,   supra;  Hollendcr  v.  Hall,  18 
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Civ.  Pro.  R.  394  ;  ig  Id.  292  ;  Thorp  v.  Adams,  Id.  351  ; 
Bridges  v.  Sheldon,  Plimpton  v.  Winslow,  and  Larned  v. 
Griffin,  supra).  It  has  even  been  extended  to  a  suitor 
returning  from  an  appointment  with  his  solicitor  for  the 
purpose  of  inspecting  a  paper  in  his  adversary's  possession 
in  preparation  for  an  examination  before  a  master  (Sidgier 
V.  Birch,  9  Ves.  69) ;  and  while  attending  at  the  regis- 
trar's office  with  his  solicitor  to  settle  the  terms  of  a  decree 
(Newton  v.  Askew,  6  Hare,  iig)\  and  while  attending 
from  another  State  to  hear  an  argument  in  his  own  case, 
in  the  court  of  appeals  (Vincent  v.  Watson,  i  Rich.  L.  197), 
No  good  reason  can  be  perceived  why  the  privilege  should 
not  be  extended  to  a  party  appearing  upon  the  examina- 
tion of  his  adversary's  witnesses,  where  the  testimony  is 
taken  pursuant  to  the  authority  of  law,  and  can  be  read 
upon  the  trial  with  the  same  force  and  effect  as  if  it  had 
been  taken  in  open  court.  It  is  a  proceeding  in  the  cause 
which  materially  affects  his  rights,  and  the  necessity  for 
his  attendance  is  quite  as  urgent  as  it  would  be  if  the 
examination  was  had  at  the  trial. 

But  we  do  not  think  that  the  question  of  the  necessity 
of  his  presence  is  material.  It  is  the  right  of  the  party* 
as  well  as  his  privilege,  to  be  present  whenever  evidence 
is  to  be  taken  in  the  action  which  may  be  used  for  the 
purpose  of  affecting  its  final  determination.  It  is  essenti- 
ally  a  part  of  the  trial,  and  should  be  so  regarded  so  far 
as  it  may  be  necessary  for  the  protection  of  the  suitor. 
There  have  been  many  analogous  cases  in  the  Federal 
courts  where  the  right  to  the  privilege  has  been  upheld. 
In  Bridges  v.  Sheldon,  supra,  the  action  was  pending  in 
the  United  States  circuit  for  Vermont.  A  reference  had 
been  ordered  to  a  master  to  take  and  state  an  account. 
The  master,  on  motion  of  the  plaintiff,  had  made  an  order 
for  the  taking  of  a  deposition  before  a  commissioner  in 
the  State  of  Iowa.  The  defendant,  while  attending 
before  the  commissioner  in  Iowa,  was  served  with  process 
in  a  suit  brought  by  the  plaintiff  for  the  same  cause  of 


ABBOTT'S    NEW    CASES.  65 

Parker  v,  Marco. 

action  as  in  the  Federal  court.  Judge  WHEELER,  in  very- 
strong  terms,  condemned  the  procedure,  and  held  that  the 
defendant  was  absolutely  privileged  from  service,  and  that 
the  conduct  of  the  plaintiff  in  causing  such  service  to  be 
made  was  a  contempt  of  court,  and  could  be  punished  as 
such-  It  seems  that  in  such  a  case  the  party  has  a  two- 
fold remedy.  He  may  move  in  the  court  whose  privilege 
has  been  violated  to  punish  the  party  in  that  court  wha 
has  been  guilty  of  such  violation,  or  he  may  move  in  the- 
court  out  of  which  the  process  has  been  improperly  issued, 
to  vacate  it,  and  the  motion  will  be  granted.* 

♦  See  for  the  practice,  Brett  v.  Brown,  13  Abb.  Pr.  N,  S.  295. 

The  provisions  of  our  Code  of  Civil  Procedure  respecting  this 
privilege  are  so  framed  as  to  refer  only  to  persons  subpoenaed  or 
ordered  to  attend  for  the  purpose  of  being  examined,  in  a  case 
where  his  attendance  may  lawfully  be  enforced  by  attachment  or 
by  commitment. 

By  section  865  this  applies  to  the  case  of  a  person  who,  "  by. 
the  terms  of  a  judgment,"  is  ordered  to  attend. 

These  provisions  would  be  enforced  not  only  by  the  court 
whose  privilege  is  invaded,  and  by  the  court  whose  process  is  used! 
to  invade  the  privilege,  but  a  discharge  may  be  ordered  by  a  justice: 
of  the  supreme  court  in  any  part  of  the  State,  or  by  a  county 
judge  or  superior  city  court  judge  within  his  district  (§862) ;  the 
the  arrest  is  void  ;  is  a  contempt ;  and  the  party  whose  witness  was 
thus  interfered  with  may  recover  damages  of  the  party  causing  the 
arrest  or  of  the  officer  making  it ;  and  the  witness  may  recover 
treble  damages  (§  863)  unless  the  witness  on  request  of  the  party  or 
sheriff  fails  to  make  affidavit  to  the  facts  showing  his  privilege. 

In  the  case  of  Wright  z/.  Bknnett  (N.  Y.  Court  of  Appeals,  1889,) 
not  reported]  it  was  held :  (i)  That  where  effort  to  avoid  service  was 
hown,  the  throwing  of  the  process  into  the  hall  by  the  process-server 
on  being  refused  admission,  the  process  falling  near  the  feet  of  the 
defendant  and  his  attention  being  called  to  it,  might  be  held  suffice 
ient  personal  service. 

(2)  That  treating  an  attempted  personal  service  as  ineffectual  for 
the  purpose  of  applying  for  an  order  for  substituted  service,  is  not 
a  conclusive  election,  but  the  plaintiff  may,  notwithstanding^  still 
claim  that  the  personal  service  was  effectual. 

Appeal  by  defendant  from  an  order  of  the  General  Term  of  tho 
Vol,  XXIX.-5 
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In  Plimpton  v.  Winslow  {supra),  the  suit  was  pending 
in  the  United  States  circuit  for  Massachusetts.  By  agree- 
ment of  counsel  testimony  was   taken  before  a   special 

Supreme  Court,  Second  Department,  affirming  an  order  of  the 
Special  Term  denying  defendant's  motion  to  set  aside  the  service  of 
a  summons,  and  the  judgment  founded  thereon  ;  and  also  from  the 
judgment  of  said  General  Term  affirming  such  judgment. 

Action  for  libel  brought  by  Russell  Wright  against  James  Gordon 
Bennett.  Defendant  moved  to  set  aside  a  judgment  by  default 
entered  against  him  in  such  action,  founded  upon  an  alleged  per- 
sonal service  of  the  summons,  and  for  other  relief  upon  the  follow- 
ing grounds:  (i)  that  there  was  no  sufficient  proof  of  personal 
.service  of  summons  and  complaint ;  (2)  that  an  order  had  been  made 
for  the  service  of  the  summons  by  publication,  and  it  had  been  so 
served,  and  the  order  of  publication  had  never  been  revoked  and 
that  pending  said  order,  and  upon  the  same  state  of  facts,  plainiif! 
could  not  claim  there  had  been  a  personal  service  ;  (3)  that  if  there 
had  been  a  personal  service,  it  was  waived  by  subsequently  obtain- 
ing an  order  for  service  by  publication  ;  (4)  that  after  making  a  ser- 
vice by  publication,  plaintiff  could  not.  without  notice  to  defendant, 
claim  that  there  had  been  a  previous  personal  service,  and  proceed 
in  such  service  as  if  no  order  for  publication  had  previously  been 
.  made;  (5)  that  the  court  had  been  misled  by  the  withholding  from 
it  the  fact  that  an  order  of  publication  had  previously  been  granted 
and  was  still  in  force. 

The  affidavit  of  the  person  who  made  the  alleged  personal  ser- 
vice of  the  summons  stated  the  service  to  have  been  made  as  fol- 
lows :  "  I  went  to  the  address  (The  New  York  Yacht  Club  Rooms), 
and  inquired  for  said  defendant  of  a  servant  in  the  hallway,  and 
while  speaking  with  said  servant  the  said  defendant  came  out  of  an 
adjoining  room  into  said  hallway.  I  immediately  started  towards 
said  defendant,  but  was  prevented  from  reaching  him  by  the  said 
servant,  who  placed  himself  in  front  of  me  and  held  me  back.  I 
•called  to  the  said  defendant,  who  was  in  the  act  of  returning  to  said 
room,  stating  that  I  had  a  summons  to  serxx  on  him,  at  the  same 
time  making  an  effort  to  free  myself  from  the  said  servant.  Seeing 
I  could  not  do  this  in  time  to  intercept  said  defendant,  I  threw  the 
papers  (/'.  e.,  the  summons  and  said  copy  of  said  complaint)  at  said 
defendant,  at  the  same  time  telling  him  that  I  served  him  with  said 
papers.  The  papers  did  not  actually  touch  defendant's  person,  but 
they  fell  within  a  few  feet  of  him.   I  left  said  papers  lying  where  I  had 
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examiner  in  New  York  city,  and  while  defendant  was 
attending  before  the  examiner  he  was  sued  by  the  plaint- 
iflF  in  the   United  States  circuit    for  New  York.     Judge 

thrown  them.  When  I  called  to  said  defendant,  he  stopped  for  a 
moment  and  said,  *  I  can't  attend  to  those  matters  here  ;  call  at  my 
office,  to-morrow,  and  I  will  see  you,*  or  words  to  that  effect.  I  know 
the  person  served  as  aforesaid,  to  be  the  person  served  as  afore- 
said," etc. 

In  support  of  such  service  of  the  summons,  there  were  also  fur- 
ther affidavits  showing  that  prior  attempts  had  been  made  to  serve 
defendant,  but  that  he  had  avoided  service,  and  had  subsequently 
departed  from  the  State  with  an  intent  to  avoid  service. 

Upon  the  motion  to  set  aside  such  service,  the  defendant  sub- 
stantially admitted  the  facts  as  the  service  as  above  stated,  and 
showed  that  on  the  same  state  of  facts  plaintiff  had  procured  an 
order  of  publication  and  had  served  the  summons  pursuant  to  it. 
It  also  appeared  that  by  the  rules  of  the  New  York  Yacht  Club,  that 
the  club  house  was  accessible  only  to  persons  introduced  by  mem- 
bers or  servants  of  the  club,  and  that  other  persons  were  not 
admitted. 

The  Special  Term,  in  denying  defendant's  motion,  rendered  the 
following  opinion  : 

CULLEN,  J. — I  think  a  valid  service  of  the  summons  and  com- 
plaint was  effected  on  the  defendant.  The  court  should  protect 
the  citizen  from  violence  or  other  misconduct  on  the  part  of  the 
process-server,  but  the  plaintiff  had  the  right  to  institute  his  action 
against  the  defendant,  and  the  latter's  persistent  efforts  to  avoid 
service  of  the  summons  as  shown  by  the  affidavits,  and  practically 
conceded  by  his  counsel,  justified  efforts  on  the  part  of  the  process- 
server  that  might  be  otherwise  improper,  and  require  the  court  to 
avoid  the  service. 

Motion  to  set  aside  judgment  denied  with  ten  dollars  costs, 
with  leave  to  defendant  to  apply  to  open  the  default. 

Ai  the  General  Term,  the  order  of  the  Special  Term  was  affirmed, 
DvKMAN  and  Pratt,  JJ.,  concurring  therein,  without  opinion. 

Barnard,  P.  J.  (dissenting) — The  papers  show  that  the  defend- 
ant was  at  a  private  club  house  in  New  York.  The  process-server 
applied  for  admittance  and  was  refused.  He  attempted  to  go  in 
notwithstanding  the  refusal,  and  was  prevented.  The  admittance 
would  have  been  against  the  rules  of  the  club.  While  this  conten- 
tion was  going  on,  the  defendant  appeared  at  a  door  at  the  end  of 
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Blatchford  set  aside  the  service  saying :  "  It  is  very 
clear  that  the  motion  must  be  granted.  The  defendant 
attended  as  a  party  before  the  examiner.     The  regularity 

the  hall  and  inquired  what  the  trouble  was  about,  and  was  informed 
that  the  person  who  wanted  to  get  in  wished  to  see  him.  The  de- 
fendant replied  that  he  could  see  no  one  then,  but  would  be  at  his 
office  the  next  day.  The  process-server  then  threw  a  paper  at  the 
defendant,  which  fell  within  a  few  feet  of  him.  The  attendant  at 
the  door  showed  him  out  and  threw  the  paper  after  him  into  the 
street. 

This  was  not  a  good  personal  service,  and  the  cases  which  are 
cited  to  the  effect  that  a  service  need  not  be  personal,  in  reality, 
but  only  be  such  that  the  party  be  apprised  of  the  action,  such  as 
Hillcr  V,  Burlington  &  Missouri  R.  R.  Co.  (70  N,  V.  223),  and  the 
cases  cited  in  the  opinion.  The  cases  are  all  based  upon  a  service 
other  than  personal,  but  which  were  by  law,  equivalent  to  a  personal 
service.  The  person  who  served  the  process  was  a  trespasser  in 
attempting  to  enter  the  house  after  being  forbidden.  The  defend- 
ant was  guilty  of  no  wrong  in  declining  to  receive  him  there.  The 
attendant  at  the  door  only  did  his  duty  in  preventing  an  unauthor- 
ized entry  in  his  house,  and  throwing  a  summons  within  a  few  feet 
of  the  defendant  was  not  a  sufficient  ser\'ice. 

Neither  party  considered  the  service  personal.  The  process- 
server  attended  the  next  day  at  the  defendant's  office  to  ser\'e  him, 
and  the  defendant  did  not  keep  his  promise  to  be  there.  In  April, 
1885,  the  summons  was  placed  in  the  hands  of  an  officer  for  ser^'ice, 
and  subsequently,  on  November  23.  1885,  the  plaintiff  obtained  an 
order  for  substituted  service,  which  was  made,  and  the  papers  on 
this  service  were  placed  in  an  attorney's  hands.  In  May,  1886,  the 
plaintiff  obtained  an  order  to  assess  his  damages  as  upon  a  personal 
service  of  summons,  and  a  default  of  answer.  The  action  of  the 
plaintiff  in  obtaining  an  order  for  substituted  service  was  entirely  at 
variance  with  the  fact  of  personal  service,  and  the  defendant 
properly  relied  on  the  fact. 

The  order  should  be  reversed,  and  motion  to  set  aside  service 
granted  without  costs  to  either  party-on  appeal. 

Defendant  appealed  to  this  court. 

Joseph  H.  Choate  and  Theron  G,  Strong  {John  Townshend,  attor- 
ney) for  appellant, — I.  No  valid  personal  service  was  made,  because 
in  attempting  to  make  it  the  process-server  committed  a  trespass, 
first,   in  invading  a  private  house,  and  second  in  assaulting  the 
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of  the  examination  was  recognized  by  the  attendance  of 
the  plaintifif.  The  defendant  had  a  right  to  attend  upon 
it  in  person,  whether  he  was  to  be  himself  examined  as  a 

•defendant  (citing  Cercle  Francais  de  I'Harmonie  v.  French,  44  Hun, 
123;  Mason  v.  Libby,  i  ^4^^.  iV.  C.354;  s.  C,  51  How.  Pr.  436; 
People  V.Hubbard,  24  Wend.  369;  Curtis  v.  Hubbard,  4  Hill, 
437  ;  Crocker  on  Sheriff's,  §  350 ;  Davison  v.  Baker,  24  How.  Pr.  39). 

II,  The  facts  failed  to  show  a  valid  personal  service  (citing  Van 
Rensselaer  v.  Palmetier,  2  How.  Pr.  24 ;  Van  Rensselaer  v.  Petrie, 
Id.  94;  Davison  v.  Baker,  24  Id.  39;  Robbins  v.  Clemmons,  4  Ohio 
St.  285  ;  People  v.  The  Judge,  etc.,  38  Mich.  310;  Craig z/.  Gisborne, 
13  Gray,  270;  Fitzgerald  v.  Salentine,  10  Met.  436;  Hiller  v.  Bur- 
lington &  Missouri  R.  R.  Co.,  70  TV.  Y.  223). 

III.  The  order  of  publication  vi^as  granted  a  year  after  the 
alleged  personal  service  was  made,  and  is  based  on  affidavits  which 
stated  and  recited  the  fact  that  personal  service  on  the  defendant 
had  not  been  made  and  could  not  be  made.  The  order  was  an 
adjudication  to  the  effect  that  personal  service  had  not  been  and 
could  not  be  made,  and  estopped  the  plaintiff  from  afterwards  claim- 
ing that  there  had  been  personal  service  (citing  Kennedy  v.  N.  Y. 
Life  Ins.  etc.  Co.,  32  Hun,  35  ;  Chase  v,  Lawson,  36  Id.  221  ;  Smith 
V.  Mahon,  27  Id.  40;  Wortman  v.  Wortman,  17  Abb.  Pr.  66 ;  Peck 
V.  Cook,  41  Barb.  549;  Rawdon  v.  Corbin,  3  How.  Pr.  416 ;  Niles  v. 
Vanderzee,  14  Id.  547). 

Chauncey  Shaffer  and  A.  N.  IVeller  {Robert  Seabury,  attorney) 
for  respondent. — I.  As  a  general  rule  any  service  will  be  sufficient 
which  renders  it  reasonably  probable  that  the  party  proceeded 
against  will  be  apprised  of  the  action,  and  have  an  opportunity  to 
defend  (citing  Hiller  v.  Burlington  &  Missouri  R.  R.  Co.,  70  iV.  }'. 
223;  Pope  V.  Terre  Haute  Car  Co.,  87  Id.  137  ;  Gibbs  v.  Queen 
Ins.  Co.,  63  Id.  1 14;  Southwell  v.  Marryatt,  i  Abb.  Pr.  218  ;  Hilton 
V.  Thurston,  Id.  318  ;  Putnam  County  Chemical  Works  v.  Jochen, 
Daily  Reg.  Feb.  18,  1886;  Downes  v.  Witherington,  2  Taur.f.  243; 
Bulkley  v.  Bulkley,  6  Abb.  Pr.  307  ;  Borden  v.  Borden,  63  Wis.  374 ; 
Norton  v.  Mead,  4  Sawyer,  618  ;  Slaight  v.  Robin,  13  N.  J.  Law, 
340;  HagersT/.  Dan  forth,  20  Barb.  16;  Lagraves  Case,  14  Abb,  Pr. 
{N.  S.)  333. 

II.  The  service  by  publication  did  not  invalidate  the  prior  ser- 
vice (citing  Dresser  v.  Wood,  1 5  Kan.  344). 

The  Court  of  Appeals  affirmed  the  order  of  the  General  Term 
which  affirmed  the  order  of  the  Special  Term,  denying  the  motion 
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witness  before  Mr.  Thompson  or  not,  and  he  had  a  right 
to  be  protected,  while  attending  upon  it,  from  the  service 
of  the  papers  which  were  served  in  this  suit.  He  attended 
in  good  faith.  The  privilege  violated  was  a  privilege  of 
the  Massachusetts  court,  and  one  to  be  liberally  con- 
strued for  the  due  administration  of  justice." 

In  Larned  v.  Griffin  {supra),  the  defendant  was  in 
Massachusetts  attending  upon  the  taking  of  a  deposition 
under  a  commission  issued  out  of  the  superior  court  of 
Cook  county,  Illinois,  and  was  arrested  upon  civil  process 
in  an  action  brought  in  a  State  court  of  Massachusetts,, 
which  was  afterwards  removed  into  the  United  States 
circuit  court.  Judge  COLT  sustained  a  plea  in  abatement 
on  the  ground  that  the  defendant  was  exempt  from  pro- 
cess. In  Hollender  v.  Hall  {supra),  the  witness  was  attend- 
ing, pursuant  to  a  stipulation,  before  a  notary  public,  to 
have  his  deposition  taken  in  an  action  pending  in  the 
United  States  district  court  for  the  southern  district  of 
New  York,  and  the  Special  Term  set  aside  the  service  of 
process  upon  him,  and  its  decision  was  affirmed  by  the 
General  Term  of  the  First  Department.  A  distinction  is 
sought  to  be  made  between  that  case  and  the  one  at  bar, 
because  there  the  court  in  which  the  action  was  pending 
existed  within  the  limits  of  this  State,  while  here  it  is  a 
court  sitting  in  another  State.  There  does  not  appear  to 
be  any  sound  principle  upon  which  such  discrimination 
can  rest.  A  federal  court  exercising  its  jurisdiction  in 
another  State  has  the  same  privileges  and  can  afiford  to  its 
suitors  the  same  immunities  as  a  like  court  sitting  in  this 
State,  Both  exist  by  virtue  of  the  federal  constitution 
and  laws,  which  are  supreme  everywhere,  and  when  taking 
testimony  out  of  court  in  this  State  both  are  proceeding 
under  the  same  act  of  congress.     A  party  who  is  brought 

to  set  aside  the  service  of  the  summons  without  opinion.  [Mem.^ 
reported  in  1 15  A^.  K  645.] 

All  the  judges   concurred,  except    Andrews,  Danforth  and 
Gray,  J  J.,  who  dissented. 
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here  in  such  a  proceeding  is,  we  think,  entitled  to  the 
same  protection  without  regard  to  the  local  jurisdiction 
of  the  court  in  which  the  action  is  pending. 

It  may  be  assumed  that  the  plaintiff  acted  in  entire 
good  faith,  and  that  his  procedure  was  not  a  device  to 
secure  the  presence  of  the  defendant  within  the  territorial 
jurisdiction  of  the  courts  of  this  State.  In  the  view  we 
take  of  the  privileges  of  the  defendant,  the  plaintifTs 
motive  is  of  no  importance. 

The  order  of  the  General  Term  must  be  reversed,  and 
the  order  of  the  Special  Term  affirmed,  with  costs. 

All  the  judges  concurred,  except  Gray,  J.,  dissenting 


ISEAR  V.    BURSTEIN. 
N.  V.  Superior  Court  ;  Special  Tervi^    May^  1893. 

1.  Stipulations  ;■  evidence,]    In  consequence  of  a  conflict  between 

surveyors  called  as  witnesses  by  the  respective  parties  to  an 
action  involving  a  disputed  boundary,  the  parties  stipulated 
before  trial  to  allow  the  court  to  appoint  some  competent  dis- 
interested surveyor  to  examine  the  premises,  and  that  his  report 
should  be  conclusive  as  to  the  disputed  boundary.  The  court 
acted  upon  the  stipulation  and  appointed  a  surveyor. — Heid, 
that  in  deciding  the  case,  the  court  would  regard  the  report  off 
the  surveyor  appointed  by  it,  as  conclusive.* 

2.  Damages.]     The  measure  of  damages  in  an  action  for  the  en- 

croachment of  a  wall  upon  adjoining  premises,  is  the  amount 
by  which  the  selling  price  of  the  premises  trespassed  upon  is 
reduced  by  the  wrongful  act. 

3.  Evidence,]     In  an  action  to  compel  the  removal  of  a  wall  en- 

croaching on  plaintiff's  premises,  or  to  pay  the  damages 
occasioned  thereby, — Held,  that  the  court  in  assessing  the  dam- 
ages was  not  bound  by  the  testimony  of  experts  as  to  the  extent 
of  the  depreciation  in  the  value  of  the  plaintiff's  land  occasioned 
by  the  wall,  but  might  use  its  own  judgment  and  experience  in 
determining  the  matter. 

*  See  note  at  the  end  of  this  case. 
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Trial  by  court  without  a  jury. 

Action  by  Rebecca  Isear  against  Maurice  J.  Burstein 
to  compel  the  removal  of  a  wall  encroaching  on  plaintiff*s 
premises,  or  to  recover  damages  therefor. 

5.  Sultan  and  D.  Leventritt,  for  plaintiff. 

M,  S.  &  I,  S,  Isaacs  and  A.  L  Sanger ^  for  defendant. 

McAdam,  J.— The  main  question  involved  is  whether 
the  wall  of  the  defendant's  house,  No.  182  Henry  Street, 
encroaches  upon  the  plaintiff's  lot  adjoining,  known  as 
No.  184  in  the  same  street.  The  defendant  denied  that 
his  wall  overlapped  as  charged,  and  alleged  that  on  the 
contrary  the  plaintiffs  wall  trespassed  upon  his  premises. 
The  parties  were  evidently  sincere,  for  they  had  surveys 
made  by  city  surveyors  sustaining  the  contention  urged 
by  each.  In  consequence  of  this  conflict  the  parties 
wisely  agreed  when  the  case  was  called,  that  the  court 
take  the  deeds  and  the  different  surveys  and  appoint  some 
competent  disinterested  surveyor  to  survey  the  property, 
and  stipulated  that  the  survey  made  by  such  indifferent 
surveyor  be  accepted  as  conclusive  on  th.e  question  in 
dispute.  The  court  acted  upon  the  stipulation  and 
named  Jacob  Rudolphy,  Esq.,  who  after  a  careful  survey 
and  examination  reported  that  the  defendant's  wall,  on 
the  rear  extension  of  his  house,  encroached  upon  the 
plaintiff's  lot,  from  2 J  to  2 J  inches  for  a  distance  of  about 
fourteen  feet.  This  was  by  the  stipulation  made  con- 
clusive on  the  disputed  fact,  leaving  the  court  charged 
with  the  simple  duty  of  determining  the  measure  of 
damages,  which  in  an  action  against  a  wrong-doer  for 
encroaching  on  a  neighbor's  wall  is  the  amount  by  which 
the  selling  price  of  the  premises  trespassed  upon  is  reduced 
by  the  wrongful  act  {Wood's  Mayne  on  Damages,  %  569; 
Sedgwick  on  Damages,  7th  ed.,  267,  268).  The  experts 
called  varied  in  their  estimate  as  to  the  extent  of  the 
depreciation,  placing  it  from   $250  up  to   $500.     While 
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this  evidence  is  valuable  as  an  aid  in  determining  the 
depreciation,  it  is  not  conclusive  on  the  court,  which  may 
notwithstanding  use  its  own  judgment  and  experience  in 
regard  to  the  matter  (Reeves  v.  Hyde,  14  State  Rep.  689 ; 
Muller  V.  Ryan,  19  Id,  109 ;  Head  v.  Hargrave,  105  U. 
S.  45)- 

Upon  the  entire  case  the  damages  are  assessed  at 
$375)  and  the  plaintiff  is  awarded  a  decree  in  the  alter- 
native, requiring  the  defendant  to  remove  the  incumbrance 
complained  of  within  thirty  days,  or  in  default  thereof, 
that  he  pay  the  plaintiff  $375  as  damages  for  the  injury 
aforesaid. 

Judgment  accordingly  with  costs. 

Note  on  Surveys  as  Evidence. 

The  practice  adopted  in  this  case  seems  a  good  illustration  of 
the  value  of  expert  evidence  when  taken  judicially,  and  not  in  the 
way  of  partisan  opinion.  See  also  5  Columbia  Law  Times,  181  : 
"•  The  Physician  on  the  Witness  Stand." 

The  following  notes  of  cases  will  indicate  the  statutory  sanction 
already  given  in  some  other  States  to  the  use  of  such  surveys,  as 
well  as  the  rules  in  force  in  New  York. 

1.  Surveyor's  oath  to  standards.']  N.Y.  L.  i85i,c.  134,  §  33,  pro- 
vides that  •*  No  surveyor  shall  give  evidence  in  any  cause  depend- 
ing in  any  of  the  courts  of  the  State,  or  before  arbitrators,  respect- 
ing the  surveyor  measurements  of  lands  which  he  may  have  made, 
unless  such  surveyor  shall  make  oath,  if  required,  that  the  chain  or 
measure  used  by  him  was  conformable  to  the  standards  which  were 
the  standards  of  the  State,  at  the  time  such  survey  was  made."  See, 
also,  amendment  of  1893. 

2.  — of  surface  measuren\ent,\  McManus  ?/.  Gavin,  TJ  N,  }'.  36. 
The  provision  of  L.  185 1,  c.  134,  §  33, — prohibiting  a  surveyor  from 
testifying  "  respecting  the  surveyor  measurement  of  lands  made 
by  him,  unless  he  shall  make  oath,  if  required,  that  the  chain  or 
measure  used  by  him  conformed  to  the  State  standards," — applies 
only  to  surface  surveys  and  measurements,  and  not  as  to  measure- 
ments as  to  the  quantity  of  material  taken  from  an  excavation. 

3.  Survey  of  land  in  adversary  s  possession  to  obtain  e7>idence.  ] 
Code  Civ.  Pro.  §  1682,  provides  that  "  if  the  court,  in  which  an 
action  relating  to  real  property  is  pending,  is  satisfied  that  a  sur- 
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vey  of  any  of  the  property  in  the  possession  of  either  party,  or 
of  a  boundary  line  between  the  parties,  or  between  the  property  of 
either  of  them,  and  of  another  person,  is  necessary  or  expedient 
to  enable  either  party  to  prepare  a  pleading  or  prepare  for  trial,  or 
for  any  other  proceeding  in  the  action,  it  may,  upon  the  applica- 
tion of  either  party  upon  notice  to  the  party  in  possession,  make 
an  order  granting  to  the  applicant  leave  to  enter  upon  that  party's 
property,  to  make  such  survey." 

4.  Statute  giving  survey  does  not  impair  trial  by  jury ^  Gates  v. 
Brooks,  59  Iowa,  510.  Chapter  8  of  Laws  of  1874,  of  Iowa, — pro- 
viding in  substance  that  a  landowner  may  apply  by  petition,  upon 
notice  to  an  adjoining  owner,  to  the  district  court  for  the  appoint- 
ment of  a  commission  of  one  or  more  surveyors  to  survey  and  take 
evidence  as  to  a  disputed  boundary,  and  that  the  court  shall  hear 
objections  to  the  report  of  the  surveyor,  approve  or  reject  it,  and 
enter  judgment  accordingly—  is  not  in  conflict  with  art.  i,  §  9,  of 
the  Iowa  constitution,  providing  that  a  trial  by  jury  shall  remain 
inviolate,  and  that  no  person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law. 

The  court  say :  "  There  is  no  question  of  title  between  the  parties 
in  any  proper  sense.  A  controversy  arises  only  when  the  parties 
attempt  to  apply  their  respective  deeds  to  the  face  of  the  earth. 
The  question  is  one  of  location.  All  the  claim  which  defendants  make 
to  the  land  in  controversy,  so  far  as  this  proceeding  is  concerned, 
is  conditional.  They  claim  the  land  in  controversy,  if  it  is  within 
Section  15."  [the  description  in  defendant's  deed.] 

5.  P.,  Coombs  V.  Quinn,  66  Iowa,  469 ;  Caldwell  v.  Nash,  68  Id, 
658. 

Cuthbertson  v.  Locke,  70  Iowa,  49.  The  statute  of  limitations- 
has  no  application  to  proceedings  for  the  permanent  surx-eyjof 
lands  under  L.  1874,  ch.  8,  because  the  effect  of  such  proceedings  is 
simply  to  establish  lines  and  corners,  and  not  to  disturb  titles  or 
rights  of  possession. 

Yocum  v.  Haskins  (Iowa,  1892),  46  Northwest  Rep.  1065. 
Under  such  statute  the  court  cannot  enter  a  judgment,  the  reverse 
of  that  called  by  the  surveyor's  report,  without  setting  it  aside  or 
referring  it  to  another  commissioner,  unless  there  is  evidence  to- 
support  such  judgment. 

4.  Duty  of  surveyor  under  statute, \  Schunior  v,  Russell,  83  Tex, 
83  ;  s.  C,  18  Southwest  Rep,  484.  A  surveyor  appointed  under  Texas 
R.  S.  art.  4800, — providing  that "  the  presiding  judge  of  the  court  may 
either  in  term  time  or  vacation,  at  his  own  discretion,  or  on  motion 
to  either  party  to  the  action,  appoint  a  surveyor,  who  shall  survey- 
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the  premises  in  controversy  pursuant  to  an  order  of  the  court  and 
report  his  action  under  oath  to  such  court ;  and  if  said  report  be 
not  rejected  for  good  cause  shown,  the  same  shall  be  admitted  as 
evidence  upon  the  trial, — is  not  empowered  to  determine  any  ques- 
tion of  fact,  or  to  gather  up  and  report  evidence  for  the  guidance 
of  the  court  or  jury ;  his  duty  is  to  go  upon  the  land  he  is  to  survey 
with  a  copy  of  the  field  notes  by  which  he  is  to  be  guided,  to  search 
for  and  survey  its  lines  and  corners,  and  to  report  such  natural  and 
artificial  objects  as  indicate  the  true  location  of  the  lines  he  may 
have  found  upon  the  ground,  and  the  correct  distance  of  such. 
When  no  objects  can  be  found,  then  he  should  so  report." 

S.  P.,  Westbrook  V.  Guderian  (Tex.  1893),  22  Southwest  Rep,  59, 
[Code  Civ.  Pro.  }  3299,  provides  for  a  per  diem  fee  for  surveyors 
in  partition  and  dower,  for  time  "  actually  and  necessarily  occupied 
in  surveying,  laymg  out,  marking  or  mapping  land."  While  com- 
missioners in  partition  who  have  to  prepare  a  report,  are  allowed 
"  for  each  day's  actual  and  necessary  service."] 

5.  Identity  of  the  land,]  Henry  v.  Whitaker,  82  Texas,  5.  When 
the  identity  of  land  conveyed  by  a  deed  is  in  controversy,  it  is  com- 
petent for  a  party  to  procure  a  surveyor  to  make  a  survey  of  the 
premises  and  to  have  him  testify  as  to  the  results  of  such  survey 
upon  the  trial ;  such  a  question  is  a  question  of  fact  which  may- 
be testified  to  by  any  competent  witness. 

6.  Locating  the  land.]  Kelso  v,  Steiger  (Md.  1892),  ^^  Atlantic 
Rep.  18.  In  ejectment,  held,  that  the  construction  of  a  deed  with 
reference  to  a  proper  location  of  the  land  described  therein,  or  what 
was  the  proper  location  called  for  by  a  particular  deed  in  reference 
to  other  deeds  in  the  case,  was  a  question  of  law  for  the  court;  and 
that  it  was  not  competent  for  a  surveyor  to  give  an  opinion  con- 
cerning such  questions. 

7.  Locating  the  starting  point.]  Burt  v,  Busch,  82  Mich,  506. 
The  question  of  the  location  of  a  starting  point  for  a  surveyor  is 
one  of  fact  for  the  jury,  and  not  of  theory  to  be  determined  finally 
upon  the  opinions  of  surveyors  or  experts.  So  held,  where  a  sur- 
veyor after  he  had  testified  that  he  could  not  and  did  not  find  the 
original  quarter-post  when  making  a  survey,  was  asked  whether  in 
his  judgment  the  quarter-post  had  or  had  never  been  located  under 
the  original  survey. 

8.  O'Brien  v,  Cavanaugh,  61  Mtch,  368.  Action  for  trespass. 
A  surveyor  has  no  more  right  than  anyone  else  to  decide  upon 
starting  points  and  other  elements  of  location  ;  where  there  is  noth- 
ing to  show  that  a  survey  is  correct  in  any  of  its  governing  features* 
it  is  inadmissible  in  evidence. 
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9.  Tognazzini  v.  Morganti  (Cal.  1889).  23  Pacific  Rep,  138.  It  is 
for  the  court  to  determine  what  the  calls  of  a  patent  are.  A  wit- 
ness may  testify  as  to  their  existence  and  condition  on  the  ground, 
but  it  is  error  to  admit  his  opinions  and  conjectures  as  to  their 
location. 

10.  Opinion  of  surveyor  as  to  proper  location  of  a  grant  on  con- 
veyance inadmissible. 

See  Schultzt/.  Lindell,  30  Mo,  3x0. 

11.  What  was  a  monument.]  Davis  v.  Mason,  4  Pick.  156.  A 
surveyor  may  testify  as  to  whether  in  his  opinion  certain  piles  of 
stones  and  marks  on  trees  are  monuments  of  boundaries^ 

12.  Actual  occupancy.]  Van  Rensselaer  v.  Vickery,  3  Lam.  57. 
In  ejectment  the  testimony  of  plaintiff's  witness,  who  has  examined 
surveys  and  maps  of  the  premises,  and  plotted  them  out  in  accord- 
ance therewith,  and  followed  out  upon  the  premises  with  the  naked 
eye  the  different  lines  as  given  in  the  description,  and  found  the 
bounds  of  defendant's  occupation,  is  admissible  upon  the  question 
whether  defendant  occupies  the  premises  so  described. 

13.  Testimony  to  incongruity  of  descriptions.]  Ratcliffe  v.  Car\', 
4  Abb.  Ct.  App.  Dec.  4.  In  an  action  for  tresi>ass,  held,  that  it  was 
competent  to  prove  by  a  surveyor;  that  the  courses  and  distances  in 
a  deed  were  incongruous  and  that  all  the  lines  indicated  by  monu- 
ments differ  in  length  from  the  deed. 

14.  Testimony  to  line  •*  necessary  *' to  give  area  called  for.]  Pope 
V.  Hanmer,  74  N.  Y.  240.  In  an  action  of  trespass  where  the  question 
in  controversy  was  as  to  the  location  of  the  line  between  the  par- 
ties, held,  that  it  was  competent  to  prove  by  the  surveyor  that  the 
line  claimed  by  plaintiff  was  necessary  to  give  the  quantity  of  land 
called  for  by  his  deed. 

15.  Construction  of  papers.]  Ormsby  v.  Ihmsen,  34  Pa.  St.  462. 
In  ejectment,  a  surveyor  called  as  a  witness  was  asked  whether  in 
his  opinion  certain  lands  were  vacant  at  the  time  a  survey  was 
made,  where  the  answer  depended  on  the  construction  of  a  return 
of  a  survey  in  the  land  office.  Held,  that  opinions  of  a  surveyor  as 
to  the  construction  of  an  office  paper  were  inadmissible. 

S.  P.,  Cases  6-9,  above. 

16.  opinion  as  to  error  in  original  survey.]  Randal]  v.  Gill.  TJ 
Texas,  351.  A  surveyor  should  not  be  permitted  to  testify  that  in 
his  opinion  the  original  survey  in  litigation  wsis  made  by  running 
only  one  of  its  lines ;  the  jury  should  pass  upon  the  facts. 

17.  Weight  of  surveyor's  testimony^  Harrison  t/.  Rowley  (  Ky. 
1890),  14  Southwest  Rep.  359.  Where  the  testimony  as  to  the  loca- 
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tion  of  a  boundary  line  is  very  conflicting,  it  is  proper  for  the  court 
to  determine  the  boundary  according  to  the  evidence  of  a  surveyor 
who  has  made  an  actual  survey  of  the  premises.  So  held,  in  a  suit 
to  establish  a  boundary  line  that  had  been  confused  by  defendant's 
acts. 

1 8.  Effect  of  report, — does  not  determine  title.  ]  Russell  v.  Senior, 
ii8  Ind.  520.  A  survey  under  Ind.  R.  S.  §§  5950-5955. — authorizing 
the  county  surveyor  or  his  deputy  to  establish  and  re-locate  bound- 
aries, and  providing  that  such  survey  shall  \i^  prima  facie  evidence 
in  favor  of  the  corners  and  lines,  so  established, — only  establishes 
the  line  and  does  not  determine  the  title  to  the  real  estate ;  it  is 
proper  upon  appeal  from  such  survey  to  introduce  evidence  of  pos- 
session and  of  other  facts  to  aid  in  arriving  at  the  true  line  and 
boundary,  but  not  for  the  purpose  of  settling  title. 

19.  Oral  evidence  not  a  substitute  for  official  report.  \  Arneson  v. 
Spawn  (S.  D.  1891),  49  Northwest  Rep,  1066.  The  survey  of  a  county 
surveyor,  which,  under  section  689,  etseq,  of  S.D.  Comp.  Laws,  carries 
the  presumption  of  correctness,  is  the  survey  made,  authenticated 
and  recorded  as  therein  provided ;  oral  evidence  of  the  acts  of  such 
surveyor  does  not  take  the  place  of  his  ofl&cial  report,  nor  support' 
the  same  presumption. 

20.  Testimony  in  support  of  it.]  Gunn  v.  Harris,  88  Ga.  439. 
Where  the  location  of  the  dividing  line  between  the  parties  litigant 
is  relevant  to  the  matter  in  controversy,  the  testimony  of  the  county 
surveyor  that  he  ran  the  line  pending  the  suit,  that  defendant  was 
present  when  this  was  done,  and  that  a  certain  map  of  the  survey 
is  correct,  is  admissible  evidence  for  the  plaintiff,  notwithstanding 
the  survey c  r  also  testifies  that  his  work  was  done  in  the  course  of 
processioning  the  land  in  accordance  with  the  statute  on  that  sub- 
ject ((7«.  Code,i  2384). 

21.  Mechanic's  lien.]  Rail  v.  McCrary,  45  Mo.  App.  365.  In  an 
action  to  enforce  a  mechanic's  lien  between  the  landowner  and 
lienor,  where  there  is  a  controversy  as  to  the  description  of  the  land, 
the  court  will  appoint  a  commissioner,  upon  the  application  of  the 
latter,  to  make  a  survey  of  the  land  sought  to  be  charged,  establish 
the  boundaries  and  report  such  survey  to  the  court ;  and  such  report 
will  be  admissible  in  evidence  with  the  lien  paper,  and  the  two 
together  will  make  out  the  lienor's /r/>»a  fcuie  right  to  the  lien. 
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BUTLER   V,    MANHATTAN    RY.   CO. 
N,  Y,  Superior  Court y  General  Term;  Aprils  1893. 

1.  Witnesses :  physician^     Where  the  plaintiff,  as  a  witness  in  her 

own  behalf  in  an  action  for  personal  injuries,  testified  on  her 
direct  examination  only  as  to  her  physical  condition  at  the 
time  of  the  accident, — held,  that  she  had  not  waived  her  right 
to  object  to  the  defendant  calling  as  a  witness,  a  physician  who 
had  attended  her  for  an  ailment  several  months  prior  to  the 
accident,  by  having  testified  as  to  such  ailment  upon  cross- 
examination.* 

2.  The  same  ;  examination  of  ex  pert. \     The  testimony  of  a  medical 

expert,  in  an  action  for  personal  injuries,  as  to  the  anticipated 
results  of  the  injury,  is  competent,  where  there  is  evidence  to 
show  that  the  anticipated  results  are  reasonably  sure  to  follow. 
So  heldy  where  a  physician  was  permitted  to  answer  against 
objection,  an  inqui'ry  requesting  him  to  state,  if  he  could  do  so, 
the  probability  of  the  continuance  of  a  specified  ailment  of 
plaintiff,  of  which  there  was  evidence  to  show  that  it  had 
resulted  from  the  injury. 

3.  New  trial :    excessive    damages.]      In    an   action   for   personal 

injuries  causing  a  miscarriage  which  might  result  in  plaintiff 
being  an  invalid  during  the  entire  child-bearing  period, — held, 
that  a  verdict  of  $5000  was  not  excessive. 

Appeal  from  a  judgment  entered  upon  a  verdict  in 
favor  of  plaintiff,  and  also  from  an  order  denying  defend- 
ant's motion  for  a  new  trial. 

The  action  was  brought  by  Clara  J.  Butler,  against  the 
Manhattan  Railway  Company,  for  a  miscarriage  and  other 
personal  injuries  caused  by  the  slamming  of  an  iron  gate 
against  her,  when  she  was  about  to  enter  defendant's  train. 

At  the  trial,  the  plaintiff  was  called  as  a  witness  in  her 
own  behalf  and  testified  as  to  the  miscarriage  and  her 
healthy  condition   in  the  summer  of  1889,  at  the  time  of 

*  See  note  at  the  end  of  this  case. 
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the  accident.  Upon  her  cross-examination,  defendant 
brought  out  that  she  had  been  treated  at  the  Women's 
Hospital  in  May  and  June  of  1889,  and  at  that  time  under- 
went  an  operation  for  a  laceration  of  the  womb  that  had 
existed  for  several  years  and  had  prevented  her  from  hav- 
ing children.  Defendant  called  as  witnesses  the  physi- 
cians who  had  attended  plaintiff  to  show  her  condition  at 
the  time  she  was  at  the  hospital,  but  upon  plaintiff's  objec- 
tion their  testimony  was  excluded  as  privileged  under 
Code  Civ.  Pro.  §  834,  and  defendant  excepted. 

The  plaintiff  also  put  the  following  questions  on  direct 
examination  to  a  medical  expert  called  by  her:  "  Q. 
Doctor,  please  state,  if  you  can  do  so,  the  probability  of 
the  continuance  of  the  perimetritis  in  Mrs.  Butler?" 

Defendant's  counsel  objected  to  the  question  as  incom- 
petent, improper  and  upon  the  ground  that  no  proper 
foundation  had  been  laid  for  the  evidence  ;  and  as  specu- 
lative. 

**A.  The  probability  is  according  to  the  usual  course, 
that  its  duration  is  indefinite."  And  again  on  redirect 
^examination  : 

"  Q.  When  you  stated  that  the  perimentritis  with  which 
Mrs.  Butler  is  suffering  will  probably  continue  indefinitely, 
what  did  you  mean  by  that  ?" 

Defendant's  counsel  objected  to  the  question  as  incom- 
petent, speculative,  and  not  the  proper  subject  of  an 
opinion,  and  on  the  ground  that  the  witness  was  not  com- 
petent to  give  an  opinion.  The  court  overruled  the 
objection  and  defendant's  counsel  duly  excepted. 

**  A.  I  meant  that  the  perimentritis  was  chronic  and 

the  probability  was  that  it  would .     The  probability 

is  in  such  a  condition  of  things,  that  the  duration  of  the 
disease  would  continue  for  years,  or  possibly  during  the 
whole  of  the  child-bearing  period. 

"  Q.  Can  you  state  with  reasonable  certainty  how  long 
the  perimentritis  will  continue  ? 

"  A.  It  is  only  a  probable  thing/' 
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The  further  facts  are  fully  stated  in  the  opinion. 

Julien  T.  Davies  {Davies  &  Rapallo^  attorneys),  for 
appellant. — I.  It  was  error  to  exclude  the  evidence  of 
physicians  as  to  what  took  place  at  the  Women's  Hospital 
(citing  Treanor  v.  Manhattan  Ry.  Co.,  28  Abb.  N.  C.  47 ; 
Marx  V.  Manhattan  Ry.  Co.,  56  Hun,  575  ;  Hunt  z/.  Black- 
burn, 128  [/.  S.  464;  Edington  t/. -^tna  Ins.  Co.,  77  iV. 
Y.  564). 

II.  It  was  error  to  permit  plaintii!*s  medical  expert  to 
speculate  on  the  possible  continuance  of  plaintiff's  disease^ 
after  he  had  admitted  that  he  could  make  no  definite 
statement  as  to  its  probable  continuance ;  and  when  it 
appeared  that  his  inability  flowed  from  a  lack  of  acquaint- 
ance with  her  previous  history  (Citing  Griswold  v,  N.  Y. 
Central,  etc.  R.  R.  Co.,  115  ^.  K  61  ;  Strohm  v.  N.  Y., 
Lake  Erie  &  W.  R.  R.  Co.,  96  Id.  305  ;  Johnson  v.  Man- 
hattan Ry.  Co.,  52  Hun,  11 1  ;  Atkins  v.  Manhattan  Ry. 
Co.,  32  State  Rep.  214  ;  Miley  v,  Broadway  &  Seventh  Av. 
R.  R.  Co.,  26  Id.  107). 

III.  The  damages  were  so  excessive  as  to  show  prej- 
udice or  misapprehension  on  the  part  of  the  jury. 

Gilbert  Z>.  Lamb  {Lamb  &  Osborne,  attorneys),  for 
respondent. — I.  The  testimony  of  the  physicians  who  had 
attended  plaintiff  at  the  hospital  was  properly  excluded 
(citing  Record  v.  Village  of  Saratoga  Springs,  46  Hun^ 
448  ;  Hope  V,  Troy  &  L.  R.  R.  Co.,  40  Id.  441  ;  Reinhau 
V.  Dennin,  103  N.  Y.  573). 

II.  The  hypothetical  and  other  questions  put  plaintiff's 
medical  expert  were  proper  (citing  Filer  v.  N.  Y.  Central 
R.  R.  Co.,  49  N.  Y  42  ;  Brown  v.  N.  Y.  Central  R.  R.  Co., 
32  Id.  598;  Keane  v.  Village  of  Waterford,  130  Id.  188  ; 
Strohm  v.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.,  96  Id.  305  ; 
Turner  v.  City  of  Newburgh,  109  Id.  301). 

McAdam,  J. — The  action  is  to  recover  damages  for 
personal  injuries  to  the  plaintiff. 
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On  October  9,  1889,  the  plaintiff,  a  married  woman, 
purchased  a  ticket  for  herself  and  son  for  transit  on  de- 
fendant's road.  As  she  was  going  upon  the  rear  platforn^ 
of  the  car  to  enter  the  same,  an  iron  gate  was  forcibly 
swung  to  by  defendant's  brakeman,  striking  her  a  severe 
blow  on  the  right  side,  which  was  immediately  followed 
by  bearing  down  pains  and  ultimately  by  a  miscarriage. 
The  evidence  clearly  established  the  defendant's  liability 
for  the  wrong,  and  the  jury  awarded  the  plaintiff  a  verdict 
for  $5000,  which,  in  view  of  the  consequerfces  of  the  in- 
juries, is  not  in  our  judgment  excessive.  The  exceptions. 
taken  during  the  trial  have  been  strenuously  urged  as 
reasons  why  the  judgment  entered  on  the  verdict  should 
be  set  aside,  and  chief  among  these  is  the  objection  taken. 
to  the  ru^ng  of  the  court  excluding  the  evidence  of  Doc- 
tors Bird  and  Burridge,  who  professionally  attended  the 
plaintiff  some  months  prior  to  the  accident,  and  knew  of 
her  physicial  condition  before  she  met  the  injury  of  which: 
she  now  complains. 

The  evidence  was  offered  by  the  defendant  and  ex- 
cluded under  the  objection  of  the  plaintiff  that  the  ques- 
tions propounded  called  for  the  disclosure  of  information 
acquired  by  the  witnesses  while  attending  the  patient,  in  a 
professional  capacity,  and  were  consequently  contrary  to 
the  provisions  of  section  834  of  the  Code. 

The  defendant  claims  that  by  bringing  the  action,  and 
putting  her  physical  condition  on  trial,  she  waived  the 
privilege  of  the  statute,  and  the  testimony  thereby  be- 
came admissible.  A  number  of  authorities  have  been 
cited  in  support  of  this  view,  but  a  careful  examination  of 
the  Code  demonstrates  their  inapplicability.  In  Treanor 
V.  Manhattan  R.  Co.  (28  Abb.  N.  C.  47)  the  action  was  for 
an  injury  to  plaintiff's  head.  The  plaintiff  testified  to  the 
nature  and  extent  of  the  damage.  The  defendant  there- 
after called  the  physician  who  attended  the  plaintiff  for  the 
injury  complained  of,  and  when  interrogated  as  to  the 
condition  in  which  he  found  plaintiff's  head,  the  evidence^ 
Vol.  XXX.— 6 
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ivas  excluded,  as  privileged,  and  for  such  exclusion  the 
judgment  was  reversed.  The  evidence  excluded  might 
have  contradicted  the  plaintiff  as  to  the  very  injury  about 
which  she  had  testified  in  her  direct  examination,  was 
material  and  relevant  to  the  issue,  and  on  that  ground  was 
admissible. 

1  So,  in  Marx  v,  Manhattan  Railway  Co.  (56  Httn,  575) 

•  it  was  held,  that  if  a  party  testify  to  a  confidential  inter- 
view with  his  physician,  his  adversary  may  call  the  physi- 
.cian  to  contradict  the  story  of  the  patient.  The  court  in 
that  case  placed  its  decision  upon  the  ground  that** the 
evidence  offered  related  to  the  same  interview  as  to  which 
the  plaintiff  had  testified  and  to  the  occurrence  of  which 
he  had  pretended  to  give  an  account, "  and  **  having  him- 
self gone  into  the  privileged  domain  to  get  evidence  upon 
his  own  behalf,  he  cannot  prevent  the  defendant  from 
assailing  such  evidence  by  the  only  testimony  available 
:for  that  purpose.** 

These  authorities  have  no  application,  for  in  those 
.cases  the  plaintiff  by  his  own  act  had  opened  the  door  for 
.the  admission  of  the  testimony  offered,  and  in  that  man- 

.  n?r  effectually  waived  the  privilege  of  the  statute.     In  the 

.  .present  instance,  the  plaintiff  had  not  on  her  direct  exam- 
ination testified  to  any  fact  which  made  the  testimony  of 
Doctors  Bird  and  Burridge  relevant  or  material  to  the 
issues  on  trial.  They  had  attended  the  plaintiff  prior  to 
the  accident  complained  of  on  the  trial,  had  no  knowledge 
qf  her  physical  condition  at  that  time  or  subsequently. 
Upon  cross-examination,  however,  the  defendant  entered 
upon  a  lengthy  investigation  as  to  the  prior  history  of  the 
plaintiff,  the  ailments  with  which  she  had  been  troubled, 
the  names  of  the  physicians  she  had  consulted,  and  the 
troubles  for  which  they  had  prescribed  ;  and  upon  this 
cross-examination,  the  defendant  bases  the  entire  theory 
pf  waiver  which  it  now  urges.     There  was  clearly  no  wai- 

:  v^r,  the  privilege  belonged  to  the  plaintiff,  could  be  waived 
by  her  consent  or  by  some  act  of  hers  tantamount  thereto. 
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No  act  of  the  defendant  could  effect  any  such  result 
against  the  plaintiff's  will.  The  privilege  is  founded  on 
public  policy  and  in  all  cases  where  it  applies,  the  seal  of 
the  law  must  forever  remain,  until  it  is  removed  by  the 
act  or  consent  of  the  patient  (cases  collated  in  Westover 
V.  Aetna  Ins.  Co.,  59  N.  Y.  at  p.  58).  In  Hope  v.  Troy 
&  L.  R.  R.  Co.  (40  //««,  438)  it  was  held  that  a  patient 
calling  his  physician  to  testify,  does  not  thereby  waive 
his  right  to  object  to  other  physicians,  who  may  have 
treated  him,  testifying  upon  the  same  subject  (see,  also, 
Record  i^.  Village  of  Siratoga  Springs,  46  ////;/,  418  ;  Ml-1- 
loTv.  R.  R.  Co.,  IDS  ^fo.  455  ;  S.  C,  16  Sour/urn  Rep.  850). 

The  ailments  for  which  Doctors  Bird  and  Burridge 
treated  the  plaintiff  were  not  of  an  obvious  nature,  such  as 
injuries  to  the  leg  or  skull,  but  were  of  an  occult  charac- 
ter which  could  be  ascertained  and  treated  only  by  reason 
of  the  highest  confidence  possible  to  bestow  upon  pro- 
fessional men,  and  it  would  have  been  a  gross  breach  of 
privilege  to  have  allowed  them  to  break  the  seal  of  secre- 
cy, by  testifying  to  any  such  matters. 

In  Sloan  v.  N.  Y.  Central  R.  R.  Co.  (45  N.  V.  125), 
the  plaintiff,  a  female,  sued  to  recover  damages  for  injuries 
received,  and  recovered  a  verdict  for$i2,ooo.  The  defend- 
ant at  the  trial  asked  Dr.  Rice,  whether  the  plaintiff  had 
venereal  disease  while  under  his  care  as  a  physician.  The 
court  held  that  the  evidence  was  properly  excluded  at  the 
trial,  and  affirmed  the  judgment  recovered  below. 

In  People  v.  Murphy  (loi  N,  Y.  126)  it  was  held  that 
a  physician  who  attended  a  female  after  an  abortion  had 
been  produced,  was  incompetent  under  the  statute  to 
testify  as  a  medical  expert  that  the  crime  had  been  com- 
mitted. Indeed,  the  courts  have  invariably  held  to  the 
doctrine,  that  the  protection  from  disclosure  of  informa- 
tion acquired  in  the  confidential  capacity  of  physician 
must  be  enforced,  unless  the  patient,  either  expressly  or  by 
some  affirmative  act  of  his,  waives  the  benefit  of  the  rule. 

If  the  defendant's  purpose  in  calling  Doctors  Bird  and 
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Burridge  as  witnesses  was  not  to  contradict  the  facts 
brought  out  by  it  on  cross-examination  of  the  plaintiff, 
then  the  materiality  of  the  proposed  evidence  was  not 
obvious,  and  the  defendant  ought  to  have  indicated  to  the 
court  in  some  form  why  their  testimony  should  be 
admitted  (Trustees  First  Baptist  Church  v,  Brooklyn  Fire 
Ins.  Co.,  23  How  Pr.  at  p.  450). 

The  exceptions  taken  to  the  hypothetical  questions 
put  to  the  medical  experts  whose  testimony  was  received, 
are  without  merit.  The  form  of  the  questions  are  similar 
to  those  sustained  in  Filer  v.  N.  Y.  Central  R.  R.  Co.  (49 
N.  V.  42)  and  Brown  v.  N.  Y.  Central  R.  R.  Co.  (32  Id. 
598),  see  also  Keane  v.  Village  of  Waterford  ( 1 30  Id.  1 88). 
The  evidence  showed  that  the  results  anticipated  by  the 
experts  were  reasonably  sure  to  follow  from  the  injury 
complained  of,  and  this  is  all  the  law  requires  to  make  the 
testimony  competent  (Strohm  v.  R.  R.  Co.,  96  N,  Y.  at  p. 
306;  Turner  v.  City  of  Newburgh,  109  /d.  301  ;  Griswold 
V.  R.  R.  Co.,  115  Id.  61).  Such  questions  to  experts  may 
be  based  either  on  an  acquaintance  with  the  part  whose 
condition  is  under  investigation,  upon  a  medical  examina- 
tion of  him  which  he  has  made,  or  upon  a  hypothetical 
case  submitted  to  the  witness  based  on  testimony  already 
in  the  case  (see  cases  collated  in  Lawson  on  Expert  Ev,  144). 

These  rules  were  in  no  instance  violated,  and  the  ques- 
tions and  answers  received  conform  to  all  legal  require- 
ments. The  case  was  carefully  tried  and  submitted  to 
the  jury.  The  exceptions  to  the  charge  and  the  refusals 
to  charge  are  without  merit. 

,  It  follows  that  the  judgment  and  order  appealed  from 
must  be  afKrmed  with  costs. 

Sedgwick,  Ch.  J.,  and  Freedman,  J.,  concurred. 

Note  on  the  new  rule  as  to  Examination  of  Physician  or 
Surgeon  in ''Actions  for  Personal  Injuries." 
In  connection  with  this  case  it  will  b«  useful  to  direct  attention 
to  the  amendment  of  1893  to  the  section  of  the  N.  Y.  Code  of  Civil 
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Procedure  which  protects  privileged  information  acquired  by  phy- 
sicians and  surgeons.     It  takes  effect  July  i,  1893  (L.  1893,  c.  295). 

Some  interesting  questions  may  arise  upon  the  construction  of 
this  amending  clause. 

The  apparent  main  intent  is  to  amend  the  restriction  imposed 
by  the  privilege. 

The  language  used  is  as  follows : 

"In  an  action  for  the  recovery  of  damages  for  a  personal  injury 
the  testimony  of  a  physician  or  surgeon  attachif  to  any  hospital, 
dispensary  or  other  charitable  institution  as  to  information  which  he 
acquired  in  attending  a  patient  in  a  professional  capacity,  at  such 
hospital,  dispensary,  or  other  charitable  institution  shall  be  taken 
before  a  referee  appointed  by  a  judge  of  the  court  in  which  such 
action  is  pending;  provided,  however,  that  any  judge  of  such  court 
at  any  time  in  his  discretion  may.  notwithstanding  such  deposition, 
order  that  a  subpoena  issue  for  the  attendance  and  examination  of 
such  physician  or  surgeon  upon  the  trial  of  the  action.  In  such 
case  a  copy  of  the  order  shall  be  served,  together  with  the  subpoena. 
Sections  872,  873. 874,  875,  876,  879,  880.  884,  and  886  of  this  Code 
apply  to  the  examination  of  a  physician  or  surgeon  as  prescribed  in 
this  section." 

In  connection  with  this  provision  should  be  considered  the 
amendment  to  section  872  (as  to  the  contents  of  an  affidavit  to 
obtain  examination  before  trial)  to  the  effect  that  "and  if  the 
action  is  to  recover  damages  for  personal  injuries  that  the  defend- 
ant is  ignorant  of  the  nature  and  extent  of  such  personal  injuries  ;" 
and  there  should  be  noticed,  also,  the  amendment  to  section  873, 
in  respect  to  the  order  for  examination,  in  which  the  following 
clause  is  now  added :  "  In  every  action  to  recover  damages  for 
personal  injuries  the  court  or  judge,  in  granting  an  order  for  the 
examination  of  the  plaintiff  before  trial,  may,  if  the  defendant 
apply  therefor,  direct  that  the  plaintiff  submit  to  a  physical 
examination  by  one  or  more  physicians  or  surgeons,  to  be  desig- 
nated by  the  court  or  judge,  and  such  examination  shall  be  had 
and  made  under  such  restrictions  and  directions  as  to  the  court  or 
judge  shall  seem  proper.  In  any  action  brought  to  rec(Aer 
damages  for  personal  injuries,  where  the  defendant  shall  present  to 
the  court  or  judge  satisfactory  evidence  that  he  is  ignorant  of  the 
nature  and  extent  of  the  injuries  complained  of,  the  court  cr  judge 
shall  order  that  such  physical  examination  be  made." 

It  will  be  observed  that  all  these  amendments  are  in  terms 
applicable  to  "actions  for  the  recovery  of  damages  for  a  personal 
injury." 
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By  §  3343,  subd.  9,  of  the  same  Code, "  a '  personal  injury '  includes 
libel,  slander,  criminal  conversation,  seduction,  and  malicious  pros- 
ecution ;  also  an  assault,  battery,  false  imprisonment,  or  other 
actionable  injury  to  the  person  either  of  the  plaintiff,  or  of 
another." 

It  is,  of  course,  probable  that  the  draughtsman  of  this  amending 
statute  had  in  mind  only  negligence  cases,  and  the  like,  where 
injury  to  the  plaintiff's  person  is  in  question,  but  of  course  there 
are  not  infrequeptly  cases  of  the  other  classes  mentioned  in  the 
statutory  definition  in  which  the  examination  of  a  physician  or 
surgeon  may  be  desired  and  may  perhaps  be  admitted  under  this 
amending  statute. 

The  first  amendment,  taking  away  in  part  the  privilege,  is  not 
in  terms  confined  to  cases  where  the  examination  sought  relates  to 
pAysica/  condition  nor  to  the  condition  of  the  plaintiff',  or  even  to 
that  of  3, party  ;  and  if  the  statutory  definition  be  applied,  an  action 
by  the  executor  or  administrator  to  recover  the  damages  sustained 
by  the  next  of  kin  for  a  wrongful  act  or  neglect  causing  deaths 
would  be  within  the  amendment  abrogating  the  privilege,  although 
not  within  the  amendment  of  the  sections  relating  to  examination 
before  trial. 

Premising  thus,  that  the  two  amendments  last  above  quoted  do 
not  purport  to  apply  to  all  the  cases  to  which  the  amendment  first 
stated  may  possibly  apply,  it  will  be  convenient  to  consider  the  effect 
of  this  act  in  reference  to  examination  before  trial : 

The  cases  cited  below,  holding  that  the  court  has  no  power  to 
require  the  plaintiff  to  submit  his  person  to  an  examination  before 
trial,  are  superseded  :  McQuigan  v,  Delaware,  Lackawanna  &  W.  R. 
Co.,  129  N,  y.  50 ;  Roberts  v.  Ogdensburgh,  etc.  R.  Co.,  z^Hun,  154  ; 
Neumann  v.  Third  Avenue  R.  R.  Co.,  ^o  Super.  CV.  416;  Elfers  z/. 
Woolley,  26  A^.  K.  St.  Rep.  681. 

This  power  has  also  been  denied  in  the  United  States  Supreme 
Court,  in  Union  Pacific  Ry.  Co.  v.  Botsford,  141  U.  S.  250. 

The  cognate,  but  somewhat  different  question  as  to  whether  the 
court  have  power  to  compel  the  plaintiff  to  exhibit  his  person  to 
the  jury  on  the  trial,  is  not,  of  course,  directly  determined. 

In  respect  to  both  these  questions,  see  an  interesting  series  of 
articles  by  Irving  Browne,  in  the  current  volume  of  the  "  Green 
iff^"  (1892-3). 

It  is  to  be  observed  that  the  amendment  to  section  873  is  in 
terms,  that  the  court  or  judge  sAa//  order  an  examination  if  defend- 
ant shows  his  ignorance,  etc.  One  question  that  will  probably  be 
raised  is,  whether  this  imperative  language  alters  the  discretionary 
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character  of  4he  application,  which  was  established  in  Jenkins  v^. 
Putnam,  io6  N.  V.  272. 

The  better  opinion  seems  to  be  that  the  matter  is  still  discre- 
tionary, though  the  order  may  be  reviewable  at  General  Term. 

A  good  reason  for  giving  a  strict  construction  to  these  provis- 
ions is  the  fact  that  they  practically  give  a  discovery  to  one  party  of 
the  case  of  the  other  party,  which  is  contrary  to  the  uniform  princi- 
ple heretofore  applied,  both  at  law  and  in  equity,  and  both  upon  the 
examination  of  a  party  and  upon  the  discovery  of  books  and  papers. 

The  apparent  effect  of  the  amendments  to  sections  872  and  87 3» 
taken  together  and  given  the  full  force  of  which  the  language  is- 
capable,  would  be,  that  the  defendant  must,  in  all  cases,  make 
affidavit  to  his  ignorance  of  the  nature  and  extent  of  the  injury,  and 
that  when  the  court  or  judge  finds  that  ignorance  sufficiently- 
proven,  the  order  mus^  be  made,  but  even  if  it  were  not  sufficiently 
proven  the  order  may  be  made. 

Returning  now  to  the  question  of  the  privilege  of  a  physician,  it 
will  be  observed  that  this  provision,  also  understood  according  to 
the  definition  of "  personal  injury,"  under  the  Code,  would  apply  to 
actions  for  defamation,  assault,  crim.  con.,  seduction,  etc. 

This  provision  contains  independent  authority  to  a  judge  of  the 
court  in  which  the  action  is  pending  to  appoint  a  referee  to  take 
the  physician's  testimony,  but  this  must  be  taken  in  the  manner 
prescribed  for  examination  before  trial. 

The  terms  "  hospital,  dispensary  or  other  charitable  institution.'* 
will  doubtless  be  construed  to  refer  to  public  institutions  only. 

Perhaps  the  most  important  clause  of  the  amendment  is  the  pro- 
vision that  •*  any  judge  of  such  court,  at  any  time  in  his  discretion, 
may,  notwithstanding  such  deposition,  order  that  a  subpcena  issue 
for  the  attendance  and  examination  of  such  physician  or  surgeon 
upon  the  trial  of  the  action." 

This  clause,  since  it  is  given  in  the  form  of  a  proviso,  giving 
the  power  "  notwithstanding,"  seems  to  be  applicable  only  to  cases 
where  a  deposition  has  been  taken,  the  object  apparently  being  to 
enable  the  judge  to  require  the  examinee  to  appear  for  further  ex- 
amination at  the  trial,  in  the  nature  of  a  cross-examination. 

The  question  is  likely  to  arise,  whether  such  a  physician  or  surgeon 
can  be  required  to  attend  for  examination  on  the  trial  in  this  class  of 
cases,  unless  an  order  to  take  his  deposition  be  first  executed,  and 
thereafter  a  subpoena  for  his  examination  on  the  trial  is  issued  by  a 
judge  of  the  court,  and  a  copy  of  the  order  served  with  the  sub- 
poena ;  and  also  the  question  whether  he  can  be  required  to  give 
opinion-evidence  without  an  expert's  fee. 
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Taken  in  connection  witli  the  claim  said  to  be  made  by  some 
railroad  companies,  to  take  possession  of  the  person  of  an  injured 
passenger,  and  send  him  to  a  hospital,  as  against  the  claim  of  his 
friends  or  relatives  to  take  charge  of  him,  the  importance  of  these 
provisions  is  easily  seen. 

If  steps  in  the  amendment  of  the  law  in  this  direction  should 
lead  to  conferring  upon  the  court,  or  the  presiding  judge  at  the 
trial,  power  to  subpoena  any  expert  deemed  by  the  court  necessary 
jand  to  examine  him,  subject  of  course  to  examination  also  by  coun- 
sel, it  cannot  be  doubted  that  a  useful  reform  would  be  initiated  ; 
there  is  to-day  some  sanction  for  allowing  a  judge  to  subpoena  wit- 
nesses suasponte^  in  the  case  of  what  are  called  •*  surrogates' wit- 
nesses "in  probate  proceedings. 
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Supreme  Courts    Special  Term,  Westchester  County ; 
February,  1893. 

1.  Real  proper ty ;    land  undef    water, '\     A  railway  company  pro- 

jected its  railway  across  a  small  shallow  bay  of  a  navigable 
river,  and  subsequently  without  right  filled  in  a  portion  of  the 
bay  on  the  shore  side  of  its  road. — Held,  that  the  filled-in  land, 
although  the  work  of  man  and  not  the  result  of  natural  causes, 
was  accretion  belonging  to  the  upland  owner. 

2.  TAe  same.]     In  such  case,  the   right  of  the  upland    owner  to 

access  to  the  river  across  the  land  so  filled  in,  and  his  other 
rights  thereto  as  riparian  proprietor,  were  not  limited  or  ter- 
minated by  his  having  conveyed  to  the  railway  company  for 
the  purposes  of  a  railway,  the  strip  across  the  bay  upon  which 
the  railroad  was  originally  built,  especially  as  the  deed  thereof 
expressly  reserved  the  rights  of  the  upland  owner  below  high- 
water  mark. 

3.  Deed;  reservation.]     The  deed  of  a  riparian  owner  of  land  upon 

a  navigable  river,  conveying  to  a  railway  company  for  the  pur- 
poses of  a  railway,  a  strip  of  land  under  water  in  front  of  his 
upland,  reserved  the  grantor's  rights  to  land  below  high-water 
mark,  except  the  strip  conveyed. — Held,  that  the  rights  reserved 
were  appurtenant  to  the  upland,  and  that  such  reservation  was 
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valid.  So  held,  as  to  land  under  the  Hudson  River,  to  which 
the  grantor  had  not  obtained  a  patent  at  the  time  he  made  the 
conveyance  containing  the  reservation. 

.4.  Constitutional  law ^  It  seems,  that  the  people  of  the  State  as 
successors  to  the  rights  and  powers  of  the  king  and  parliament 
of  Great  Britain  over  navigable  waters  and  the  land  there- 
under, excepting  the  right  to  regulate  commerce  and  naviga- 
tion surrendered  to  the  United  States,  are  invested  with  title 
to  such  waters  and  land  thereunder  subject  to  a  trust  to  hold 
the  same  for  the  benefit  of  the  public  ;  and  that  the  property 
so  held  can  not  be  alienated  by  the  State  except  in  the  execu- 
tion of  the  trust  in  the  interest  of  the  beneficiary. 

5.  Grants.]  It  seems,  that  a  grant  by  the  State  of  thousands  of 
acres  of  land  under  water,  extending  along  the  entire  length 
of  one  of  the  shores  of  a  navigable  river,  to  a  railroad  company, 
is  in  contravention  of  the  implied  trust  under  which  the  State 
holds  such  land  for  the  benefit  of  the  public  and  is  invalid. 

•6.  The  same,]  A  grant  without  reservation  by  the  State  to  a  rail- 
road of  land  under  water,  along  the  shore  of  a  navigable  river, 
is  void  in  so  far  as  it  contravenes  the  right  of  access  to  the 
navigable  water  of  the  river  and  the  other  privileges  of  riparian 
owners.  % 

Trial  by  court  without  a  jury. 

Action  by  Leslie  M.  Saunders  and  Alexander  Saunders 
against  the  New  York  Central  and  Hudson  River  Rail- 
road Company  to  restrain  defendant  from  maintaining 
and  operating  its  railroad  upon  filled-in  land  alleged  to  be 
owned  by  plaintiff,  situated  at  Yonkers,  N.  Y.,  between  the 
railroad  embankment  of  defendant  and  the  original  high- 
water  mark  of  the  easterly  shore  of  the  Hudson  River. 

The  further  facts  are  fully  stated  in  the  opinion. 

Ralph  E.  Prime,  for  plaintiffs. — I.  Notwithstanding  the 
ownership  or  interest  of  the  people  in  lands  under  naviga- 
ble waters,  the  riparian  owner  has,  in  the  land  and  water 
which  is  between  the  shore  and  the  navigable  channel, 
rights  which  the  constitution  calls  property  and  protects 
(citing  Rumsey  v.  N.  Y.  &  New  England  R.  R.  Co.,  133 
N,  Y.  79;  overruling  Gould  v.  Hudson  River  R.  R.  Co.,  6 
Jd,  522). 
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II.  The  interest  or  title  of  the  people  or  sovereign  in 
such  lands  is  not  beneficial,  but  purely  administrative  for 
the  purposes  of  regulation  and  superintendence  only  (cit- 
ing 4  Proudhou's  Public  Domain  ;  37  Am.  Jurist,  121  ;  2 
Kent  Com,  339,  note  d;  Angel  on  Tide  Waters,  17,  135  ;, 
Illinois  Central  R.  R.  Co.  z/.  State  of  Illinois,  13  Sup.  Ct, 
Rep.  1 10 ;  Smith  v.  Levinus,  8  N,  V.  472  ;  Stockton  i'. 
Baltimore  &  N.  Y.  R.  Co.,  32  Fed.  Rep.  9 ;  Martin  v. 
Waddell.  16  Peters,  367;  Providence  Steam  Engine  Co. 
V.  P.  etc.  S.  S.  Co.,  12  R.  L  348  ;   s.  c,  34  Am.  Rep.  652). 

III.  A  riparian  owner  has  a  right  of  access  to  the  navi- 
gable part  of  a  river,  to  erect  wharfs  on  the  soil  under 
water,  etc.,  subject  only  to  the  public  right  of  navigation 
(citing  Corp.  Jur.  Civ,  Dig.  L.  43,  T.  15,  §  i  ;  Id.  43,  T. 
8,  §  8  ;  Angel  on  Tide  Waters,  chap.  7,  8  ;  Buccleuch  v^ 
Metropolitan  Board,  ^E.&  I.  Appeals,  418  ;  Bell  v.  Gough, 
3  Zabriskie,62/^  ;  Burrows  v.  Gallup,  32  Conn.  493  ;  Doane 
V.  Broad  St.  Asso.,  6  Mass.  332 ;  Boston  &  Roxburgh  MilL 
Co.  <u.  Newman,  12  Pick.  467  ;  Lapish  v.  Bangor  Bank, 
8  Greenleaf,  85;  Ball  v.  Stack,  2  Wharton,  508;  Ride  v.. 
Ruddiman,  10  Mich,  125  ;  Commonwealth  v.  Shaw,  14 
Serg.  &  R.g\  Harrison  v.  Sterritt,  4  Harris  &r  McHenry, 
540  ;  Providence  Steam  Engine  Co.  v.  Providence  S.  S.  Co., 
\2  R.  I.  348  ;  1875,  Senate  Document  37  ;  Yates  v.  City  of 
Milwaukee,  10  Wall.  497). 

IV.  The  trust  upon  which  the  sovereign  or  people 
holds  title  to  land  under  water,  is  like  the  trust  of  a  city 
for  the  streets  held  by  it  in  fee,  which  is  not  only  for  the  • 
benefit  of  the  public,  but  also  for  that  of  the  adjoining 
owners  (citing  Kane  v,  N.  Y.  El.  R.  R.  Co.,  125  N.  V 
164 ;  Story  v.  N.  Y.  El.  R.  R.  Co.,  90  Id.  122  ;  Steers  r. 
City  of  Brooklyn,  loi  Id.  51  ;  Matter  of  Yonkers,^ii7  Id. 

574)' 

V.  The  plaintiffs,  notwithstanding  the  conveyance  to 
the  railroad  of  a  strip  of  land  along  the  river  front,  had  a 
right  to  cross  the  railroad  in  order  to  obtain  access,  (i)  to- 
the  navigable  waters  of  the  river ;  (2)  to  their  land  under 
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water  on  the  river  side  of  the  railroad  ;  (3)  to  such  wharfs 
as  they  might  build  (citing  Clarke  v.  Rochester,  Lockport 
&  N.  F.  R.  R.  Co.,  18  Barb.  350;  Smith  v.  N.  Y.  & 
Oswego  Midland  R.  R.  Co.,  63  N.  Y.  58  ;  Wademan  v. 
Albany  &  S.  R.  R.  Co.,  51  Id.  568  ;  Wheeler  v.  Rochester 
&  Syracuse  R,  R.  Co.,  12  Bari.  227). 

VI.  The  remedy  by  injunction  is  the  correct  remedy 
(citing  Rumsey  v.  N.  Y.  &  New  England  R.  R.  Co.,  114 
N.  Y.  424 ;  Id.  134 ;  Id.  79;  Henderson  v.  N.  Y.  Central, 
etc.  R.  R.  Co.,  78  Jd.  423,  430 ;  Corning  v.  Troy  Iron  & 
Nail  Factory,  40  Id.  191). 

Ira  A.  Place  {Frank  Loomis,  attorney)  for  defendant. — 
I.  The  title  of  the  State  could  not  be  divested  by  the 
filling  in  of  the  parcel  by  the  upland  owner  (citing  People 
ex  rel.  Blakslee  v.  Commissioners  of  the  Land  Office,  135. 
N.  Y.  447  ;  S.  C,  48  State  Rep.  432). 

II.  The  right  of  access,  if  any,  of  the  plaintiffs  from 
their  uplands  to  the  waters  of  the  Hudson  river  was 
determined  and  limited  by  the  deed  of  the  common 
grantor  of  both  parties,  conveying  to  the  defendant  a 
strip  of  land  along  the  river  front  (citing  Blakslee  Manuf. 
Co.  V.  Blakslee's  Sons  Iron  Works,  I2g  N.  Y.  155  ;  Rum- 
sey V.  N.  Y.  &  New  England  R.  R.  Co.  135  Id.  79). 

III.  The  patent  to  defendant  was  valid  (citing  N.  Y. 
Central,  etc.  R.  R.  Co.  v.  Aldridge,  135  N.  K  83  ;  s.  c, 
48  State  Rep.  373). 

Dykman,  J. — The  plaintiffs  in  this  action  are  upland 
owners  on  the  east  bank  of  the  Hudson  river  at  Yonkers. 
The  Hudson  River  Railroad  Company  was  incorporated 
as  a  body  politic  and  corporate  by  a  special  law  in  May, 
1846,  with  power  to  construct  and  operate  a  railroad  from 
New  York  to  Albany.  At  that  time  Ethan  Flagg  was 
the  owner  of  the  upland  now  belonging  to  the  plaintiffs, 
and  there  was  a  small  bay  in  front  of  the  land,  across 
which  the  railroad  was  projected ;  and  Ethan  Flagg  gave 
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a  deed  of  conveyance  to  the  railroad  company  August 
13th,  1847,  ^^^  ^  strip  of  land  seventy-three  feet  wide  and 
ten  hundred  and  thirty-seven  feet  in  length.  The  Hud- 
son River  Railroad  Company  constructed  its  road  across 
the  bay  upon  the  land  covered  by  the  deed  from  Ethan 
Flagg.  Thereafter  the  Hudson  River  Railroad  Company 
became  consolidated  with  the  New  York  Central  Rail- 
road Company  under  the  name  of  the  New  York  Central 
and  Hudson  River  Railroad  Company.  Subsequent  to 
such  consolidation,  the  defendant  made  a  filling  on  the 
east  side  of  the  strip  included  in  the  Flagg  deed,  and  in 
1882  laid  down  a  railroad  track  east  of  the  original  track, 
and  in  1888  laid  down  another  track  still  further  east,  and 
both  these  tracks  extend  along  the  whole  front  of  the 
plaintiffs*  upland.  At  this  time  the  whole  of  the  bay 
from  the  original  high-water  line  west  to  the  original  rail- 
road embankment  is  all  filled  in  with  earth  so  as  to 
exclude  the  water.  Some  of  that  filling  was  made  by  the 
defendant  and  some  by  the  owner  of  the  upland.  The 
precise  quantity  of  filling  done  by  each  is  not  stated 
definitely.  Since  the  two  extra  tracks  were  laid  down, 
they  have  been  used  by  the  defendant  in  its  business. 
Its  yard  is  there  and  large  cars  are  run  there  and  remain 
upon  the  tracks  for  different  periods  of  time.  This  action 
is  brought  to  restrain  such  use  and  compel  the  removal  of 
the  two  tracks  so  laid  down  east  of  the  original  road  bed 
of  the  defendant  and  in  front  of  the  upland  of  the  plaint- 
iff. In  December,  1873,  the  defendant  obtained  from  the 
commissioners  of  the  land  office  letters  patent  for  a 
grant  of  land  under  water  on  both  sides  of  the  original 
bed  of  the  Hudson  River  Railroad  from  New  York  to 
Albany,  containing  many  thousands  of  acres  of  land,  and 
including  the  land  upon  which  the  two  tracks  above 
mentioned  were  laid. 

These  are  the  substantial  and  basal  facts  upon  which 
the  questions  involved  in  this  action  are  to  be  determined. 
The   questions   are   interesting  but   intricate,  and    their 
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examination  affords  a  wide  scope  for  research  and 
requires  careful  discrimination  and  analization.  It  will 
be  orderly  to  determine  first  the  rights  of  the  plaintiff  as 
riparian  or  littorial  proprietors,  and  that  inquiry  can  now 
proceed  without  embarrassment  from  the  case  of  Gould  v. 
The  Hudson  River  Railroad  Company  (6  N.  Y.  522)^ 
which,  after  repeated  attacks  from  flank  and  rear,  has  now 
received  an  assault  in  front  from  the  court  of  appeals  and 
been  overthrown  (Rumsey  v,  N.  Y.  &  New  England  R* 
R.  Co.,  133  N.  Y.  79).  This  case  can  therefore  be  deter- 
mined in  the  light  of  authority  upon  principles  more  con- 
sonent  with  reason  and  justice. 

The  rights  of  riparian  proprietors  to  the  water  flow 
from  the  contiguity  of  their  land  thereto.  They  have 
the  right  of  access  to  the  navigable  part  of  the  ri\4er  from 
the  front  of  their  land,  the  right  to  make  a  landing  or 
wharf  subject  to  the  rights  of  the  public,  the  right  of  fish- 
ing and  landing  and  of  accretion  (Yates  v,  Milwaukee,  10 
IVa//,  497).  They  may  also  fill  up  shallow  water  in  their 
front,  and  upon  such  reclaimed  land  construct  wharves,  so 
long  as  they  do  not  infringe  upon  the  rights  of  navigation 
(Dutton  V.  Strong,  i  Black,  23).  Under  the  civil  law 
they  might  project  a  mole  in  the  sea.  These  rights  and 
privileges  constitute  property  which  is  under  the  protec- 
tion of  the  constitution  and  the  laws,  and  which  cannot  be 
impaired  or  destroyed  without  compensation. 

In  this  case  the  right  of  accretion  is  important  because 
the  rule  is  the  same  whether  the  accretion  is  natural  or 
wrongful,  whether  it  results  from  natural  causes  or  the 
work  of  man  (Steers  v.  City  of  Brooklyn,  loi  -A^.  F.  51). 
Justice  can  be  done  to  the  littorial  owner  in  no  other  way. 
Accretion,  whether  natural  or  wrongful,  must  belong  to  the 
upland  owner,  or  he  will  be  excluded  from  the  water  and 
changed  into  an  inland  instead  of  a  riparian  owner  without 
his  assent. 

If  that  rule  of  law  enumerated  in  the  Steers  Case  is 
applicable  here,  it  is  difficult  to  see  why  the  accretion  in 
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front  of  the  upland  of  the  plaintiff  did  not  vest  in  them 
and  their  predecessors  in  title.  If  the  wrongful  construc- 
tion of  a  wharf  in  front  of  the  old  shore  in  that  case  was 
viewed  as  accretion,  which  went  to  the  riparian  proprietor, 
because  it  was  between  him  and  the  river,  it  is  difficult  to 
see  why  the  filling-in  here  should  not  have  the  same  result, 
and  accrue  to  the  benefit  of  the  upland  owners.  In  each 
case  the  access  of  the  owner  is  similarly  affected,  and 
unless  his  rights  are  extended  to  the  new  shore,  he  is  con- 
verted into  an  inland  owner  and  deprived  of  the  import- 
ant and  valuable  rights  of  a  littorial  owner  without  com- 
pensation. 

In  the  case  of  Ledyard  v.  Ten  Eyck(36  Barb,  126)  the 
defendant  owned  the  land  on  the  east  shore  of  Cazenoria 
Lake  in  this  State  and  the  canal  commissioners  excavated 
the  outlet  and  deposited  the  material  in  the  shallow  water 
in  front  of  his  premises.  The  defendant  took  possession 
of  the  reclaimed  land.  The  court  said  the  trusteeship  of 
the  State,  both  for  the  public  and  the  landowner,  was  at  an 
end,  and  the  land  became  necessary  for  the  beneficial 
enjoyment  of  the  upland,  and  thus  arose,  if  not  a  legal,  at 
least  a  strong  equitable  title  which  with  the  possession 
should  not  be  disputed  except  by  the  State  itself.  That 
case  favors  the  contention  of  the  plaintiff. 

I  think  the  doctrine  of  the  Steers  case  is  applicable  to 
this,  and  that  the  right  of  access  of  the  plaintiff  is  extended 
to  the  new  shore  formed  by  the  railroad.  I  intend  to  rest 
my  decision  on  this  branch  of  the  case,  upon  the  right  of 
the  plaintiffs  as  riparian  proprietors,  independent  of  the 
rights  they  may  have  as  owners  of  the  land  under  water 
west  of  the  railroad. 

The  defendant  contends  that  the  plaintiff's  right  of 
access  to  the  river  was  terminated  or  limited  by  the  execu- 
tion and  delivery  of  the  deed  from  Flagg  to  the  railroad 
company  for  the  strip  of  land  across  the  bay,  but  the 
deed  can  have  no  such  operation.  At  most  that  deed  con- 
veyed that  strip  of  land,  and  that  only  for  the  use  cf  the 
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Toad,  for  the  purposes  expressed  in  its  charter,  and  the 
grantor  surrendered  none  of  his  rights  with  which  he  was 
clothed  as  upland  owner  (Railroad  Company  v,  Aldridge, 
135  N.  Y.  83).  Moreover,  the  grantor  reserved  to  hinv 
self  and  his  heirs  and  assignees  all  his  and  their  rights  to 
the  land  below  high-water  mark  except  the  strip  so  con- 
veyed, and  unlike  the  reservation  which  was  condemned 
in  the  Blakslee  case,*  because  the  right  is  regarded  as 
appurtenant  to  the  land  and  cannot  exist  if  severed  from 
the  ownership  thereof,  this  reservation  was  valid  because 
the  grantor  remained  the  owner  of  the  upland  and  reserved 
the  right  as  appurtenant  thereto. 

The  case  of  Buccleuch  v.  Metropolitan  Board  of  Works 
(Z:.  R.  5  H.  L.  418)  was  this.  The  Duke  of  Buccleuch 
was  the  owner  of  land  on  the  bank  of  the  river  Thames 
through  which  a  road  was  constructed  along  the  shore  of 
the  river  under  an  act  of  parliament  which  cut  off  his 
-access  to  the  river,  and  it  was  decided  by  the  House  of 
Lords  that  he  was  entitled  to  compensation  not  only  for 
the  land  actually  taken  for  the  construction  of  the  public 
road,  but  also  for  the  permanent  damage  to  the  whole 
property  in  consequence  of  its  change  from  river-side  to 
Toad-side  property,  including  his  particular  right  to  use 
the  shore  of  the  river.  That  case  seems  to  be  a  direct 
authority  in  favor  of  the  plaintiff  here. 

The  defense  to  this  action  is  based  upon  the  right 
bestowed  upon  the  Hudson  River  Railroad  Company  by 
chapter  30  of  the  Laws  of  1848,  to  alter  its  line  and 
file  a  new  map  and  acquire  the  land  embraced  in  the  new 
location,  the  filing  of  such  new  map,  and  the  grant  from 
the  commissioners  of  the  land  office  in  1873.  It  is  to  be 
said  of  this  grant  preliminarily  that  it  was  for  railroad 
purposes  only,  and  the  company  could  take  it  for  no  other 
purpose ;  and  Judge  BROWN  in  his  opinion  in  the  first 
Rumsey  case  (114  N.  Y.  432)  took   pains  to  show  how 

*  Blakslee  Manuf.  Co.  v,  Blakslee's  Sons  Iron  Works.  129  ^V.  K 
^55. 
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adequate  provision  was  made  to  give  every  upland  owner 
easy  access  to  the  water  and  preserve  to  such  owners  their 
access  to  the  river. 

There  are,  however,  other  reasons  why  this  grant  can 
have  no  operation  which  will  abridge  the  rights  of  ripar- 
ian owners  along  the  east  bank  of  the  Hudson  river.  By 
the  common  law  of  England  the  title  to  the  soil  under 
navigable  waters  was  in  the  crown,  and  the  control  over 
such  waters  rested  in  the  British  Parliament,  but  by  the 
revolution  and  the  separation  of  the  States  from  the 
crown,  the  title  to  the  bed  of  navigable  waters,  which 
before  that  rested  in  the  crown,  was  transferred  to  the 
people  of  the  State  by  the  revolution,  as  the  successor  of 
their  former  sovereign.  At  the  same  time  the  people  in 
their  sovereign  capacity  became  vested  with  the  absolute 
control  over  rivers  which  before  rested  in  the  British  Par. 
liament,  but  surrendered  the  power  to  regulate  commerce 
and  navigation  to  the  Congress  of  the  United  States  in 
1778  by  the  adoption  of  the  Federal  Constitution.  So 
that  now,  through  its  legislature,  the  people  may  exercise 
all  the  power  over  navigable  waters  and  the  soil  upon 
which  they  lie  which  could  have  been  exercised  by  the 
king  in  conjunction  with  parliament  previous  to  the 
revolution  subject  to  the  restrictions  imposed  by  the 
Constitution  of  the  United  States,  and  no  more. 

We  must  now  inquire  what  those  powers  of  the  crown 
and  parliament  were.  It  was  determined  in  England  at  a 
very  early  period,  that  the  title  to  property  in  the  soil 
under  tide-waters  was  vested  in  the  king  as  the  represen- 
tative of  the  public  for  the  public  use,  and  after  Magna 
Charta  at  least  he  never* had  the  authority  to  make  an 
exclusive  grant  in  an  arm  of  the  sea.  It  was  laid  down  by 
Bracton  that  those  things  which  related  particularly  ta 
the  public  good  could  not  be  sold,  and  that  rule  was 
based  upon  principles  of  public  policy.  The  sea  and  the 
navigable  rivers  are  the  natural  highways  of  the  world,  and 
although  the  sovereign  may  make  grants  of  the  soil  for 
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certain  purposes,  yet  such  grants  are  subject  and  suBor- 
dinate  to  the  paramount  right  of  the  pubh'c,  and  there  is 
even  an  implied  reservation  of  such  public  right  in  all 
such  grants.  As  the  people  of  the  State  succeeded  to 
the  rights  of  the  king  and  parliament  they  took  no 
greater  rights. 

The  distinction  is  between  the  "  domain  of  the  State/' 
which  is  the  property  of  which  the  people  have  the  abso- 
lute estate  like  an  individual,  and  the '*  public  domain,'" 
which  the  State  holds  as  a  mere  trustee  for  the  use  of  the 
public  and  **  which  remains  in  the  state  of  primitive  indi- 
vision  "  (2  Kent  Com,  339).  The  former  applies  to  things 
in  which  the  State  has  an  absolute  property,  and  the  latter 
to  the  property  which  the  State  holds  as  trustee  for  the 
public,  such  as  highways  and  navigable  streams.  In  the 
latter  case  the  State  holds  only  "  a  regulating  power  for 
the  purposes  of  protecting  the  public  in  the  use  of  the 
waters  for  navigation  and  other  public  purposes,  and  of 
this  power  and  duty  of  regulation  the  State  cannot  divest 
itself." 

"  It  is  equally  true  that  the  riparian  proprietors  have 
certain  rights  and  interests  which  are  valuable,  and  of 
which  they  cannot  be  deprived,  except  under  the  exercise 
of  the  rights  of  eminent  domain.  Among  those  rights 
are  the  rights  of  access  to  the  navigable  river  or  sea  from 
the  front  of  his  lot ;  the  right  to  make  a  landing,  wharf, 
or  pier  for  his  own  use  or  the  use  of  the  public,  subject  to 
the  supervision  of  the  State  to  see  that  it  does  not  inter- 
fere with  navigation  ;  the  rights  of  fishery,  of  ferry,  of 
towing  on  the  banks,  of  landing,  lading  and  unlading,  the 
right  of  accretion,  etc."  (Report  of  Hon.  Daniel  Pratt, 
Attorney  General  to  the  Senate,  January  28th,  1875). 
This  quotation  is  not  made  because  it  has  the  force  of 
authority,  but  because  it  expresses  in  terse  language  the 
doctrine  which  prevails  in  this  State  upon  that  subject. 

The  same  doctrine  is  laid  down  by  Angel,  in  his  learned 
work    on   tide  waters  in  these  words:     "Although  the 
Vol.  XXX.— 7 
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kirtg  IS  regard  cdas  the  legitimate  proprietor,  yet  his 
character  in  this  respect  is  fictitious,  inasmuch  as  he  can- 
not exercise  his  ownership  to  the  exclusion,  inconvenience 
or  injury  of  his  subjects.  He  can,  therefore,  be  considered 
only  as  guardian  and  trustee  for  the  benefit  of  his  subjects 
{Angel  on  Tide  Waters,  135). 

The  same  doctrine  was  laid  down  by  the  supreme 
court  of  the  United  States  in  the  Chicago  Lake  Front 
case  in  the  following  language  :  **  That  the  State  holds  the 
title  to  the  lands  under  the  navigable  waters  of  Lake 
Michigan  within  its  limits,  in  the  same  manner  that  the 
State  holds  title  to  soils  under  the  tide  water,  at  common 
law,  we  have  already  shown. .  .  .  But  it  is  a  title  different  in 
character  from  that  which  the  State  holds  in  lands  intended 
for  sale.  It  is  different  from  the  title  which  the  United 
States  holds  in  the  public  lands  which  are  open  to  pie- 
emption  and  sale.  It  is  a  title  held  in  trust  for  the  people 
of  the  State  that  they  may  enjoy  the  navigation  of  the 
waters,  carry  on  commerce  over  them,  and  have  liberty 
of  fishing  therein,  freed  from  the  obstruction  or  interfer- 
ence of  private  parties  "  (Illinois  Cent.  R.  R.  Co.  v,  Illi- 
nois, 146  U,  S.  387,  452). 

A  line  of  decisions  which  commenced  with  the  cele- 
brated Story  case  holds  that  an  owner  of  land  abutting 
upon  a  public  street  has  a  property  right  therein  for  access, 
light,  and  air,  and  that  the  State  has  no  power  to  grant  a 
railroad  the  right  to  occupy  the  street  when  such  occupa- 
tion affects  injuriously  the  enjoyment  of  such  rights,  with- 
out compensation. 

In  the  opinion  of  the  court  of  appeals  in  the  Rumsey 
case,  in  the  133  N.  Y.  reports,  where  the  Gould  case  was 
overruled,  it  was  said  :  **  Unless  there  is  some  distinction 
to  be  made  between  the  rights  which  pertain  to  an  owner 
of  land  upon  a  public  river  and  one  upon  a  public  street 
which  is  not  perceived,  then  the  principles  sanctioned  by 
this  court  in  these  cases  virtually  overrule  the  Gould 
case,  as   they  are   apparently  irreconcilable.     So   far  as 
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those  cases  relate  to  the  right  of  access  they  are  applicable 
to  this  case. 

We  have  already  seen  that  upon  the  declaration  of 
indepehdence  in  1776  the  people  of  each  State  became 
sovereign,  and  in  that  character  became  invested  with  the 
absolute  right  to  all  navigable  waters  and  the  soil  upon 
which  they  rested  for  their  own  common  use,  and  such 
title  was  held  by  the  State  in  its  sovereign  capacity 
in  trust  for  the  public,  and  continued  to  be  so  held  and 
owned  in  such  trust  capacity  until  1788,  when  it  surren- 
dered the  right  to  control  the  waters  for  purposes  of  com- 
merce and  navigation.  But  it  surrendered  nothing  more. 
It  still  remains  the  owner  of  the  soil  and  can  make  grants 
of  the  same  within  the  restrictions  of  the  statute,  but  the 
extent  of  the  grant  in  question  is  almost  sufficient  of 
itself  to  prove  that  its  execution  w»is  in  contravention  of 
the  trust  under  which  the  property  is  held. 

The  trust  is  governmental  and  the  property  cannot  be 
alienated  except  in  the  execution  of  the  trust  in  the  interest 
of  the  beneficiaries.  It  cannot  with  any  propriety  be 
claimed  that  the  surrender  of  a  strip  of  land  containing 
thousands  of  acres  from  New  York  to  Albany  to  a  trading 
corporation,  is  in  the  interests  of  the  public.  The  size  of 
a  similar  grant  did  not  escape  the  attention  of  the  supreme 
court  of  the  United  States  in  the  case  of  the  Illinois  R. 
R.  Co.  V,  Illinois  (.v;//r^),  and  in  relation  thereof  it  was  said 
in  the  opinion  :  **  We  hold  therefore  that  any  attempted 
cession  of  the  ownership  and  control  of  the  State  in  and 
over  the  submerged  lands  in  Lake  Michigan,  by  the  act 
of  April  16,  1869,  was  inoperative  to  affect,  modify,  or  in 
any  respect  control  the  sovereignty  and  dominion  of  the 
State  over  the  land,  or  its  ownership  thereof." 

It  is  not  necessary  for  me  to  hold  this  grant  void, 
except  so  far  as  it  contravenes  the  rights  of  these  plaintiffs, 
and  my  conclusion  is  that  their  rights  remain  unimpaired. 

It  must  be  borne  in  mind  that  the  right  of  access  is  an 
exclusive  right  of  the  riparian  proprietor,  and  the  grant  in 
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question  assumes  to  convey  a  strip  of  land  in  front  of  the 
east  shore  of  the  Hudson  River  without  any  reservation 
in  favor  of  shore  owners,  and  thus  deprive  them  of  their 
exclusive  rights  of  access  to  the  water. 

My  conclusion,  therefore,  is  that  the  grant  in  question 
is  unavailing  against  these  plaintiffs,  and  their  exclusive 
right  of  access  to  the  water,  and  the  obstruction  of  which 
they  complain  must  be  removed,  and  they  must  haVe 
judgment  therefor. 


HENNESSEY  v.  VOLKENING. 
N.  V.  Superior  Courts  Trial  Term  ;  January,  1893. 

1.  Constitutional  law  :  private  property?^     The  rule  that  a  statute 

imposing  a  tax  or  assessment  without  giving  the  property- 
owners  affected  thereby  an  opportunity  to  be  heard,  has  the 
effect  of  depriving  them  of  their  property  without  due  process 
of  law,  and  is  unconstitutional, — has  no  application  to  the  stat- 
utes,* providing  that  unpaid  water  rents  in  the  city  of  New 
York  may  be  enforced  by  the  sale  of  the  property  liable  there- 
for, as  for  unpaid  taxes ;  the  payment  of  such  rent  is  only  en- 
forced against  property  upon  which  the  water  is  used,  and  is 
not  a  tax  or  assessment,  but  merely  a  charge  for  water  sup- 
plied, of  which  the  owner  of  the  property  has  notice,  and  has  an 
opportunity  to  correct  in  case  of  overcharge.  Distinguishing 
Stuart  V.  Palmer,  74  N.  Y,  183;  Remsen  v,  Wheeler,  105  Id. 
573  ;  and  Matter  of  Trustees  of  Union  College,  129  Id,  308. 

2,  Statutes;  interpretation.^     Although   section    350  of  the  Con- 

solidation Act  of  N.  Y.  city  (L.  1882,  c.  410),  provides  that  water 
rents  shall  be  collected  from  "all  such  buildings  which  shall 
be  situated  upon  lots  adjoining  any  street  or  avenue  in  which 
distributing  water  pipes  are  laid  and  from  which  they  can  be 
supplied  with  water," — it  will  be  construed,  in  order  to  uphold 

♦L.  i84i,c.  383  ;  L.  1851,  c.  298;  L.  1853,  c.  579;  L.  1854,  c.  335. 
Consolidation  Act  of  N.  Y.  City  (L.   1882,  c.  410,  as  amended  b^ 
L.  1887,  c.  559)  §§  350,  et  seq. 
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its  constitutionality,  as  charging  such  rents  only  to  buildings 
actually  supplied  with  water. 

3.  The  same.]    The  long  and  uninterrupted  practice  under  the  stat- 

ute in  conformity  with  such  construction  is  also  to  be  considered 
in  support  of  it. 

4.  Taxes.]    Water  rents  in  N.  Y.  city  are  chargeable  only  upon 

property  actually  supplied  with  water ;  and  are  not  a  tax  or 
assessment,  but  merely  a  charge  for  water  furnished. 

5.  The  same  :  sale  of  lands  for  non-payment.]     Where  the  notice  of 

redemption  from  a  tax  sale  stated  that  the  property  was  sold 
for  taxes  on  December  28,  1886,  and  that  redemption  must  be 
made  "on  or  before  the  expiration  of  two  years, "^  which  was 
specifically  stated  to  be  the  28th  of  December,  1888, — Held. 
that  such  notice  complied  with  the  statute*  requiring  a  notice  of 
redemption  to  state  a  day  certain.  Distinguishing  Willis  v. 
Gehlert,  34  Hun,  566;  and  Donohue  v,  O'Conor,  45  Super, 
Ct.  278. 

6.  The  same.]    The  comptroller's  certificate  of  non-redemption  of 

property  sold  for  taxes, — issued  by  the  comptroller  of  N.  Y. 
city  to  the  purchaser  at  a  tax  sale,  upon  an  affidavit  filed  by 
such  purchaser  that  the  required  notice  to  redeem  has  been 
served  t —  is  not  a  judicial  determination,  and  does  not  conclude 
the  owner  of  the  property  sold  from  showing  that  the  service 
of  the  notice  to  redeem,  was  defective. 

7.  The  same.]    It  seems  that  such  certificate  is  presumptive  evi- 

dence only  to  the  extent  that  redemption  has  not  been  made 
and  the  comptroller  has  been  satisfied  by  affidavit  of  the  service 
of  the  notice  to  redeem  ;  and  that  the  service  of  the  notice  to 
redeem  must  be  established  by  common  law  evidence. 

Motion  for  new  trial  made  by  defendants  on  the  min- 
utes after  verdict  rendered  in  favor  of  plaintiff. 

Action   of  ejectment   brought   by  John    Hennessey 
against  Bertha  Volkening  and  others. 

The  facts  are  fully  stated  in  the  opinion. 

James  A.  DeeringdSiA  George  G.  Mtmger,  for  the  motion. 

John  Towns Aend  opposed. 

♦Consolidation  Act  of  N.  Y.  City  (L.  1882,  c.  410),  §  941. 
f  See//.  §§943-946. 
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McAdam,  J. — The  action  is  for  ejectment  and  mesne 
profits,  founded  on  a  tax  lease  made  by  the  tax  officials 
of  the  City  and  County  of  New  York  on  a  sale  had  Decem- 
ber 28,  1886,  for  the  taxes  of  1882,  amounting  to  $405, 
and  for  $10.35  water  rent  of  the  previous  year. 

The  land  not  having  been  redeemed  within  the  statu- 
tory period  according  to  the  requirement  of  the  notice 
published,  and  written  notice  served  on  the  occupants,  a 
lease  in  due  form  was  executed  to  the  purchaser,  who  sub- 
sequently, and  before  suit  brought,  transferred  it  to  the 
plaintiff.  The  sale  has  been  challenged  for  several  rea- 
sons;  among  others,  that  the  unpaid  water  rent  of  188 1 
formed  no  basis  for  it,  and  that  the  entire  sale  was  inval- 
idated as  a  consequence  of  including  this  item  in  it  (Peo- 
ple V,  Hagadorn,  104  N.  V.  516).  The  rule  is  fundament- 
al that,  under  our  laws  for  the  taxation  of  property,  the 
person  to  be  affected  must  have  some  notice  of  the  pro- 
ceeding to  be  had  against  his  property,  that  in  some  form 
he  may  be  heard  before  any  portion  of  his  estate  is  seized 
for  the  support  of  the  Government,  and  that  all  laws  which 
permit  of  the  taxation  of  property  without  these  safe- 
guards are  unconstitutional  and  void.  In  this  regard 
"  due  process  of  law  '*  always  proceeds  upon  inquiry  and 
renders  judgment  only  after  trial.  It  applies  to  all  cases 
where  property  is  sought  to  be  taken  or  interfered  with 
(3  Am.  &  Eng,  Enc,  of  Law,  714). 

These  principles  are  elementary,  and  the  question  is 
how  far  they  affect  the  case  at  bar.  They  underlie  the 
whole  system  of  taxation  and  were  enforced  as  to  an  assess- 
ment for  a  local  improvement  in  Kings  County  (Stuart  v. 
Palmer,  74  A^.  K  183)  ;  and  in  two  cases  of  water  rates, 
one  in  Brooklyn,  and  the  other  in  Long  Island  City  (Rem- 
sen  V.  Wheeler,  105  N,  Y.  573  ;  in  the  Matter  of  Union 
College,  129  Id,  308),  all  of  which  were  declared  unconsti- 
tutional, for  violation  of  the  doctrine  stated.  In  the  case 
of  Remsen  v,  Wheeler  (supra),  at  page  578,  the  court 
said  :   **  We  are  of  opinion   that  the  assessments  for  water 
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rents  were  invalid,  and  that  the  sales  under  the  same  were 
wholly  unauthorized  and  illegal.  In  the  city  of  Brooklyn 
there  was  a  system  of  water-works  and  a  board  of  water 
commissioners,  and  section  24,  chapter  396,  of  the  Laws 
of  1859,  provides  as  follows : 

**The  said  water-board  shall,  in  every  year,  by  resolution, 
fix  the  price  which  shall  be  assessed  .  .  .  upon  every 
vacant  lot  situated  upon  any  street,  lane,  alley  or  court 
through  or  into  which  distributing  pipes  shall  have  been 
laid,  until  the  bonds  issued  for  the  construction  of  the  said 
works,  with  the  interest  thereon,  shall  have  been  paid. 
And  thereafter  they  shall  be  adjusted  so  as  to,  with  other 
provisions  of  this  act  for  income  from  said  works,  meet  the 
expense  of  repairs,  maintenance  and  extention  of  said 
works.  .  .  .  Such  sums  so  assessed,  together  with  per- 
centages for  defaults,  .  .  .  shall  be  a  lien  upon  the 
said  premises  respectively,  and  the  same  may  be  collected 
and  enforced  in  the  same  manneras  taxes  are  collected  and 
enforced  against  land  in  said  city.**  The  lots  of  the  plaint- 
iffs were  vacant,  and  hence  were  assessed  and  assessable 
for  water  rates  under  this  section.  As  no  use  of  the  water 
could  be  made  upon  vacant  lots,  it  must  have  been  intended 
that  whatever  assessment  was  made  upon  them  under  this 
section  was  to  be  apportioned  according  to  the  value  of 
the  lots,  or  the  benefits  to  them,  or  the  cost  of  bringing 
the  water  to  the  mrespectively.  .  .  .  Therefore,  in  regard 
to  the  imposition  of  these  assessments,  as  in  reference  to 
the  imposition  of  other  assessments  and  taxes,  the  lot 
owners  were  entitled  at  some  stage  of  the  proceeding  to  a 
notice  and  an  opportunity  to  be  heard  ;  and,  unless  the 
law  gives  them  the  right  to  notice  and  an  opportunity  of 
being  heard,  before  the  board  which  was  authorized  to 
impose  the  assessment,  it  was  unconstitutional  and  void 
for  the  reason  given  in  Stuart  v.  Palmer,  supra.** 

The  reason  for  requiring  notice  to  the  taxpayer  before 
levying  a  tax  or  assessment  on  his  property,  is  that  such 
a  charge  once  regularly  confirmed  is  final  and  conclusive 
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against  him.  That  reason  does  not  apply  to  water  rents 
in  the  City  of  New  York,  against  improved  property  on 
which  water  is  used,  because,  as  will  be  seen  presently,  the 
property  owner  supplied  with  water  knows  beforehand 
what  it  is  to  cost,  and  if  any  error  or  overcharge  is  made 
in  his  bill  it  may  be  corrected.  The  charge  upon  persons 
and  their  property  for  supplying  them  with  water,  and 
commonly  known  as  "water  rent,"  is  not  in  its  inception 
either  a  tax  or  assessment.  For  the  early  statutes  in 
regard  to  the  department,  see  Valentine's  laws  relating  to 
the  city,  and  Davies  and  Hoffman's  laws  relating  thereto. 
Prior  to  the  year  1842,  the  sources  of  water  supply  to 
the  City  of  New  York  were  wells,  the  old  Tea  Pump  and 
the  Manhattan  Water  Works,  in  Reade  street. 

By  a  popular  vote  in  J835  funder  Lazvs  1834,  chapter 
256),  it  was  determined  to  supply,  at  the  expense  of  the 
municipality,  the  City  of  New  York  with  water  from  the 
Croton  River,  and  on  July  4,  1842,  the  plans  adopted  to 
that  end  had  so  far  matured  that  water  from  the  Croton 
River  was  used  in  the  city.  The  work  as  not  completed 
until  1845.  The  money  to  execute  this  work  was  raised 
by  the  issue  of  bonds  and  was  a  city  debt  {Laws  1841, 
chapter  306).  Chief  among  the  objects  of  introducing  the 
water  into  the  city  were  to  easier  extinguish  fires  (a  want 
emphasized  by  the  fire  of  1835)  and  the  supplying  water  to 
the  citizens  for  domestic  use. 

In  1849  ^  '^^  ^^'^s  passed  {Laws  1849,  ch.  383)  creating 
the  Croton  Aqueduct  Department,  which  amongst  other 
things,  provided  (sec.  18)  that  the  common  council  should 
by  ordinance  establish  a  scale  of  annual  rents  for  supply 
of  water,  to  be  called  "  regular  rents,''  and  apportioned  to 
the  different  classes  of  buildings  in  said  city  in  reference 
to  their  dimensions,  values,  exposure  to  fires,  ordinary  use 
for  dwellings,  stores,  shops,  private  stables  and  other  pur- 
poses, number  of  families,  etc.,  etc.  Such  regular  rents  to 
be  collected  **  from  the  owners  or  occupants  of  all  such 
buildings  "  as  should  be  situated  upon  lots  adjoining  any 
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Street  or  avenue  in  which  distributing  pipes  should  be  laid 
and  from  which  they  could  be  supplied  with  water,  and 
said  regular  rents  should  become  a  charge  and  lien  upon 
such  houses  and  lots. 

Section  26.  Rents  in  arrear  were  to  be  collected  by 
sale  of  the  property. 

Section  28.  This  law  took  effect  for  collecting  rents  on 
the  1st  of  May  in  the  year  after  the  common  council 
determined  to  carry  its  provisions  into  effect,  and  for  the 
transmutation  of  unpaid  rents  into  a  direct  tax  on  the 
buildings. 

This  has  been  substantially  the  law  ever  since,  and  it 
•seems  worthy  of  remark,  that  its  provisions  have  been  sub- 
mitted to  for  a  period  of  nearly  half  a  century,  and  now 
for  the  first  time  the  court  is  asked  to  declare  the  law 
unconstitutional. 

Courts  will  hesitate  to  do  this,  and  will  do  it  only  upon 
reasons  the  most  palpable  and  unanswerable  (see  3  Am. 
'&  Eng,  Enc.  of  Law^  674;  Laws  1851,  ch.  298  ;  Laws 
1853,  cl^-  579 '»  Laws  1854,  ch.  335;  the  Consolidation 
Act,  %  1^0,  as  amended  1887,  ch.  559;  by  this  amend- 
ment  the  regulation  of  water  rents  is  under  the  super- 
vision of  the  commissioner  of  public  works). 

That  the  legislature  denominates  the  making  the  rent  or 
•charge  **  transmutation  into  a  direct  tax,**  shows  that  the 
legislature  understood  the  rent  was  not  in  its  inception  a 
tax,  though  sometimes  carelessly  call  by  that  name. 
^  As  regards  water  rents,  the  city  occupies  the  position  of 
a  merchant  with  commodities  for  sale.  It  collects  a  quan- 
tity of  water,  provides  means  for  its  distribution,  fixes  a 
rate  at  which  it  will  supply  with  water,  and  proclaims  that 
all  requiring  water  can  have  it  at  that  rate.  The  city  does 
for  water  what  the  gas  companies  do  for  gas.  The  legis- 
lature has  the  right  to  declare  that  an  indebtedness  for 
water  rent  shall  be  a  lien,  and  that  the  property  may  be 
sold  to  satisfy  that  lien,  equally  as  it  declares  the  wages  of 
.a  mechanic  a  lien,  and  that  the  property  may  be  sold  to 
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pay  that  lien.  This  is  a  law  of  which  every  one  must  be 
presumed  to  have  notice.  No  one  can  use  water 
and  say  he  did  not  know  he  was  to  pay  for  it.  It  cannot 
be  answered  that  in  the  case  of  a  mechanic's  lien  the 
property  cannot  be  sold  until  after  a  judgment.  The 
judgment  is  only  to  settle  the  amount,  but  the  legislature 
might  have  ordered  a  sale  without  such  a  judgment,  as  it 
authorizes  the  foreclosure  of  a  mortgage  Iren  by  advertise- 
ment without  suit. 

If  it  be  said  what  remedy  has  the  property  holder  to 
rectify  any  excessive  or  erroneous  charge.  The  commis- 
sioner of  public  works,  who  makes  the  charges  for  water 
rent,  has  authority  to  correct  any  excessive  or  erroneous- 
charge,  and  it  is  expressly  provided  that  after  the  return 
to  the  clerk  of  arrears  of  the  delinquent  water  renter,  the 
president  of  the  water  bureau  may  give  the  property 
holder  a  certificate  stating  the  excess  or  error,  which 
the  clerk  of  arrears  is  bound  to  respect  and  allow 
{Laivs  1853,  ch,  579,  §  9,  as  amended  ;  Laws  1854,  ch. 
335.  §  IJ  Consolidation  Act,  %  921).  If  it  is  urged, 
further,  that  the  property  holder  may  omit  to  point  out 
any  excess  or  error,  what  then  ?  If  the  charge  for  water 
is  erroneous,  two  remedies  are  open  to  him  ;  he  may  bring 
a  suit  to  determine  the  lien  or  its  amount,  or  he  may 
allow  his  property  to  be  sold,  and  then  defend  himself 
from  the  lease  given  on  sale,  on  the  ground  that  the  prop- 
erty was  sold  for  more  than  was  due.  In  this  case  there 
was  no  pretense  that  the  amount  charged  was  excessive, 
and  the  lease  is  presumptive  evidence  that  all  the  pro- 
ceedings respecting  the  lien  were  regular,  and  the  amount 
correct. 

It  is  essential  to  a  right  understanding  of  the  character 
of  a  "  water  rent "  and  extra  charges  in  New  York,  and  to 
a  perception  of  its  difference  from  the  water  rents  adjudi- 
cated upon  in  the  cases  of  Stewart  v.  Palmer,  Wheeler  v^ 
Remsen  and  Trustees  of  Union  College,  to  mark  how  in 
New  York  the  rents  and  extra  charges  are  imposed,   and 
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how  they,  in  fact,  amount  to  a  contract  between  the 
authorities  and  the  consumers,  i.  The  commissioner  of 
public  works  is  to  establish  a  scale  of  rents  for  the  supply 
of  water.  2.  Rents  to  be  collected  in  manner  provided 
by  law.  3.  Rents  to  be  apportioned  to  different  buildings 
in  reference  to  their  dimensions,  values,  exposure  to  fire 
and  uses,  etc.,  or  consumption  of  water  as  near  as  may  be 
practicable.  4.  All  extra  charges  to  be  included  in  water 
rents.  5.  Water  rents  to  become  a  lien  upon  the  build- 
ings upon  which  imposed.  6.  Such  rents  to  be  collected 
from  the  owners  or  occupants  of  all  such  buildings  which 
shall  be  situated  upon  lots  adjoining  any  street  or  avenue 
in  which  distributing  pipes  are  laid  and  from  which  they 
can  be  supplied  with  water.  7.  No  charge  to  be  made  in 
any  building  in  which  a  water  meter  shall  be  placed 
{Consol.  Act,  §  352). 

The  water-meter  system  was  intended  to  measure  the 
water  consumed,  that  the  owner  or  occupant  might  pay 
for  the  quantity  actually  used  on  the  premises — no  more. 
The  present  suit  relates  to  water  rents  of  1880  and  1881, 
but  the  law  is  substantially  the  same.  The  commissioner 
of  public  works  established  a  scale  of  rents ;  a  printed 
copy  was  used  at  the  trial.  The  scale  is  for  buildings 
from  sixteen  to  fifty  feet  wide,  and  of  one,  two,  three, 
four  or  five  stories  high.  Tenements  wider  than  fifty 
feet  are  the  subject  of  special  contract.  Then  there  are 
extra  charges  for  extra  families,  for  bakeries,  barber  shops, 
bathing  tubs,  building  purposes,  cows,  fish  stands,  stables, 
hotels,  laundries,  liquor  saloons,  etc.,  etc.  And  then,  on 
page  6  of  the  scale,  all  matters  not  mentioned  are  reserved 
for  special  contract.  Next  observe  the  jealous  care  with 
which  the  authorities  in  charge  guard  the  Croton  water 
from  use  by  any  one,  unless  by  contract  with  them.  No 
one  without  a  permit  can  use  the  water.  Plumbers  are 
required  to  be  licensed,  and  to  licensed  plumbers  only  are 
permits  given  to  tap  the  Croton  water-pipes  (see  Applica- 
tions for  License,  and  License  Nos.  i  and  2).     Before  a 
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building  can  be  erected  in  New  York  plans  must  be  filed 
with  the  building  bureau.  So  soon  as  this  is  done,  the 
water  register  sends  notice  to  the  owner  or  builder  to  get 
a  permit  (see  Forms  of  Notices  3  and  4).  Those  wanting 
water  send  an  application  for  tapping  pipes  (see  Form  5). 
If  application  is  granted,  a  permit  issues  with  rules  indorsed 
{see  Forms  6  and  7).  The  rules  printed  on  permits  are 
notice  to  water  takers  {Laws  1849,  ^h.  383,  §  27).  Plumb- 
ers are  required  to  make  a  monthly  return  of  work  done 
aflecting  Croton  Water  (Form  8).  Persons  failing  to  pay 
for  water  supplied  are  notified  that  unless  paid  water  will 
be  cut  off  (Form  9). 

It  will  be  observed  that  every  step  is  taken  upon  the 
supposition  that  the  authorities  are  not  levying  a  tax,  but 
supplying  water  upon  the  application  of  owners  or  occu- 
pants of  houses  or  owners  of  horses  or  cows,  or  bakeries  or 
barber  shops,  who  are  apprised  by  the  scale  of  the  rate  of 
charge,  which  is  an  implied  contract,  and  where  not  so  ap- 
prised the  matter  is  the  subject  of  special  contract. 

The  city  might,  without  any  law,  say,  "  We  will  not 
supply  water  except  at  certain  rates,"  and  the  legislature 
may  say  that  the  price  of  water  so  furnished  shall  be  a 
lien  enforceable  by  sale,  as  in  the  case  of  foreclosure  by 
advertisement. 

It  is  apparent  from  this  that,  although  the  language  of 
the  law  {ConsoL  Act,  §  350)  is  that  rent  shall  be  collected 
from  **  all  such  buildings  which  shall  be  situated  upon  lots 
adjoining  any  street  or  avenue  in  which  distributing  water 
pipes  are  laid,  and  from  which  they  can  be  supplied  with 
water,"  that  rents  are  charged  only  to  buildings  actually 
r  supplied  with  water.     No  water,  no  rent. 

The  law  admits  of  that  construction ;  and,  if  it  shall  be 
deemed  material  as  affecting  the  constitutionality  of  the 
statute,  it  will  certainly  be  construed  in  a  sense  which  will 
uphold  the  law  {vide  ut  infra). 

It  will  be  observed  from  the  preceding  that  our  water 
system  has  been  one  of  steady  and  satisfactory  growth 
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until  it  has  become  one  of  the  most  important  and  best 
regulated  of  the  kind  in  America.  It  is  no  longer  an 
experiment — but  a  fixed  and  permanent  institution.  The 
parts  of  the  acts  condemned  in  the  three  cases  before 
cited  find  no  counterpart  in  the  law  relating  to  New  York 
City.  They  formed  the  worst  kind  of  a  star  chamber 
system.  No  house — no  water — no  benefit,  but  an  arbitrary 
tax  every  year  on  vacant  lots.  No  notice — but  prompt 
sales  for  arrearages  followed  by  clandestine  leases.  The 
whole  thing  was  wrong  from  its  inception  to  the  end.  In 
New  York  City  the  system  is  matured,  been  long  tried 
and  is  well  understood.  It  needs  no  stronger  recommend- 
ation than  the  acquiescence  and  approval  of  nearly  half  a 
century.  The  conclusion  reached,  after  a  careful  exami- 
nation of  the  different  acts,  systems  and  authorities,  is  that 
where  water  is  actually  used  on  premises  in  the  City  of 
New  York,  the  water  rent,  if  not  paid,  may  be  carried  into 
the  tax  of  the  following  year,  and  its  payment  enforced 
by  lien  and  sale,  like  ordinary  taxes  or  assessments ; 
but  where  the  water  is  not  so  used,  no  contract  obligation 
by  the  owner  to  pay  is  to  be  implied,  and  the  charge 
becomes  nothing  more  nor  less  than  an  involuntary  tax 
imposed  without  legal  notice  to  the  land  owner  or  "  due 
process  of  law,"  and  the  proceedings  to  enforce  payment 
by  means  of  a  statutory  lien  and  sale  of  the  property,  are, 
in  consequence,  unconstitutional  and  void  under  existing 
acts,  and  that  a  sale  for  taxes  or  assessments  is  vitiated 
which  includes  in  it  this  objectionable  feature  (People  z/. 
Hagadorn,  104  N.  Y.  516). 

In  the  present  instance,  it  will  be  inferred  (under  the 
presumptions  expressly  created  by  the  statute,  and  under 
those  applicable  to  public  officers)  that  water  was  used  on 
the  premises  in  question,  for  they  were  improved  and 
occupied,  and  that  there  was  an  implied  contract  by  the 
owner  to  pay  the  rent  therefor,  and  that  the  lien  created 
in  favor  of  such  charge  and  the  sale  authorized  therefor 
were  the  proper  exercise  of  legislative  power.     No  attempt 


110  VOLUME    XXX. 

Hennessey  v,  Volkeninp^. 

has  been  made  to  levy  any  impost  on  "  vacant  lots,*'  in 
respect  to  which  there  could  be  no  implied  contractual 
obligation  to  pay.  Such  a  charge  would  in  its  very 
nature  be  that  of  a  direct  tax  or  assessment  imposed  under 
color  of  the  taxing  power,  and  the  person  whose  property 
was  to  be  affected  thereby  would  be  entitled  to  some  form 
of  notice  and  an  opportunity  of  being  heard  before  the 
system  could  receive  judicial  sanction  as  "due  process  of 
law."  Notice,  or  at  least  the  means  of  knowledge,  is  an 
essential  element  of  every  proceeding  which  affects  the 
rights  or  property  of  persons  (Overing  v,  Foote,  65  -A^.  K 
263  ;  /;/  re  Union  R.  R.  Co.,  1 12  Id,  at  p.  75).  Any  such  tax 
would  be  open  to  the  fundamental  objection  urged  by  the 
defendant.  But  that  feature  is  wanting  in  the  present 
instance,  and  the  objection  is,  therefore,  without  merit. 

The  system  prevailing  in  the  City  of  New  York,  of 
which  quite  a  history  has  been  given,  is  so  unlike  the  one 
condemned  by  Judge  FiNCH,  that  a  distinction  in  refer- 
ence to  improved  property  in  which  water  is  used  may 
Feadily  be  drawn  in  favor  of  the  City  of  New  York,  and 
its  time-honored  system  upheld  as  free  from  all  taint  of 
unconstitutionality. 

The  courts  possess  the  power,  and  it  is  their  duty  when 
a  law  is  unconstitutional,  to  declare  it  to  be  so.  They  will, 
however,  be  careful  not  so  to  declare  it,  except  the  case 
be  very  clear  (People  exrcL  Force  v,  Albertson,  55  iV.  K 
at  p.  54;  Kerrigan  v.  Force,  6^  Id.  381).  Every  laudable 
means  are  employed  to  uphold  laws  and  avoid  the  conse- 
quences of  declaring  them  unconstitutional.  Thus,  there  is 
a  rule  that  if  a  statute  is  susceptible  of  a  construction  which 
will  render  it  valid  within  a  constitutional  limitation,  the 
courts  must  so  construe  it  (Sage  v.  City  of  Brooklyn,  89  A'^ 
F.  189,  and  see  Roosevelt  v.  Godard,  52  Barb,  533).  Where 
a  statute  is  capable  of  two  constructions,  both  equally  rea- 
sonable, one  of  which  will  render  it  valid,  the  other  void, 
courts  will  adopt  the  former  (People?/.  Terry,  108  N.  Y.  i). 

Again,  Where  part  only  of   the  statute   or  section  is 
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unconstitutional,  that  part  only  is  void,  unless  the  other 
provisions  are  so  dependent  and  connected  with  that 
which  is  void  that  it  cannot  be  presumed  that  the  legisla- 
ture would  have  enacted  the  one  without  the  other  (Dur- 
yee  v.  Mayor,  96  N,  Y.  477 ;  People  v,  Kenney,  A/.  294)." 
If,  when  the  unconstitutional  part  is  stricken  out,  the 
remainder  is  complete  in  itself,  and  the  legislative  intent 
can  be  executed,  it  must  be  retained,  though  they  are 
both  in  the  same  section  (People  v.  Kenney,  supra  ;  Law- 
ton  V,  Steele,  119  N,  Y.  226). 

A  long  and  uninterrupted  practice  under  a  statute  is 
regarded  as  good  evidence  of  its  construction  (Power  v. 
Village  of  Athens,  26  Hun,  282  ;  In  re  Washington  Street, 
115  yV.  K  442  ;  S.  C,  26  State  Rep,  504),  upon  the  elemen- 
tary principle  of  contemporaneous  and  practical  construc- 
tion {CooleysCofist,  L.  3d  ed.  67). 

We  now  proceed  to  the  next  inquiry  :  The  statute  pro- 
vides that  **  all  such  leases  shall  be  presumptive  evidence 
that  the  sale  and  all  proceedings  prior  thereto,  from  and  in- 
cluding the  assessment  or  taxes  or  Croton  water  rent  and  all 
notices  required  by  law  to  be  given  previous  to  the  expira- 
tion of  two  years  allowed  to  redeem  were  regular  and  ac- 
cording to  the  provisions  of  the  statute  '*  {ConsoL  Act,  §  94 1). 

The  power  of  the  legislature  to  change  the  common- 
law  rule  of  evidence  is  undoubted  (People  %>,  Turner,  117 
N,  Y.  227).  This  law,  therefore,  shifts  the  burden  of 
proof  from  the  tax  lessee  to  the  person  assailing  the  lease, 
and  such  assailing  party  is  bound  to  establish  by  satisfac- 
tory evidence  the  illegality  or  defect  which  vitiates  and 
renders  the  lease  void  (Coleman  v.  Shattuck,  62  N.  Y. 
.358 ;  Lott  V.  De  Graw,  30  Hun,  417). 

The  defendant  in  assuming  this  burden  objects  to  the 
published  notice  of  redemption,  in  that  it  does  not  fix  a 
**  day  certain  "  on  which  the  owner  was  obliged  to  redeem, 
and  cites  Willis  v.  Gehlert  (34  Hun,  566)  and  Donohue  v, 
0*Conor  (45  Super.  Ct.  278)  to  sustain  his  objection. 

In  those  cases  it  was  held  that  published  notice  requiring 
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redemption  "  on,  by  or  before  a  stated  time  "  is  not  suffic- 
ient, because  the  statute  requires  that  **  a  day  certain  " 
shall  be  specified  in  the  notice,  and  that  notice  in  the  form 
suggested  is  in  no  sense  a  compliance  with  this  require- 
ment. These  decisions  are  technical  in  the  extreme,  and 
hardly  in  keeping  with  the  rule  that  substantial  compli- 
ance with  the  statute  providing  for  the  imposition  of  taxes 
in  all  matters  of  substance  designed  for  the  protection  of 
the  taxpayer  is  sufficient  (Westfall  v.  Preston,  49  N,  Y.  349  ; 
Parish  v.  Golden,  35  Id.  462  ;  Buffalo  &  State  Line  R.  R.  Co. 
V-  Supervisors  of  Erie,  48  Id,  93),  nor  with  the  maxim  that 
that  is  certain  which  may  be  made  certain — cerium  est  quod 
cerium  reddi  poicst  {Co,  Liii.  45  ;  i  Bouvier,  p.  214,  subd. 
3).  They  are  in  accordance  with  views  announced  by  some 
of  the  courts — that  where  a  statute  strips  an  individual  of 
his  property,  or  in  any  way  affects  the  same,  its  requirements 
must  be  strictly  complied  with  to  enable  parties  purchasing 
to  acquire  a  title,  and  that  these  cannot  in  the  slightest 
degree  be  dispensed  with  (Adriance  v.  McCaflerty,  2  Rodi. 
155  ;  People  v.  Hagartown,  102  N,  Y.  516).  On  the  other 
hand  the  late  Chief-Justice  Treat,  in  Atkins  v.  Hinman 
(2  Gi/7/:.  452,  456),  said  :  "  Technical  objections  are  gener- 
ally insisted  on,  and  have»  in  some  instances,  been  counten- 
anced by  the  courts.  They  proceed  from  a  one-sided 
view  of  the  subject.  The  allegation  that  the  land  is  sac- 
rificed for  a  trifle,  and  a  purchaser  is  acquiring  acres  for 
cents,  is  alone  regarded,  while  the  obligations  of  the  tax- 
payer and  the  rights  of  the  government  are  not  considered. 
If  the  proceedings  under  these  laws  are  to  be  subjected  to 
mere  technical  tests,  taxes  will  remain  unpaid,  individuals 
will  cease  to  bid  at  sales,  and  thus  the  principal  objects  of 
the  laws  may  be  frustated.  But  if,  on  the  other  hand,  by 
the  application  of  reasonable  rules,  some  assurance  is 
given  that  the  titles  will  be  sustained,  the  tax.  s  will  be 
generally  paid,  the  competition  at  the  biddings  will  be  in- 
creased, and,  instead  of  whole  tracts  of  land  being  sold  to 
pay  the  taxes  due  upon  them,  small  portions  only  will  suf- 
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fice."     These  views  seem  considerate  as  well  as  weighty 
and  merit  reflection 

The  decisions  before  cited  in  regard  to  the  insufficiency 
of  the  published  notice  to  redeem  would  be  conclusive 
here,  but  for  the  fact  that  the  notice  published. in  this  in- 
stance is  entirely  different  from  those  held  to  be  insuffi- 
cient. The  property  sold  is  in  the  Ninteenth  ward,  and 
the  published  notice  stated  that  property  situated  in  the 
"  Nineteenth  and  Twenty-second  "  Wards  were  sold  for 
these  taxes  December  28,  1886,  and  that  redemption  must 
be  made  **  on  or  before  the  expiration  of  two  years,"  which^. 
as  to  property  itfi  the  **  Nineteenth  and  Twenty-second  ** 
Wards,  was  specifically  stated  to  be  the  **  28th  of  Decem- 
ber, 1888."  I 

The  very  object  of  the  change  of  phraseology  was  to 
obviate  the  objections  sustained  as  to  the  former  notices, 
which  were  condemned  in  the  cases  mentioned. 

Thus,  the  published  notice  complied  not  only  substan- 
tially, but  literally,  with  the  law,  in  specifying  a** day  cer- 
tain "  on  which  redemption  was  required.  The  fact  that 
the  purchaser  did  not  pay  in  the  amount  of  the  bid  on  the  . 
day  of  the  sale  is  of  no  consequence  ;  the  certificate  dates 
from  the  day  of  sale,  draws  interest  from  that  day,  and  the 
time  to  redeem  starts  from  that  time  (People  v.  Cady,  105 
.V.  Y.  305). 

The  remaining  question  is  whether  the  comptroller's 
certificate  is  conclusive,  presumptive  or  any  evidence  of  the 
service  of  the  notice  to  redeem.  Until  a  lease  is  delivered, 
all  the  acts  required  to  be  done  are  performed  by  the  city, 
officials.  After  the  delivery  of  the  lease  to  the  purchaser 
one  act  is  required  to  be  performed  by  him.  He  is  to  serve 
upon  the  occupant  and  owner  a  notice  that  he  holds  the 
lease  and  requires  them  to  redeem  within  six  months 
{ConsoL  -^r/,§943).  The  notice  is  to  be  served  personally 
or  by  leaving  at  the  dwelling-house  of  the  occupant  or 
owner  with  a  person  of  suitable  age  and  discretion  belong- 
ing to  his  or  her  family  {ConsoL  Act^  §  944).  The  purchaser,. 
Vol.  XXX.— 8 
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to  complete  his  title,  shall  file  with  the  clerk  of  arrears  an 
affidavit  of  service  with  a  copy  of  the  notice  attached 
{Consol,  Act^  §945)-  If  comptroller  shall  be  satisfied  by 
such  affidavit  that  the  notice  has  been  duly  served,  and  if 
there  has  been  no  redemption,  he  (the  comptroller)  shall, 
tinder  his  hand  and  seal,  certify  to  the  fact,  and  the  con- 
veyance (lease)  shall  thereupon  become  absolute  and  the 
owner  be  barred  of  all  right  {ConsoL  Act,  §  946).  It  is 
contended  by  the  plaintiff  that  the  certificate  of  the  comp- 
troller is  a  judicial  act  in  the  nature  of  a  judgment,  and 
whether  his  determination  be  correct  or  not,  it  is  conclu- 
sive (People  V,  Chapin,  104  N.  Y.  100 ;  Same  v.  Same, 
103  Id.  635 ;  Rowland  v.  Eldredge,  43  Id.  461) ;  that  in 
the  Western  States  the  certificate  is  given  by  the  county 
court,  and  is  not  open  to  attack  collaterally  {Burroughs  on 
Tax.  §  116;  Wallace  v.  Brown,  22  Ark.  118;  Hunt  r. 
McFadgen,  20  Id.  277) ;  that  it  is  similar  to  proceedings 
in  rem  and  conclusive  as  to  all  persons  (Parker  v.  Over- 
man, 18  How.  {U.  S.)  104;  Payne  v.  Darby,  18  Ark.  444; 
Wallace  v.  Brown  and  Hunt  v.  McFadgen,  supra).  In 
other  words  the  plaintiff  contends  that  the  certificate  can 
be  attacked  only  on  a  direct  bill  filed  for  the  purpose  of 
setting  it  aside,  and  until  vacated  by  such  direct  proceed- 
ing it  cannot  be  otherwise  questioned.  The  statute  does 
not  declare  that  the  certificate  shall  be  conclusive  evidence 
of  the  facts  therein  set  forth,  or  even  presumptive  evidence 
thereof/  and  the  evident  intention  was  to  leave  the  question 
of  service  by  the  purchaser  of  the  notice  to  redeem  prov- 
able by  common-law  evidence  only.  The  presumptions 
attaching  to  the  other  proceedings  by  force  of  the  statute, 
and  the  general  presumption  that  public  officers  do  their 
duty  (Lawson  v.  Pinckney,  40  Super.  Ct.  187;  68  N.  Y. 
528;  45  Id.  369;  54  Barb.  9)  attaches  here,  but  only 
to  the  extent  that  redemption  had  not  been  made,  and  that 
the  comptroller  was  satisfied  by  the  affidavit  presented 
that  proper  service  of  the  written  notice  to  redeem  had 
been  made.     While  it  is  true  that  the  statute  allowing 
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time  for  redemption  exists  by  favor  of  the  legislature  and 
not  as  of  right,  it  must  while  in  force  be  regarded,  accord- 
ing to  its  purpose  and  intent,  as  an  additional  safeguard 
to  the  owner,  who  was  not  to  be  deprived  of  his  property 
until  all  the  terms,  conditions  and  requirements  of  the 
statute  were  substantially  complied  with.  The  certificate 
•of  the  comptroller,  even  if  regarded  as  a  judicial  act,  is  not' 
of  that  final  character  which  concludes  the  defendant, 
for  it  is  a  fundamental  rule  that  in  all  judicial  or  quasi 
judicial  proceedings,  whereby  the  citizen  may  be  deprived 
of  his  property,  he  shall  have  notice  and  an  opportunity 
of  a  hearing  before  the  proceedings  can  become  effectual. 
The  court  in  People  v,  Soper  (7  N.  Y.  p.  431)  said: 
**  There  is  nothing  which  our  law  denounces  more  explic- 
itly than  an  adjudication  of  the  rights  of  a  party  without 
offering  him  an  opportunity  of  being  heard  in  his  defense." 
Indeed,  notwithstanding  the  certificate,  the  landowner 
has  the  right  to  prove  that  redemption  had,  as  matter  of 
fact,  been  made,  or  that  no  affidavit  whatever  had  been 
presented  to  the  comptroller,  or  that  the  one  upon  which 
he  acted  was  false  in  material  respects. 

In  Smith  v.  Buhler(i2i  N,  K  213),  arising  upon  the 
very  same  statutory  provisions  that  the  case  at  bar  is 
founded  on  {Laws  (7/1871,  ch.  381),  FiNCH,  J.,  delivering 
the  opinion  of  court,  said :  **  Due  service  upon  the  owner 
of  a  notice  to  redeem  is  made  essential  to  the  right  of  the 
purchaser  to  have  his  lease  from  the  comptroller  made 
absolute.  Until  then  the  lessee,  as  against  the  owner, 
obtains  no  title,  and  has  only  an  imperfect  or  inchoate  right 
which  may  ripen  into  one.  That  notice  is  for  the  protec- 
tion of  the  owner,  and  to  give  him  a  final  opportunity  to 
save  his  title  from  destruction.  It  is  to  him  the  most 
important  step  in  the  proceeding  upon  which  he  has  a  right 
to  rely,  and,  since  its  result  is  to  finally  divest  his  title, 
must  be  taken  in  strict  accordance  with  the  statute.*' 

In  the  People  v.  Walsh  (87  N.  K  481)  it  was  held  in 
a  summary  proceeding  to  recover  possession  of  land  in  the 
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City  of  Brooklyn,  claimed  under  a  tax  sj^le,  that  service 
of  the  notice  required  by  the  statute  must  be  proved  by 
competent  common-law  evidence  that  a  copy  of  the  notice 
with  an  affidavit  of  the  service  thereof  is  not  sufficient. 
Earl,  J.,  said  :  **  There  is  nothing  in  the  statutes  of  1854 
or  1862  which  are  the  same  in  substance  as  the  sections  in 
the  Consolidation  Act  or  in  any  other  statute,  making 
the  affidavit  of  the  service  of  notice  evidence  of  such  ser- 
vice in  any  court  or  judicial  proceeding.  It  was  required 
to  be  made  and  filed  for  purpose  of  making  record 
evidence  sufficiently  reliable  for  all  purposes.  The  tax 
collector,  under  section  29  above. recited,  could  rely  upon 
it  when  the  owner  or  other  person  came  to  redeem  premises 
from  the  sale,  section  27  required  that  the  notice  should 
be  served  before  the  owner  could  be  divested  of  his  title, 
and  a  person  claiming  under  a  tax  sale  must  show  the 
service  of  the  notice  by  competent  evidence.  Upon  the 
trial  before  the  justice,  the  appellant  put  in  evidence  a 
copy  of  the  notice  and  the  affidavit  attached  thereto,  but 
gave  no  other  evidence  or  proof  of  the  service.  That  was 
not  sufficient.  The  service  of  the  notice  should  have  been 
proved  by  common-law  evidence.  So  far  as  I  have  been 
able  to  discover,  such  has  been  the  rule  uniformly  applied 
in  analogous  cases  (citing  several  authorities).  Ex  parte 
affidavits  are  evidence  in  judicial  proceedings  only  as  some 
law  has  declared  them  to  be  evidence,  and  they  are  not 
evidence  of  any  facts  stated  in  them,  unless  some  law 
makes  them  such.  As  shown  above,  it  is  plain  that  the 
affidavit  required  by  section  28  can  answer  a  purpose  with- 
out holding  that  it  is  a  substitute  for  common  law  evidence 
of  the  service  of  notice,  and  hence  the  claim  is  not  well 
founded  that  the  statute  requiring  the  affidavit  is  useless, 
unless  it  is  held  to  furnish  evidence  of  the  service  in 
any  and  all  judicial  proceedings.  This  construction  can 
ordinarily  lead  to  no  great  inconvenience,  because  the 
person  making  the  service  of  notice  can  be  called  as  a 
witness,  and  the  proof  of  service,  if  desirable,  could  be 
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perpetuated  under  the  laws  relating  to  perpetuating  evi- 
dence, and  if  the  affidavit  ought  to  be  either  conclusive  or 
prima  facie  evidence  of  the  service  of  notice,  the  legisla- 
ture can  be  appealed  to  so  to  declare." 

The  Revised  Statutes  in  regard  to  the  sale  of  lands  for 
taxes  by  the  State  comptroller  are  substantially  the  same 
as  those  we  have  been  considering,  for  service  of  notice  to 
redeem. 

In  Caulkins  v.  Chamberlain  (22  Weekly  Dig.  93),  the 
court  said  :  "  It  was  not  intended  that  a  certificate  in  com- 
pliance with  section  73  should  be  received  as  prima  facie 
evidence  of  the  facts  required  to  be  done  by  the  grantee 
in  a  litigation  over  title  to  land.  Service  to  redeem  should 
have  been  proved  by  common-law  evidence." 

The  two  last  cases  demonstrate  that  though  an  affidavit 
of  service  of  notice  to  redeem  may  be  proper  for  some 
purposes,  such  as  satisfying  the  comptroller  sufficiently 
for  him  to  give  his  certificate,  yet,  when  the  matter  comes 
to  litigation  in  the  courts  over  the  title,  it  has  no  weight 
as  evidence,  for  in  such  case  the  party  sought  to  be  affected 
by  proof  of  service  of  so  important  a  document  must  in 
every  system  of  jurisprudence  have  an  opportunity  of 
cross-examining  the  witness  at  whose  hands  such  results 
are  claimed  to  have  been  affected. 

The  service  of  the  notice  to  redeem  being  one  of  the 
essential  steps  to  divesting,  the  owner's  title  is  in  its  very 
nature  jurisdictional  (Joslyn  v,  Rockwell,  128  N,Y,  334). 
Where,  therefore,  a  sale  was  made  and  lease  given  for  the 
nonpayment  of  taxes  for  the  year  1876,  and  the  notice 
served  stated  a  sale  for  a  tax  of  1874,  held,  that  this  was 
not  a  compliance  with  the  provision  of  the  statute,  and 
that  thie  lessee  acquired  no  title ;  and  all  this,  notwith- 
standing the  certificate  of  the  comptroller  that  he  was  sat- 
isfied the  proper  notice  had  been  served  (Smith  v,  Buhler, 
121  -A^.  K  213).  Where  a  taxpayer  called  upon  the  proper 
officer  for  a  statement  of  all  taxes  due  from  him,  received 
a  statement  and  paid  all  the  taxes  included  therein,  and 
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afterwards  the  land  was  sold  for  nonpayment  of  taxes  in 
arrear  at  the  time  the  statement  was  furnished,  but  which 
were  omitted  from  it  by  the  neglect  of  the  officer  or  his 
clerk,  the  title  of  the  taxpayer  is  not  divested  by  the  sale 
(People  V.  Registrar,  etc.,  1 14  N.  F.  19).  The  affidavit 
furnished  by  the  lessee  was  not  sufficient  evidence  of  the 
fact  of  service  (People  ex  rcL  Martin  v.  Brown. 55  N,  K 
180 ;  Cagwin  v.  Hancock,  84  Id,  532). 

Indeed,  in  People  v,  Chapin  (104  iV.  K  at  p.  371), 
wherein  the  court  held  that  the  comptroller  to  an  extent 
acted  judicially  in  certain  tax  matters,  disclaimed  all  idea 
of  holding  such  a  deter.nination  conclusive.  The  court 
said  :  **  The  owner  of  the  land  is  not  a  party  to  the  pro- 
ceeding, nor  is  he  permitted  in  this  way  to  test  the  valid- 
ity of  the  sale  or  tax.  In  such  a  controversy  the  pur- 
chaser would  have  an  interest  and  a  right  to  its  protection 
in  the  courts  by  the  usual  course  of  legal  proceedings. 
The  statute  contains  no  intimation  of  a  legislative  pur- 
pose  to  deprive  him  of  that  right.  It  gives  no  process  to 
bring  him  in,  confers  no  power  to  compel  witnesses.  In 
short,  it  creates  no  court ;  provides  for  a  single  transaction 
to  which  the  comptroller  and  the  purchaser  are  the  only 
parties." 

These  cases  all  demonstrate  that,  while  an  affidavit  may 
suffice  to  satisfy  the  comptroller  and  authorize  his  certifi- 
cate, yet,  at  the  trial  commoa-law  evidence  of  service  of 
the  written  notice  to  redeem  must  be  furnished  that  the 
propriety  of  it  might  be  tested  by  legal  rules,  and  any 
'  fraud  in  respect  to  the  attempted  service  detected  and 
defeated.  It  was  certainly  not  intended  to  conclude  the 
owner  by  the  ex  parte  affidavit  filed  with  the  comptroller^ 
whether  true  or  false,  or  by  the  certificate  of  that  official 
founded  thereon,  in  the  absence  of  the  owner,  and  without 
affording  him  any  hearing  whatever  thereon.  No  one  can 
be  condemned^  nor  can  his  property  be  taken  or  its  title 
divested,  without  his  day  in  court — a  hearing  of  some 
kind — and  an  opportunity  to  defend  against  the  charge 
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which  is  calculated  to  produce  these  results.  The  defend- 
ant offered  to  prove  irregularities  in  the  service  of  the 
written  notice  to  redeem,  fatal  to  the  plaintiff's  case,  and 
the  evidence  was  excluded  under  exception,  upon  the 
ground  that  the  certificate  of  the  comptroller  was  conclu- 
sive. 

For  this  error  the  verdict  in  favor  of  the  plaintiff  must 
be  set  aside,  and  a  new  trial  ordered,  with  costs  to  abide 
the  event.  The  various  objections  have  been  fully  gone 
over  in  the  hope  that  the  new  trial  may,  to  some  extent, 
be  simplified  thereby. 


McCOMB  V,  BELKNAP. 


N.  V,   Supreme    Courts  Trial  before   Referee ;    December^ 

1892. 

1.  Statutes  ;  interpretation.^     In  view  of  the  highly  penal  character 

of  section  12  of  the  Manufacturing  Act  of  1848  (L.  1848,  c.  40). 
imposing  a  personal  liability  for  the  debts  of  a  corporation, 
formed  under  such  Act,  upon  the  trustees  thereof,  for  failure 
to  file  an  annual  report,  L.  1871,  c.  535 — authorizing  the  forma- 
tion of  corporations  for  the  purpose  of  acquiring  and  improv- 
ing real  estate 'for  residences,  in  the  manner  specified  for  the 
Jormation  of  a  corporation  under  the  Manufacturing  Act,  and 
providmg  thata  corporation  so  formed  shall  be  subject  to  all 
the  •*  provisions  and  obligations  "  of  the  Manufacturing  Act — 
will  not  be  construed,  in  absence  of  express  provision,  to  ex- 
tend the  penalty  imposed  by  the  Manufacturing  Act,  upon  the 
trustees  of  a  corporation  formed  under  the  Act  of  1871, 
although  the  trustees  of  a  corporation  formed  under  such  Act 
are  required  to  file  an  annual  report  in  accordance  with  the 
same  section  of  the  Manufacturing  Act  that  imposes  the  pen- 
alty.* 

2.  Building  eorporationsi]   A  trustee  of  a  corporation  formed  under 

♦  Both  L.  1848.  c.  40,  and  L.  187 1,  c.  535,  are  repealed  by  the  gen- 
eral Corporation  Acts  of  1890.  See  L.  1890,  c.  563,  §  26;  Id.  c.  5^1. 
§73:  A/.  0.567,824. 


120  VOLUME     XXX. 

McCorab  V,  Belknap. 

L.  1871,  c.  535,— authorizing  the  formation  of  corporations,  for 
the  purpose  of  acquiring  and  improving  real  estate  for  resi- 
dences m  the  manner  specified  for  the  formation  of  a  corpo- 
ration under  the  Manufacturing  Act  (L.  1848,  c.  40),  is  not 
rendered  personally  liable  for  the  debts  of  the  corporation 
because  of  a  failure  to  file  an  annual  report  in  accordance  with 
the  provisions  of  the  Manufacturing  Act. 

Trial  before  a  referee. 

The  action  was  brought  by  James  J.  McComb  as  a 
creditor  of  the  Madrid  Apartment  Association,  a  corpora- 
tion formed  under  the  L.  1871,  c.  535,  against  Robert  L. 
Belknap,  a  trustee  of  such  corporation,  to  charge  him  with 
a  personal  liability  for  the  debt  of  the  corporation,  be- 
cause of  an  omission  by  his  co-trustees  to  file  an  annual 
report  within  the  time  required. 

Plaintiff  sought  to  recover  upon  the  ground  that  section 
12  of  the  Manufacturing  Act  {L,  1848,  c.  40),  requiring 
corporations  formed  thereunder  to  file  annual  reports,  and 
imposing  a  personal  liability  upon  trustees  for  the  debts 
of  the  corporation  in  case  of  non-compliance,  was  extended 
by  the  L.  1871,  c.  535,  to  corporations  formed  under  the 
latter  act. 

The  material  portions  of  L.  1871,  c.  535,  read  as  fol- 
lows :  "  An  act  to  extend  the  operation  and  effect  of  the 
act  passed  February  17th,  1848,  entitled  *  An  act  to  author- 
ize the  formation  of  corporations  for  manufacturing,  min- 
ing and  mechanical  or  chemical  purposes.' 

"  The  people  of  the  State  of  New  York,  represented  in 
Senate  and  Assembly,  do  enact  as  follows  :  Section  i. 
Any  three  or  more  persons  may  organize  themselves  into 
a  corporation  in  the  manner  specified  and  required  in  and 
by  the  act  entitled  *  An  act  to  authorize  the  formation  of 
corporations  for  manufacturing,  mining,  mechanical  or 
chemical  purposes,'  passed  February  17th,  1848,  for  the 
purpose  of  purchasing,  acquiring  and  improving  real 
estate  for  residences  and  homesteads,  and  apportioning  and 
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<listributing  the  same  among  the  stockholders  and  mem- 
bers of  such  corporation.  The  corporation  so  formed 
-shall  be  subject  to  all  of  the  provisions  and  obligations  of 
the  act  aforesaid,  and  the  acts  amendatory  thereof,  and  it 
shall  have  power  to  take  and  hold  by  purchase,  contract 
•or  lease,  and  convey  such  real  estate  as  shall  be  neces- 
sary," etc. 

George    A,    Strong    {Afar tin   &   Smith,  attorneys)    for 
plaintiff. 

George  H.  Adams  i^De Forest   &    Weeks ,   attorneys)    for 
•defendants. 

Fran'CIS  Lynde  Stetson,  Referee. — After  long  and 
careful  consideration,  though  not  without  lingering  doubt 
as  to  soundness  of  the  point  taken  by  the  learned  counsel 
for  the  defendant,  I  have  concluded  to  grant  his  motion 
for  a  dismissal  of  the  complaint  solely  upon  the  ground 
that  the  defendant  is  not  subject  to  the  penalties  imposed 
by  the  twelfth  section  of  the  Manufacturing  Corporations 
Act  of  1848  (chap.  40). 

I  have  reached  this  conclusion,  first,  because  the 
point,  if  well  taken,  is  decisive  in  favor  of  the  defendant, 
and  if  apparently  sound  may  properly  be  entertained  by 
the  trial  court,  with  a  view  of  saving  the  expense  of  pre- 
senting subordinate  issues  in  the  case ;  second,  because 
the  decision  on  this  point  if  erroneous,  can  be  quickly  and 
easily  reviewed  and  reversed  on  appeal  without  embarrass- 
ment to  the  subsequent  trial  of  the  other  issues  which 
then  will  become  important,  and  thirdly,  because  it  seems 
to  me  that  substantial  justice  will  be  promoted  by  a  dis- 
missal of  the  complaint. 

It  is  sought  to  charge  the  defendant  as  trustee  of  the 
Madrid  Apartment  Association  with  more  than  $230,000 
solely  because  there  was  not  filed  during  the  first  twenty 
•days  of  January,  1885,  *  report  which,  on  April  30,  1885, 
was   filed  by  three  of  his  co-trustees,  showing  that  the 
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Association  owed  $230,000,  and  that  its  total  capital  stock 
had  been  paid  in  in  cash.  So  far  as  the  evidence  shows, 
the  plaintiff's  condition  was  in  no  wise  altered  or  affected 
by  the  delay  in  fih"ng  this  report,  and  the  close  relation  of 
the  plaintiff  to  the  enterprise  from  the  early  summer  of 
1883,  and  for  nearly  a  year  before  defendant  was  elected 
trustee,  warrants  the  belief  that  during  all  that  time  he 
knew  the  actual  condition  of  the  company  quite  as  well  as 
did  the  defendant.  The  claim  therefore  is  one  that 
depends  upon  the  strict  letter  of  the  statute  and  involves 
no  equitable  considerations.  If  the  plaintiff's  claim  had 
been  but  one  dollar,  that  would  have  been  the  measure  of 
the  defendant's  punishment ;  but,  because  the  claim  hap- 
pened to  be  $230,000,  the  penalty  of  the  statute  applied 
to  this  case  would  rise  to  a  sum  in  comparison  with  which 
the  largest  pecuniary  amercement  for  the  greatest  of 
crimes  sinks  into  contemptible  insignificance.  It  may  pos- 
sibly be  the  duty  of  some  court  thus  to  crush  this  defend- 
ant for  his  purely  technical  default,  but  in  absence  of 
controlling  authority,  I  cannot  conclude  such  to  be  my 
obligation,  and  the  few  authorities  cited  before  me  either 
leave  the  question  in  doubt  or  fairly  justify  a  conclusioa 
in  favor  of  the  defendant. 

The  principal  question  is  whether  the  twelfth  section 
of  the  Act,  chapter  40,  of  the  Laws  of  1848,  applies  in 
respect  of  this  defendant.  The  section  does  so  apply- 
unless  its  highly  penal  character  checks  the  implications 
necessary  to  apply  it  to  the  defendant's  case. 

My  decision,  therefore,  turns  upon  a  consideration,  first, 
of  the  acknowledged,  adjudicated  and  dreadfully  apparent 
penal  character  of  the  statute  (Gadsden  v.  Woodward,  103 
N.  Y,  242),  and  second,  of  the  equally  well  settled  rule 
of  law  that  the  penalty  thus  imposed  is  of  the  kind  that 
is  not  to  extend  by  implication  to  any  case  not  embraced 
in  the  terms  merely  because  apparently  within  the  policy 
of  the  statute  (Ronnell  v.  Griswold,  80  iV.  Y,  128,  136; 
Whitaker  v.  Masterton,  106  Id,  277-281). 
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The  subordinate  questions  are  (i)  was  the  Madrid  Asso- 
ciation organized  under  the  Act  of  1848,  and  (2)  if  not 
organized  under  the  Act  of  1848,  was  this  penal  provision 
of  that  Act  carried  into  the  Act  under  which  the  Associa-^ 
tion  was  organized. 

First:  Answering  these  questions  in  their  order,  I 
observe,  the  incorporators  of  the  association  filed  their 
certificate  in  terms  under  the  law  of  1848,  and  if  their 
voluntary  act  were  of  legal  consequence,  the  defendant 
would  be  subject  to  that  law.  Butj  obviously,  the  operation 
of  the  statute  must  depend  upon  the  intent  of  the  legislature 
and  not  upon  any  assumption  by  the  incorporators.  The 
law  of  1 848  did  not  authorize  the  formation  of  an  association 
for  the  erection  of  apartment  buildings.  Therefore  the 
original  act  did  not  of  itself  and  by  its  own  terms  compre- 
hend the  Madrid  Apartment  Association.  The  Act,  chap- 
ter 535  of  the  Laws  of  1871,  entitled  **  An  Act  to  extend  the 
operation  and  effect  of  the  Act  of  "1848,  under  which  only 
it  became  possible  to  incorporate  the  Madrid  Association, 
did  not  amend  the  Act  of  1884,  but  merely  authorized  three 
or  more  persons  **  to  organize  themselves  into  a  corpora- 
tion in  the  manner  specified  and  required  by  the  Act  of** 
1848,  and  provided  that "  the  corporation  so  formed  shall  • 
be  subject  to  all  the  provisions  ^nd  obligations  of  the  Act 
aforesaid,  and  the  Acts  amendatory  thereof."  No  other 
reference  is  made  to  the  Act  of  1848. 

I  am  unable  to  conclude  that  the  Madrid  Association 
organized  underthis  law  of  1871,  was  formed  under  the  Act 
of  1848.  As  already  observed  nothing  in  the  body  of  the 
law  of  1 87 1  amends  the  Act  of  1848,  and  the  call  of  the  title 
of  the  later  law  is  fully  satisfied  by  extending  to  corpora- 
tions formed  thereunder  all  the  provisions  which  the  body 
of  the  law  in  terms  borrows  from  the  former  Act.  Besides, 
this  is  a  general  law,  in  respect  of  which  there  is  no  constitu- 
tional requirement  as  to  the  title,  so  that  the  title  need  not 
be  considered  as  controlling  the  body  of  the  law  ;  and  in 
my  opinion  the  body  of  the  law  is  not  so  ambiguous  as  to 
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require  reference  to  the  title  to  explain,  much  less  to 
enlarge  its  meaning  (See  People  v.  Wood,  71  N,  V.  374; 
People  V.  Davenport,  91  Id.  585). 

I  am  aware  that  in  considering  another  statute  of  this 
same  class,  Judge  Learned,  reviewing  many  similar 
extentions  of  the  Act  of  1848,  declined  to  say  that  a  cor- 
poration formed  under  such  a  law  was  not  formed  under 
the  Act  of  1848  (Wakefield  v.  Davidson,  3d  Department, 
September,  1 877)  and  in  another  such  case  (People  v.  Knick- 
erbocker Ice  Co.,  99  N.Y.  181)  Judge  Danforth  referred 
to  such  a  company  -indifferently  as  being  formed  first  (p. 
182)  *'  under  the  **  Manufacturing  Act  *'  and  second  (p. 
184)  "under the  Act  of  1855."  Neither  of  these  observa- 
tions  however  amounts  to  a  direct  decision  of  the  point, 
and  in  absence  of  such  decision,  I  shall  not  conclude  that 
a  corporation  first  authorized  by  the  law  of  1871  was 
.formed  under  the  Act  of  1848.  Certainly  I  shall  not  so  hold 
for  the  purpose  of  imposing  a  penalty. 

Second.  Neither  can  I  hold  that  the  Law  of  1871, 
which  nowhere  refers  to  a  penalty,  impliedly  adopted  that 
provided  by  section  12  of  the  Act  of  1848  for  trustees  in 
default  under  that  section  of  that  law. 

It  is  the  settled  law  of  this  State,  that  a  corporation 
and  all  the  stockholders  of  a  corporation  formed  under  a 
law  such  as  this,  are  subject  to  the  provisions  of  the  Act  of 
1848  (Wakefield  t/.  Fargo,  90  N.  Y.  216).  It  is  also  true 
that  the  trustees  of  such  a  corporation  are  bound  to  per- 
form all  the  duties  imposed  upon  the  corporation  by 
the  Act  of  1848,  and  that  the  duty  of  filing  an  annual  re- 
port is  imposed  upon  the  corporation  itself  to  be  per- 
formed in  its  behalf  by  its  trustees  (Cornell  v.  Roach,  loi 
N,  K375).  It  follows  in  my  opinion  that  it  was  the  duty  of 
the.  trustees  of  the  Madrid  Association  to  file  the  annual 
report  required  of  the  corporation  by  the  twelfth  section 
of  the  Act  of  1848,  to  this  extent  adopted  by  the  law 
of  1 87 1,  and  the  sole  remaining  question  is  whether  a  fail- 
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ure  to  perform  this  corporate  duty  subjected  the   trustees 
to  the  penalty  imposed  by  the  same  section. 

Ordinarily  it  would  be  quite  absurd  to  split  a  section  of 
a  statute  adopted  by  implication .  into  a  later  law,  and 
without  any  expressed  provision  to  that  effect  to  hold  that 
the  first  half  o<  the  former  section  has  been,  while  the  latter 
half  had  not  been  adopted.  I  am  not  wholly  satisfied  that 
in  the  present  case  the  law  authorizes  such  a  course,  but  to 
avoid  injustice  and  in  view  of  the  established  rule  that  the 
law  does  not  imply  a  penalty  where  none  is  expressly  pro- 
vided, as  well  as  in  view  of  the  obvious  fact  that  the  law  • 
of  1 87 1  does  not  say  one  word  about  penalties,  I  shall 
here  apply  the  general  rule,  and  conclude  that  no  penalty 
is  imposed  by  the  Act  of  1 87 1  upon  trustees  of  corpora- 
tions formed  thereunder. 

Such  a  conclusion  is  not  forbidden  by  the  decision  in 
Wakefield  v.  Fargo  (90  N.  Y.  216)  for  on  the  first  hearing 
of  that  cause  at  General  Term  (3d  Department,  Septem- 
ber, 1877,  5  Weekly  Dig,  454)  Judge  LEARNED  was  careful 
to  observe  that  "the  liability  claimed  in  this  case  (a 
stockholder's  liability)  "  is  not  in  the  nature  of  a  penalty 
or  forfeiture  and  does  not  exist  solely  as  a  liability  im- 
posed by  statute."  In  the  arguments  before  the  court 
of  appeals,  Judge  Peckham  for  the  appellant  assumed 
(90  N,  V.  215),  and  Mr.  Hale  for  the  respondent  apparent- 
ly  conceded  (p.  216),  that  if  the  liability  then  considered 
were  penal  in  its  nature,  it  could  not  be  imposed. 

On  the  other  hand  there  are  many  authorities  apparent- 
ly justifying  my  application  of  the  rule  that  penalties  are 
not  to  be  implied  (Jones  v.  Estes,  2  Johns.  380),  if  not  con- 
clusive is  strongly  persuasive  in  this  direction  and  support 
IS  given  by  the  cases  of  Bell  v.  Dole  (i  i  Johns,  173)  ;  Health 
Dept.  V.  Knoll  (70  N.  Y.  536);  Curtis  v.  Leavitt  (17  Barb. 
339)  and  Bonnell  v.  Griswold  (80  N.  Y.  128).  > 

Against  these  authorities  and  this  rule  of  strict  construc- 
tion the  learned  counsel  for  the  plaintiff  has  pleaded  that 
''  a  statute  which  is  penal  to  some  persons,  provided  it  is 
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tieneficial  generally,  may  be  equitably  considered."  This 
dictum  from  an  early  case  has  met  with  some  limitation 
{Sutherland  Statutory  Construction^  §  359;  Endlich  on 
Statutes^  §  333),  and  does  not  answer  the  question 
whether  the  legislature  of  1871,  having  before  them  the 
penalty  on  trustees  imposed  by  the  twelfth  section  of  the 
Act  of  1848,  intended  to  apply  that  penalty  to  the  new 
class  of  corporations  by  providing  only  that  such  "  corpor- 
ation so  formed  shall  be  subject  to  all  the  provisions  and 
obligations  of  the  Act  aforesaid." 

The  question  becomes  important  in  view  of  a  line  of 
cases  cited  by  the  learned  counsel,  and  especially  two  not 
cited  by  him  (Re  Coy,  31  Fed.  Rep,  794-800  ;  TJ.  S.  1. 
Lacher,  134  C/.  5.  624)  relaxing  the  cited  rule  of  strict  con- 
struction in  the  case  of  penal  statutes.  While  the  doc- 
trine of  these  cases  challenges  the  certainty  of  my  conclu- 
sion, it  does  not  affect  my  sense  of  the  inherent  injustice 
of  this  penalty  or  of  its  application  in  this  case,  and  I  feel 
authorized  to  follow  the  lead  of  the  earlier  decisions  of  the 
courts  of  this  State.  The  statute  of  1871  being  absolutely 
silent  as  to' penalties  on  trustees  and  preserving  only  the 
^*  provisions  and  obligations  of  the  corporation,"  the 
conclusion  that  the  legislature  intentionally  omitted  this 
harsh  penalty  is  quite  as  well  warranted  as  the  forced  pre- 
sumption that  the  intent  was  to  continue  it. 

With  respect  to  the  learned  counsel's  suggestion  that 
this  decision  may  affect  many  other  cases,  it  is  now  enough 
to  observe,  first,  that  each  of  those  cases  must  be  decided 
on  its  own  facts,  and  second,  that  all  similar  claims  more 
than  three  years  old,  not  already  in  suit,  are  outlawed,  and 
that  no  new  claims  can  arise  of  a  date  subsequent  to  the 
first  day  of  May.  1891,  when  the  Act  of  1848  and  its  vari- 
ous extensions  forever  passed  away  {Laws  1890,  ch.  564, 

§73;  ch.  567,  §  24,  p.  1 176). 

I  hold  and  decide  that  the  complaint  be  and  it  is  here- 
by dismissed  on  the  merits  on  the  specific  ground  that  the 
penalty  imposed  by  the  twelfth  section  of  the  Act,  chap- 
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ter  40  of  the  Laws  of  1848,  does  not  apply  in  respect  of 
trustees  of  corporations  formed  under  the  Act,  chapter 
535  of  the  Laws  of  187 1. 


BOYD  V.  STEWART. 
N.  Y.  City  Court y  Special  Term  ;  March,  1893. 

1.  Mechanics'  lien  ;  J  or  eclosure,']  Under  section  i8of  the  Mechanics* 

Lien  Actof  1885  (Z.  1885,  c.  342) — providing  that  separate  actions 
for  the  foreclosure  of  several  mechanic's  le ins  upon  the  same 
property  may  be  consolidated  by  the  court  in  which  the  first 
action  is  brought, — the  N.  Y.  city  court  may  consolidate  a  sub- 
sequent action  for  the  foreclosure  of  a  mechanic's  lien  brought 
in  the  supreme  court  with  an  earlier  action  brought  in  the  city 
court. 

2.  Constitutional  law;  the  judiciary  \     The  jurisdiction  conferred 

by  the  Mechanics'  Lien  Act  of  1885  (Z.  1885,  c.  342,  §  18)  upon  a 
court  of  record,  in  which  the  first  action  to  foreclose  a  mechan- 
ic's lien  has  been  commenced  to  remove  to  itself  subsequent 
actions  to  foreclose  other  mechanics'  liens  on  the  same  property, 
is  not  in  conflict  with  the  constitution  Art.  VI,  §  6,*  when  it 
operates  to  deprive  the  supreme  court  of  jurisdiction  ;  since  the 
foreclosure  of  a  mechanic's  lien  was  neither  a  common  law  nor 
an  equity  action,  but  of  partly  statutory  origin. 

Motion  by  defendant  to  consolidate  several  actions  for 
the  foreclosure  of  mechanics*  liens. 

Section  18  of  the  Mechanics'  Lien  Act  (Z.  1885,  c.  342) 
provides,  that,  **  Any  persons,  firms,  corporations  or  asso- 
ciations claiming  liens  up6n  the  same  property  may  join 
in  the  same  action,  and  when  separate  actions  are  com- 
menced the  court  in  which  the  first  action  was  brought 

*  The  Constitution,  art.  VI.,  §  6,  provides  that "  There  shall  be  the 
existing  supreme  court  with  general  jurisdiction  in  law  and  equity." 


128  VOLUME    XXX. 

Boyd  V.  Stewart. 

may,  upon  the  application  of  the  owner  of  the  property, 
or  of  any  part  thereof,  or  of  any  party  to  either  action, 
consolidate  them.  The  provisions  of  this  section  shall 
not  apply  to  actions  commenced  in  courts  not  of  record." 
Clarence  N.  Boyd  brought  an  action  in  the  N.  Y.  city 
court  to  foreclose  a  mechanics'lien  against  Mary  M.  Stew- 
art and  others.  The  defendant,  Mary  M.  Stewart,  the 
owner  of  the  property,  by  this  motion  sei^s  to  have  two 
subsequent  actions  for  the  foreclosure  of  like  liens  on  the 
same  property, — one  brought  by  John  Sheehy  in  the 
city  court  and  the  other  by  Henry  Iden  in  the  supreme 
court  against  the  same  defendants, — consolidated  with 
the  action  first  mentioned. 

Lewis  L,  Delafield  {Hawkins  &  Delafield^  attorneys),, 
for  the  motion. 

Albert  /.  Sire,  Hoadley,  Lauterbach  &  Johnson,  Benjamin 
Tuska,  Isaac  L,  Sink,  Earley  &  Prefidergast,  Setli  R,  Johu 
son  and  James  N.  C,  Johnson  (attorneys  for  the  remaining 
parties  to  the  several  actions),  in  opposition  to  motion. 

FiTZSIMONS,  J. — This  is  a  motion  to  consolidate  three 
actions  brought  to  foreclose  mechanics*  liens,  and  is  made 
under  section  i8  of  the  Mechanics*  Lien  Act  of  1885  (chap. 
342).  One  of  the  said  actions  was  commenced  in  the 
supreme  court.  The  first  action  was  commenced  in  this 
court. 

The  plaintiff*s  attorney,  who  opposes  this  motion, 
seems  to  question  the  right  of  this  court  to  take  to  itself 
for  trial  the  action  pending  in  the  supreme  court,  and  also 
appears  to  doubt  the  constitutionality  of  the  section 
above  referred  to.     I  feel  no  such  apprehension. 

The  action  in  question  is  purely  of  statutory  creation. 
Section  18  of  the  Act  of  1885  provides  that  the  court  of 
record  which  first  obtains  jurisdiction  of  such  an  action 
may  take  to  itself  for  trial,  upon  application  of  the  owner 
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or  others  interested,  all  subsequently  commenced  actions 
of  like  character  and  consolidate  them.  As  the  first 
action  was  commenced  in  this  court,  which  is  a  court  of 
record,  it  is  very  plain  that  our  powers  are  the  same  as  it 
the  first  action  was  commenced  in  tl  e  supreme  court.  II^ 
such  event  that  court  could  take  the  action  and  consolidate 
it  with  the  action  pending  there. 

This  is  not  a  common  law  action  nor  is  it  an  equity 
action.  It  is  just  what  the  statute  proclaims  it  to  be,, 
nothing  more  or  less.  It  is,  as  before  stated,  purely  of 
statutory  creation  ;  and  therefore  the  jurisdiction  of  this, 
court  over  the  supreme  court  action  is  not  aflfected  by- 
section  6  of  the  Judiciary  Article  (6)  of  the  Constitution* 
of  the  State. 

Motion  granted. 


WARDLAW  V.  MAYOR,  ETC.  OF  N.  Y. 

iV.   Y,   Superior  Court,  Special   Term ;  May,  1893. 

Amendment:  terms  of  all<yiuing,\  Although  the  payment  of  plaint- 
iff's costs  and  disbursements  at  the  trial  and  General  Term 
where  he  has  been  successful,  together  with  the  costs  of  motion, 
should  be  imposed  as  a  condition  of  allowing  defendant  to 
amend  his  answer  after  the  reversal  of  the  judgment  in  plaint- 
ifl's  favor  and  the  granting  of  a  new  trial  with  costs  to  abide 
the  event  by  the  court  of  appeals,— yet  an  extra  allowance 
granted  plaintiff  on  the  former  trial,  which  would  increase  such 
penalty  to  an  exorbitant  amount  if  included,  should  not  be 
added  thereto. 

Motion  to  resettle  an  order  allowing  defendant  to  serve, 
an  amended  answer  on  the  payment  of  costs. 
Vol.  XXX.— 9 
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Z.  Laflin  Kellogg  {Kellogg,  Rose  &  Smithy  attorneys), 
for  the  motion. 

William  H.  Clark,  opposed. 

GiLDERSLEEVE,  J. — On  April  6,  1893,  an  order  was 
entered  allowing  defendants  to  serve  an  amended  answer, 
on  payment  of  the  costs  of  Trial  and  General  Terms,  and 
$10  costs  of  motion.  The  plaintiff  had  been  successful 
.at  the  trial  and  at  General  Term,  but  the  court  of  appeals 
reversed  the  judgments  in  plaintiff's  favor  and  ordered  a 
new  trial,  with  costs  to  abide  the  event.  Thereupon,  de- 
iendants  moved  for  leave  to  serve  an  amended  answer.  I 
granted  the  application  on  condition  that  defendants  pay 
the  costs  of  the  Trial  and  General  Terms,  holding  that  in- 
asmuch as  this  amendment  might  possibly  result  in  a  ver- 
dict for  defendants,  in  which  event  plaintiff  would  lose  the 
•costs  of  the  Trial  and  General  Terms,  in  which  she  had 
been  successful,  it  was  just  that  she  should  receive  these 
costs  as  a  condition  for  granting  the  motion  ;  and  I  im- 
posed also  on  defendants  $10  as  the  costs  of  the  motion 
(Ireland  v.  Metropolitan  El.  Ry.  Co.,  8  State  Rep.  127). 
The  plaintiff  afterwards  entered  into  a  stipulation  with 
defendants  that  these  costs  should  be  regarded  solely  as  a 
penalty  which  defendants  must  pay  for  the  privilege  of 
serving  an  amended  answer,  and  that  if  the  plaintiff  is  suc- 
cessful at  the  trial,  she  may  tax  the  same  costs  again.  The 
amount  of  the  costs  as  taxed,  including  an  extra  allowance 
of  $343.15,  is  $580.48,  which,  with  the  costs  of  the  motion, 
amount  to  J590.48.  This  sum  the  defendants  regard  as  an 
excessive  penalty  to  pay  for  leave  to  serve  an  amended 
answer.  The  plaintiff,  on  the  other  hand,  contends  that 
under  the  decision  of  Ireland  v,  Ry.  Co.  {supra)  she  is  en- 
titled to  receive  that  amount,  to  wit,  all  her  costs,  dis- 
bursements and  allowance  as  taxed. 

I  cannot   agree  with  this  contention.     The  terms   are 
entirely  discretionary  with  the  court,  and  should  be  regu- 
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lated  according  to  the  circumstances  of  the  case.  Section 
723  of  the  Code,  which  governs  applications  of  this  char- 
acter, provides  that  the  court  may  grant  such  applications, 
'*  and  on  such  terms  as  it  deems  just."  I.  do  not  think, 
under  the  circumstances,  that  it  would  be  just  to  impose 
on  defendants  so  heavy  a  penalty  as  $590.48  for  permis- 
sion to  serve  their  amended  answer.  I  am  of  the  opinion 
that  for  the  privilege  of  coming  in  and  serving  an  amended 
answer  the  defendant  should  pay  to  the  plaintiff  the  sum 
of  $247.23,  which  is  equal  to  the  taxable  costs  and  dis- 
bursements of  the  two  terms  at  which  the  plaintiff  was 
successful,  together  with  $10,  the  costs  of  this  motion. 
This  is  the  sum  contemplated  by  the  court  when  the 
motion  was  granted.  It  was  not  intended  that  the  penalty 
should  be  made  up  by  including  therein  a  sum  equal  to 
the  extra  allowance. 
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N.    Y.  Court   of  Common   Pleas,  Special    Term ;  March, 

1893. 

Costs;  consolidated  action.^  Where  a  consolidation  of  actions  is 
ordered,  the  successful  party  will  only  be  entitled  to  the  costs 
and  disbursements  of  the  consolidated  action  from  the  time  of 
consolidation,  unless  the  order  consolidating  the  actions  reserves 
the  right  to  tax  the  costs  of  the  discontinued  actions. 

Motion  by  both  parties  for  a  new  taxation  of  costs. 
The  facts  are  stated  in  the  opinion. 

Samuel  Blythe  Rogers,  for  plaintiff. 
/.  H,  K.  Blauvelt,  for  defendants. 
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GlEGERlCH,  J. — This  action  is  the  result  of  the  consoU* 
idation  of  two  actions  against  the  Staats  Zeitung  ^XiA,  Mr. 
Ottendorfer,  respectively.  The  Ottendorfer  case  was  com- 
menced first,  and  the  plaintiff  afterwards  brought  suit 
against  the  newspaper.  Both  actions  were  brought  for  the 
same  libel  published  in  the  aforementioned  newspaper. 
Issue  was  joined  in  the  Staats  Zeitung  case,  which  was 
placed  on  the  calendar,  and  a  notice  of  trial  was  served. 
Issue  was  joined  in  the  case  against  Mr.  Ottendorfer  and 
a  notice  of  trial  was  served,  but  the  cause  was  not  put 
upon  the  calendar. 

On  February  9,  1893,  an  order  was  entered  consolidat- 
ing these  two  actions  into  one,  entitled  against  both 
defendants,  and  directing  the  service  of  an  amended  com- 
plaint and  answer  in  the  consolidated  action  and  that  "■  said 
cause  retain  its  place  upon  the  calendar."  A  few  days 
thereafter  the  defendant  made  an  offer  of  judgment,  with 
costs,  in  the  action  so  consolidated,  which  was  accepted, 
and  the  plaintiff  is  about  to  enter  judgment  thereupon. 
No  notice  of  trial  has  been  served  in  the  consolidated 
action.  The  plaintiff's  proposed  bill  asked  for  costs  to 
date  in  the  Staats  Zeitung  case,  and  these  were  allowed  by 
the  clerk,  though  objected  to  by  the  defendant.  The 
plaintiff  asked  also  for  costs  in  the  Ottendorfer  case,  which 
on  being  objected  to  by  the  defendant,  were  disallowed  by. 
the  clerk. 

Both  parties  apply  for  a  review  of  the  clerk's  taxation. 
The  plaintiff  contends  that  **  neither  action  was  discon- 
tinued," but  that  both  actions  "  continue  alive,*'  and  that 
they  "  simply  merge  into  each  other."  The  authorities, 
however,  do  not  favor  this  contention.  By  consolidation 
the  other  actions  were  discontinued,  and  only  the  consoli- 
dated action  remains  (Blake  v.  Michigan  Southern  R.  R. 
Co.,  17  How,  Pr.  228).  The  case  of  Earl  v.  Lefferts  (i 
Johns.  Cos,  395),  decided  in  1800,  seems  to  hold  to  the  con- 
trary ;  but  this  case  cannot  be  regarded  as  an  authority,  for 
the  very  objects  of  consolidation  are  to  prevent  the  unnec- 
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essary«  accumulation  of  costs  and  a  multiplicity  of  actions 
(Thompson  v.  Shepherd,  ^  Johns.  262  ;  Brewster  7\  Stewart, 
3  Wend,  441  ;  Blake  v,  Michigan  Southern  R.  R.  Co., 
supra  ;  Third  Ave.  R.  R.  Co.  v.  Mayor,  54  N,  V.  159  ;  see 
2  McCartys  Civ.  Pro.  R.  177,  note  on  consolidation  of 
actions). 

Where  a  consolidation  is  ordered,  the  successful  party 
will  be  entitled  to  tax  only  the  costs  of  the  consolidated 
aotion,  unless  the  right  to  tax  the  costs  of  the  discontinued 
action  is  reserved  in  the  order  (Blake  v.  Michigan  Southern 
R.  R.  Co.,  stipra  ;  i  Rumse/s  Pr.  236).  HOGEBOOM,  J.,  in 
delivering  the  opinion  of  the  court  in  the  case  of  Blake 
V,  Michigan  Southern  R.  R.  Co.  {suprd)^  well  says :  "  I 
know  of  no  principle  by  which  costs,  in  actions  discon- 
tinued, can  be  included  in  another  action,  even  though  it 
embraces  the  cause  of  action  in  the  first.  Provision  for 
such  costs  must  be  made  in  the  discontinued  actions 
before  they  finally  cease  to  exist.'* 

Inasmuch  as  the  order  of  consolidation  contains  no 
provision  reserving  the  right  to  costs  of  the  original 
actions,  already  accrued,  it  follows  that  the  plaintiff  is  not 
entitled  to  costs  in  either  of  them  (Blake  v.  Michigan 
Southern  R.  R.  Co.,  supra). 

The  plaintiff,  therefore,  should  be  allowed  only  costs 
of  the  consolidated  action. 

For  these  reasons,  the  taxation  of  the  plaintiff's  costs 
should  be  set  aside,  and  a  new  taxation  directed  before  the 
clerk,  who  should  allow  to  the  plaintiff  costs  and  disburse- 
ments in  the  consolidated  action  only  from  the  time  of  the 
consolidation  of  the  original  actions,  viz.,  February  9, 1893, 
to  the  time  when  the  offer  of  judgment  was  made  ;  and 
disallow  all  items  in  the  two  actions  which  were  consoli- 
dated. The  clerk  will  therefore  allow  only  for  proceedings 
before  notice  of  trial,  and  disbursements  made  or  incurred 
since  February  9,  1893,  to  the  time  when  the  offer  of  judg- 
ment was  made. 
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MAYNARD  v.  VANDERWERKER. 

^V.    F.    Supreme   Court,    Second    District,  Special    Term, 
Kings  County  ;  June,  1893. 

Benefit  societies ;  contract  preventing^  change  of  beneficiary?^  Al- 
though ordinarily  the  designation  of  a  beneficiary  in  the  cer- 
tificate of  a  member  of  a  fraternal  beneficiary  society  is  in  the 
nature  of  an  inchoate  or  unexecuted  gift,  revocable  at  any  time 
by  the  donor,  such  member  may  by  contract  with  the  benefi- 
ciary by  the  terms  of  which  the  latter  is  to  pay  the  assessments 
and  receive  the  benefits,  vest  an  interest  in  the  beneficiary  and 
deprive  himself  of  the  power  of  making  a  change  in  the  desig- 
nation of  the  beneficiary ;  and  where  such  contract  has  been 
performed  on  the  part  of  the  beneficiary  by  paying  the  assess- 
ments levied,  such  beneficiary  is  entitled  to  a  death  benefit  as 
against  a  third  person  whom  the  member  has  attempted  to  sub- 
stitute as  beneficiary. 

Trial  by  the  court  of  an  action  between  rival  claimants^ 
brought  in  by  order  of  interpleader,  to  recover  moneys 
payable  as  a  death  benefit  in  a  fraternal  beneficiary  society. 

On  September  17,  1889,  ^^7  R-  Smalley  became  a 
beneficiary  member  in  the  Knights  and  Ladies  of  Honor^ 
a  fraternal  beneficiary  society,  receiving  a  certificate  in 
favor  of  her  aunt,  Angelina  Vanderwerker,  the  defendant, 
which  provided  for  payment  of  a  death  benefit  of  $3,000^ 
and  which  certificate  was  delivered  to  the  defendant. 
On  September  6,  1890,  the  member  married  plaintiff,  and 
about  a  month  thereafter  she  executed  a  paper  directed  to 
the  supreme  officers  of  the  Knights  and  Ladies  of  Honor 
in  which  she  stated  that  the  certificate  issued  in  favor  of 
her  aunt  was  lost,  and  requested  that  a  new  certificate  be 
issued  in  favor  of  her  husband.     The  member  died  on  the 
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nth  of  November,  1891,  and  both  the  plaintiff  and  defend- 
ant noxV  claim  the  amount  payable  under  the  certificate.* 
The  plaintiff  was  the  secretary  of  the  subordinate 
lodge,  to  which  the  member  belonged,  and  as  such 
attested  the  certificate  issued  in  favor  of  the  defendant, 
and  also  the  certificate  stating  its  loss.  The  defendant 
alleged  in  her  answer  that  the  change  of  beneficiary  was 
made  without  her  knowledge  and  that,  by  reason  of  an 
agreement  with  the  member  whereby  the  latter  was 
to  become  insured  in  said  order,  and  she,  the  defendant, 
would  pay  all  assessments,  she  had  a  vested  interest  in  the 


*The  statute  (L.  1889,  ch.  520,  §  12)  giving  a  member  in  a  frater- 
nal beneficiary  society  the  right  to  change  his  beneficiary  was  as 
follows : 

"  Membership  in  any  fraternal  order,  society  or  association,  trans- 
acting its  business  under  this  act,  shall  give  to  any  member  thereof, 
the  right  at  any  time,  upon  the  consent  of  such  society,  order  or 
association,  in  the  manner  and  form  prescribed  by  its  laws,  to  make 
a  change  in  his  payee  or  payees,  beneficiary  or  beneficiaries,  with- 
out requiring  the  consent  of  such  payee  or  beneficiary." 

The  by-laws  of  the  Knights' and  Ladies  of  Honor  relative  to  a 
change  of  beneficiary  provided  :  '*  A  Relief  Fund  Certificate  cannot 
be  altered  or  amended  after  it  leaves  the  Supreme  Secretary's  Of- 
fice. Provided.  That  a  member  shall  have  the  right  to  change  bene- 
ficiary, but  to  do  so  shall  make  application  to  .the  Subordinate 
Lodge  on  a  form  provided  for  that  purpose,  surrender  the  old  cer- 
tificate and  pay  a  fee  of  fifty  cents  for  a  new  certificate.  It  shall  be 
the  duty  of  the  Subordinate  Secretary  in  such  cases  to  immediately 
forward  the  old  certificate,  application  for  change  of  beneficiary,  and 
the  fee  to  the  Supreme  Secretary  who  will  then  issue  a  new  certifi- 
cate. Provided,  That  when  a  Relief  Fund  Certificate  is  lost,  de- 
stroyed or  beyond  the  member's  control,  a  new  one  may  be  issued 
upon  a  certificate  signed  by  the  Protector  and  attested  by  the  Secre- 
tary with  the  seal  of  the  Lodge  atUiched,  setting  forth  the  facts,  and 
sworn  to  before  a  Justice  of  the  Peace  or  Notary  Public.  In  such 
cases,  the  Subordinate  Secretary  shall  first  notify  the  Supreme 
Secretary  of  the  facts  under  seal  of  the  Lodge,  when  the  prescribed 
form  to  be  filled  out  will  be  forwarded  to  the  Lodge,  which  shall  be 
completed  and  returned  to  the  Supreme  Secretary,  with  the  re- 
quired fee  of  fifty  cents  for  a  new  certificate." 
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certificate  issued  in  her  favor  of  which  she  could  not  be 
deprived  by  any  subsequently  attempted  change  by  the 
member. 

Sidjicy  Williams  and  E.  B.  Barnnm,  for  the  plaintiff. 

Thomas  E,  Pearsall  and  Isaac  M.  Kapper^  for  the 
defendant. 

Bartlett,  J. — The  proof  on  the  trial  utterly  failed 
to  establish  the  defense  that  the  request  of  Ray  R.  May- 
nard for  the  issue  of  a  new  certificate  to  her  husband 
was  obtained  by  fraud  or  undue  influence,  or  that  Mrs. 
Maynard  was  at  the  time  mentally  incapable  of  executing 
said  paper. 

I  expressed  an  opinion  to  this  effect  at  the  close  of  the 
hearing,  but  reserved  my  decision  in  order  to  consider  the 
evidence  offered  in  support  of  the  other  defense,  which 
was  in  effect  that  by  reason  of  an  agreement  with  her  aunt 
in  reference  to  her  insurance,  Mrs.  Maynard  had  pre- 
cluded herself  from  making  any  change  in  the  beneficiary 
which  should  deprive  Mrs.  Vanderwerker  of  the  right  to 
collect  the  amount  specified  in  the  certificate  whenever 
that  amount  became  payable.  A  careful  consideration  of 
that  evidence  has  led  me  to  the  conclusion  that  this  de- 
fense must  be  regarded  as  made  out. 

Mrs.  Margaret  Taws,  a  disinterested  witness,  testified 
to  admissions  and  declarations  made  by  Miss  Smalley 
before  her  marriage  to  the  plaintiff  and  therefore  before 
the  change  of  beneficiary.  No  objections  were  made  to 
this  testimony,  and  even  if  there  had  been,  I  think  it  was 
receivable  against  the  plaintiff  under  the  doctrine  of 
Steinhausen  v.  Mutual  Accident  Association  (59  Hun^ 
336),  and  the  cases  there  cited.  The  plaintiff  was  not  an 
assignee  of  the  certificate  for  value.  During  the  lifetime 
of  his  wife,  **  the  designation  was  in  the  nature  of  an  in- 
choate or  unexecuted  gift  revocable  at  any  moment  by 
the  donor  "  (Smith  z^.  National  Benefit  Society,  33  5/^/^ 
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Rep.  67,  68) ;  that  is,  assuming  that  the  donor  has  not 
previously  made  a  contract  by  which  a  vested  interest  had 
passed  to  her  aunt.  According  to  the  testimony  of  Mrs. 
Taws,  she  had  a  conversation  with  Miss  Smalley  not  long 
before  her  matriage  to  Mr.  Maynard,  in  which  Miss  Smal- 
ley said  she  was  insured  for  her  aunt,  that  she  would  never 
change  her  policy  ;  that  she  got  insured  for  the  benefit  of 
her  aunt,  who  had  brought  her  up  and  been  a  mother  to 
her,  and  that  whether  she  lived  or  died,  married  or  single, 
the  policy  belonged  to  her  aunt.  Speaking  still  further 
of  Mrs.  Vanderwerker,  Miss  Smalley  added,  **  She  has 
also  paid  the  assessments,  so  it  don't  belong  to  me  any- 
way." On  cross-examination  the  same  witness  said  that 
Miss  Smalley  had  told  her  all  these  things  twice,  and 
always  said  that  the  policy  was  not  hers  but  her  aunts. 

In  addition  to  these  admissions  and  declarations,  we 
have  the  direct  and  positive  testimony  of  Mr.  Vander- 
^verker,  showing  that  it  was  the  original  intention  of  the 
niece  to  be  insured  for  the  benefit  of  her  aunt  who  should 
pay  the  assessments,  and  that  the  money  for  some  of  the 
assessments  at  all  events,  was  furnished  by  the  defend- 
ant. From  the  evidence  of  Mr.  Vanderwerker  alone  it 
would  be  impossible  to  find  as  a  fact  that  his  wife  fur- 
nished the  money  to  pay  all  the  assessments,  or  indeed  to 
determine  how  many  were  paid  with  money  which  she 
supplied,  but  in  view  of  the  declarations  of  the  niece  to 
Mrs.  Taws  there  is  no  difficulty  in  reaching  the  conclusion 
that  up  to  the  time  when  those  declarations  were  made, 
the  money  for  the  assessments,  no  matter  who  performed 
the  physical  act  of  paying  it  to  the  society,  proceeded 
from  the  purse  of  the  defendant.  If  this  is  so,  it  seems  to 
me  clear  that  Mrs.  Vanderwerker,  by  virtue  of  the  agree- 
ment with  her  niece,  before  any  certificate  was  taken  out, 
and  by  reason  of  having  furnished  the  money  to  pay  the 
assessments  thereon,  had  acquired  a  vested  interest  in  the 
certificate  of  which  her  niece  was  powerless  to  deprive  her 
by  procuring  a  new  certificate  to  be  issued  containing  her 
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husband's  name  as  beneficiary.  As  was  said  by  the  court 
of  appeals  in  the  case  of  Smith  v.  National  Benefit  Soci- 
ety {suprd)^  the  statute  of  1883,  permitting  a  change  in 
the  payee  or  beneficiary  of  the  insurance,  does  not  prevent 
a  contract  between  the  member  and  the  beneficiary  hy 
virtue  of  which  a  vested  interest  does  pass  to  the  latter. 
I  think  such  a  vested  interest  did  pass  to  Mrs.  Vander- 
werker before  the  new  certificate  was  obtained  substitut- 
ing Mr.  Maynard's  name  for  hers,  and  consequently  the 
attempt  on  the  part  of  the  insured  to  transfer  the  right  to 
collect  the  insurance  money  by  means  of  such  new  certifi- 
cate must  be  deemed  ineflectual  in  law. 

It  is  suggested  in  behalf  of  the  plaintiff  that  the 
defense  that  Mrs.  Vanderwerker  had  thus  acquired  a 
vested  interest  in  the  insurance  certificate,  was  a  mere 
afterthought,  inasmuch  as  it  was  not  set  out  in  the  original 
answer.  The  facts,  however,  which  lead  to  the  legal  con- 
clusion of  a  vested  beneficial  ownership,  appear  to  have 
been  set  forth  in  an  affidavit  filed  in  an  early  stage  of  the 
action,  and  are  also  mentioned  in  the  letter  from  Mrs. 
Vanderwerker  to  Mr.  Harvey.  The  statement  in  the  post- 
script to  that  letter  to  the  effect  that  the  certificate  was 
•  never  called  for  by  Mr.  or  Mrs.  Maynard,  and  could  have 
been  had  at  any  time  if  Mrs.  Maynard  so  desired,  is  not 
necessarily  inconsistent  with  the  defense  now  under  con- 
sideration. It  was  evidently  inserted  simply  to  controvert 
the  idea  that  the  certificate  had  ever  been  lost.  The  tes- 
timony of  Mr.  Livingston  that  on  one  occasion  when  Miss 
Smalley  obtained  money  to  pay  an  assessment  from  Mrs. 
Vanderwerker,  the  latter  said  she  would  lend  it,  but  her 
niece  must  be  sure  to  pay  it  back,  certainly  tends  to  prove 
a  loan  at  that  time,  but  it  may  fairly  be  inferred  from  the 
niece's  declarations  to  Mrs.  Taws,  which  have  already  been 
discussed,  that  if  this  payment  was  deemed  a  loan  it  was 
because  Mrs.  Vanderwerker  had  already  given  Miss 
Smalley  a  sufficient  amount  with  which  to  pay  the  assess- 
ment which  her  niece  had  applied  to  some  other  purpose.. 
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The  statute  closes  the  mouth  of  the  defendant  as  to  any 
personal  transactions  between  her  and  Mrs.  Maynard.  In 
equity,  the  claim  of  the  aunt,  with  whom  the  insured  had 
lived  practically  as  a  daughter  for  many  years,  seems  quite 
as  strong  as  that  of  the  plaintiff,  who  married  her  only  a 
few  months  before  her  death.  The  evidence  to  which  I 
have  referred  as  sustaining  the  position  of  the  defendant 
impresses  me  as  truthful,  and  I  think  it  is  sufficient  in  law 
to  entitle  her  to  judgment. 

Judgment  for  defendant,  without  costs. 


N.  Y.  BIBLE  SOCIETY  v.  BUDLONG. 

N,  K  Supreme  Court,  First  District ,  New  York  Circuit ; 
.    February^  1892. 

Benevolent  societies  ;  r^ht  of  trustee  or  director  to  receive  compensa- 
tion for  services  as  attorney  at  taw.]  The  provisions  of  L.  1872, 
c.  104.  prohibiting  any  trustee  or  director  of  "  any  charitable  or 
benevolent  institution "  from  receiving  any  salary  or  emolu- 
ment from  said  institution,  etc.,  apply  only  in  favor  of  such 
societies  as  establish  asylums  or  homes  for  benevolent  or  chari- 
table purposes  and  which  would  be  entitled  to  receive  the  pub- 
lic money,  and  not  such  corporations  as  are  private  in  their 
character  and  are  organized  for  literary  or  religious  objects. 

Trial  by  the  court. 

This  action  was  brought  by  the  New  York  Bible  Soci- 
ety against  Morris  M.  Budlong,  and  was,  after  his  death, 
continued  against  Julia   M.  Budlong  as  his  administratrix. 

The  action  was  tried  upon  the  admissions  contained  in 
the  pleadings  and  upon  an  agreed  statement  of  facts  sub- 
mitted under  stipulation  of  the  respective  parties. 

It  appeared  that  the  plaintiff  was  incorporated  under  L» . 
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1848,  c.  319,  the  objects  of  the  society  being  stated  in  the 
certificate  of  incorporation  to  be  as  follows :  "  The  dis- 
tribution of  the  sacred  Scriptures  without  note  or  com- 
ment, and  in  English,  those  of  the  commonly  received 
version,  in  and  about  the  City  and  Harbor  of  New  York, 
and  the  raising  of  funds  for  this  purpose,  and  in  aid  of  the 
American  Bible  Society";  also,  **  that  the  business  of  the 
society  shall  be  managed  by  a.  board  of  sixty  managers." 
The  sole  business  and  objects  pursued  by  the  society  since 
Its  incorporation  were  those  specified  in  the  certificate. 
The  distribution  of  books  by  the  plaintiff  was  effected 
through  agents  employed  by  it  for  that  purpose,  the  funds 
expended  for  the  cost  thereof  being  supplied  from  church 
<:ollections  and  other  voluntary  gifts.  The  volumes  dis- 
tributed are  received  by  gratuitous  grants  thereof  from 
the  American  Bible  Society,  and  are  delivered  to  the  recip- 
ients thereof  without  charge.  In  a  very  small  number  of 
instances,  however,  where  the  recipient  is  able  to  do  so,  he 
is  asked  to  make  some  payment,  such  payment,  if  made, 
being  entirely  voluntary  and  ordinarily  less,  but  never 
more  than  the  manufacturing  cost  of  the  book.  All 
moneys  so  received  are  accounted  for  to  the  American 
Bible  Society  from  which  the  books  are  received.  The 
American  Bible  Society  is  incorporated  under  a  special 
charter  (Z.  184 1,  c.  68)  for  the  purposes  as  stated  therein 
of  publishing  and  promoting  a  general  circulation  of  the 
Holy  Scriptures  without  note  or  comment. 

The  original  defendant  was  an  attorney  and  counselor- 
at-lawand  from  1867  until  May,  1889,  was  one  of  the  man- 
agers of  the  plaintiff.  Between  1882  and  May,  1889,  he 
rendered  services  to  the  plaintiff  as  its  attorney  and  coun- 
sel in  various  proceedings  and  actions  in  the  courts  of  this 
State  involving  and  affecting  the  right  of  the  plaintiff  to  a 
legacy  under  the  will  of  one  Sarah  Burr,  for  which  services 
he  rendered  a  bill  to  the  plaintiff  on  or  about  May  20, 
1889.  He  had  a  few  days  previously  delivered  a  letter  to 
the  secretary   of   the  plaintiff  in  which  he   resigned    his 
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membership  and  his  office  of  manager,  which  resignation 
was  on  or  about  the  2ist  day  of  May,  1889,  accepted  at  a 
meeting  of  the  board  of  managers.  In  July,  1889,  he 
received  from  the  executors  of  said  Sarah  Burr  a  check 
for  $20,coo  drawn  to  his  order  as  attorney  for  the  plaintiff, 
on  account  of  their  legacy,  and  after  deducting  therefrom 
the  amount  of  the  bill  which  he  had  rendered,  he  remitted 
the  balance  to  the  plaintiff  with  a  receipted  duplicate  of 
the  bill  which  he  had  previously  rendered.  A  letter  was 
subsequently  written  to  Mr.  Budlong  on  behalf  of  the 
plaintiff,  acknowledging  the  receipt  of  the  money  so  paid 
and  requesting  a  check  for  the  balance  retained,  for  which 
sum,  payment  being  refused,  this  action  was  subsequently 
brought.  It  was  admitted  that  the  charge  made  was  a 
reasonable  one  for  the  services  rendered  and  that  said  ser- 
vices were  performed  with  the  knowledge  and  approval  of 
the  plaintiff. 

Edzvard  C,  Perkins,  for  plaintiff  contended  that  defend- 
ant was  prevented  from  receiving  any  compensation  for 
his  services  by  the  provisions  of  chapter  104  of  the  Laws 
of  1872. 

Joseph  P,  Osborne,  for  defendant. — I.  The  attorney  is 
entitled  to  have  a  clear  case  made  out  against  him  (Matter 
of  Knapp,  85  N,  Y.  285).  At  common  law  directors  of 
corporations  could  recover  for  services  outside  their  duties 
as  such  {Woods'  Field  on  Corp.  2  ed.  §  162  ;  Ayigell  &  Ames 
on  Corp,  §  317  ;  Hall  v,  Vermont  R.  R.  Co.,  23  Vt.  401  ; 
Henry  v,  Rutland  R.  R.  Co.,  27  Id,  435;  Chandler  z^ 
Prest.  etc.,  i  Green  (iV./.)  255  ;  Gridley  v.  Lafayette  R. 
R.  Co.,  71  Ills.  201  ;  Rogers  v.  Hastings,  etc.  R.  R.  Co., 
22  Minn.  28). 

XL  The  act  of  1872,  c.  104,  does  not  apply  to  the 
plaintiff  society  (DeWolf  v.  Lawson,  61  Wise.  469). 

\\\.  The  contract  is  entire  and  the  court  cannot 
determine  how   much  service  was  rendered  before  Mr. 
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Budlong's  resignation  (Tenny  v.  Beyer,  93  A'.  K  529; 
Bathgate  v.  Haskin,  59  Id,  533).  Since  Mr.  Budlong  at 
the  time  when  he  received  his  compensation  was  not  a 
manager,  the  statute  does  not  apply. 

Ingraham,  J. — The  sole  question  in  this  case  is 
whether  a  corporation  organized  under  the  act  of  1848  for 
the  distribution  of  Bibles  and  Testaments  without  note 
or  comment  and  to  raise  funds  in  aid  of  the  American 
Bible  Society,  is  a  charitable  or  benevolent  *'  institution  ** 
within  the  provisions  of   chapter  104  of  the  Laws  of  1872. 

The  act  of  1872  is  entitled:  "An  act  in  relation  to 
trustees  and  directors  of  charitable  and  benevolent  insti- 
tutions," and  the  act  prohibits  any  trustee  or  director  of 
any  charitable  or  benevolent  institution  from  receiving  any 
salary  or  emolument  from  said  institution  and  prohibits 
the  directors  or  trustees  of  any  institution  organized  for 
charitable  or  benevolent  purposes  from  voting  or  allowing 
any  salary  or  compensation  for  services  either  as  trustee 
or  director,  or  in  any  other  capacity. 

The  prohibition  contained  in  the  act  applies  not  to 
corporations,  but  to  institutions,  and  while  a  corporation 
may  be  organized  under  the  act  of  1848  for  the  purpose  of 
establishing  an  institution  for  benevolent  or  charitable 
purposes,  it  is  not  every  corporation  that  is  organized 
under  the  act  that  is  organized  for  such  purpose. 

The  act  of  1848  provides  for  the  incorporation  of 
societies  for  literary,  historical,  scientific  or  missionary  pur- 
poses, for  the  furtherance  of  religious  opinion  and  for  Sun- 
day school  purposes  and  for  mutual  improvement  in  relig- 
ious knowledge,  and  under  its  provisions  the  plaintiff  was 
organized  as  a  corporation  to  distribute  the  Sacred  Scrip- 
tures and  for  the  raising  of  funds  for  such  purposes  and  in 
aid  of  the  American  Bible  Society. 

From  the  very  nature  of  the  work  it  was  to  do,  no  in- 
stitution was  contemplated  within  the  ordinary  meaning 
of  that  word,  and  the  legislature  by  its  adoption  of  the 
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word  "  institution  "  instead  of  "  corporation  "  apparently 
intended  to  distinguish  between  such  corporations  or 
societies  as  established  asylums  or  homes  for  benevolent 
or  charitable  purposes  and  which  would  be  entitled  to 
receive  the  public  money,  and  such  corporations  as  were 
private  in  their  character  and  were  organized  for  literary 
or  religious  objects. 

It  is  clear  that  a  religious  corporation  or  a  library 
would  not  come  within  the  provision  of  the  act  in  question, 
and  this  distinction  is,  I  think,  recognized  by  the  legisla- 
ture m  other  statutes  that  have  been  passed,  and  which 
have  been  referred  to  by  counsel  for  the  defendant. 

The  provisions  of  the  Revised  Statutes  regulating 
charities  clearly  distinguish  between  benevolent  institu- 
tions and  corporations  formed  under  the  law  of  1848  for 
benevolent,  charitable  and  other  purposes,  and  I  think  that 
the  act  of  1872  does  not  apply  to  corporations  organized 
for  the  purpose  specified  in  the  certificate  of  incorporation. 
I  think,  therefore,  the  defendant  is  entitled  to  judgment. 

If  plaintiff  desires  to  appeal,  however,  I  will  direct  that 
all  proceedings  after  the  entry  of  judgment  be  stayed 
until  the  determination  of  such  appeal.* 


MORRISON    V.    METROPOLITAN    TELEPHONE 
COMPANY. 

N.  Y.  Supreme  Court,  Second  Department ;   May,  1893. 

I.  Negligence ;  proof  .]  If,  in  an  action  for  negligence,  the  facts 
and  circumstances  be  such  that  the  inferences  to  be  drawn 
from  them  are  not  certain,  and  different  minds  may  reach  dis- 
similar conclusions,  and  a  process  of  reasoning  is  necessary  to 

*  No  appeal  was  taken. 
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determine  whether  negligence  is  to  be  attributed  to  a  party,  it  is 
for  the  jury  to  make  the  deduction.* 

2.  Tha  samf.^     Upon  the  dismissal  of  the  complaint  in  such  action 

the  plaintiff  is  entitled  to  the  benefit  of  every  inference  which 
can  legitimately  be  drawn  in  his  favor  from  the  facts  and  cir- 
cumstances. 

3.  T/ie  same.']    The  plaintiff,  however,  is  bound  to   establish  that 

the  injury  was  caused  solely  by  the  negligence  of  the  defend- 
ant, and  that  want  of  care  on  the  part  of  the  person  injured  in 
no  way  contributed  to  the  result.  As  to  both  of  these  points, 
plaintiff  has  the  burden  of  the  whole  case,  and  both  must  be 
established  by  competent  proof  and  not  left  to  speculation. 

4.  Negligence  s  fallirtg  into  passenger  elevator  shaft, \     Deceased,  a 

letter-carrier,  walked  rapidly  to  the  open  door  of  a  passenger 
elevator  shaft  on  the  ground  floor  of  defendant's  premises,  past 
a  man  who  was  standing  in  the  doorway,  and,  the  car  being 
above,  fell  down  the  shaft  and  received  the  injuries  which  re- 
sulted in  his  death.  The  portion  of  the  elevator  apparatus 
used  to  make  signals  was  undergoing  repair,  and  the  man  stand- 
ing in  the  doorway  was  there  to  assist  in  the  work  and  to  guard 
the  door  which  was  necessarily  kept  partly  open.  He  gave  no 
warning  to  deceased  and  made  no  resistance  to  his  passage, — 
Heldy  that  a  dismissal  of  the  complaint  was  erroneous,  and  that 
the  questions  of  negligence  and  contributory  negligence  should 
have  been  submitted  to  the  jury.f 

Hearing  of  exceptions  in  the  first  instance  at  General 
Term,  after  dismissal  of  the  complaint  at  the  circuit  court 
in  Kings  county. 

The  action  was  brought  by  Lucy  S.  Morrison,  as  ad- 
ministratrix, etc.,of  Samuel  H.  Morrison,  deceased,  against 
The  Metropolitan  Telephone  and  Telegraph  Company  to 
recover  damages  sustained  by  the  death  of  plaintiff's  intes- 
tate. 


The  facts  are  stated  in  the  opinion. 


♦See,  to  same  effect.  Salt  Springs  Natl.  Bank  v,  Sloan,  135  N, 
K.  371.  383. 

t  For  the  rule  in  the  case  of  a  freight  elevator,  see  the  next  case 
in  this  volume. 
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Thomas  E,  Pcarsall,  for  plaintiff. — I.  At  the  outset,  the 
plaintiff  invokes  the  rule  that  on  an  appeal  from  a  non-suit 
the  appellate  court  will  indulge  in  every  presumption  and 
intendment  in  plaintiff's  favor.  All  the  presumptions  and 
inferences  which  the  plaintiff  had  a  right  to  ask  from  the 
jury  are  to  be  conceded  to  her  ;  and  all  disputed  facts  are 
to  be  decided  in  her  favor.  To  justify  the  non-suit,  the- 
questions  of  negligence  and  contributory  negligence  must 
be  held  against  the  plaintiff  so  clearly  that  there  is  left  no 
room  for  doubt  (citing  Cook  v,  N.  Y.  Central  R.  R.  Co.,  i 
Abb.  Ct.  App.  Dec.  432  ;  Rehberg  v.  Mayor,  etc.,  91  N.  K, 
141).  Negligence  was  proven  against  the  defendant.  It 
does  not  avail  the  defendant  that  they  placed  0*Neil  in 
the  open  elevator  door  to  warn  intending  passengers  that 
the  elevator  was  not  there  (fol.  87),  when  as  matter  of  fact 
he  omitted  to  warn  the  deceased  (fol.  95).  His  omission 
in  this  instance  was  negligence  for  which  the  defendant  is 
liable.  An  open  elevator  door  under  circumstances  not  so 
strong  as  those  at  bar  in  plaintiff's  favor,  has  been  held 
negligence  without  questioning  (citing  Tousey  v.  Roberts, 
114  iV.  F.  312;  Dawson  v.  Sloane,  icx>  Id.  620;  aff'g, 
without  opinion,  49  Super.  Ct.  \J.  &  S].  304). 

II.  It  is  more  difficult,  however,  to  reconcile  this  non- 
suit with  the  case  of  McRickard  v.  Flint  (114  A^.  Y.  222) 
where  the  question  of  contributory  negligence  appears  far 
stronger  against  the  plaintiff  there  than  in  the  case  at  bar. 
In  that  case  it  appeared  that  the  plaintiff,  while  in  a  pri- 
vate building  looking  for  one  of  the  defendants,  pushed 
open  a  partly  open  door,  not  in  the  usual  place  of  entry, 
and  fell  into  an  elevator  shaft.  But,  as  was  said  in  the 
opinion  of  the  court  of  appeals,  "  If  the  plaintiff  had 
stopped  and  looked  about  when  he  entered  the  door,  he 
evidently  could  have  seen  the  situation."  On  a  former 
appeal  the  court  of  appeals  (97  N.  Y.  641)  reversed  a  non- 
suit for  contributory  negligence  under  this  state  of  facts, 
and  held  the  question  to  be  one  of  fact.  The  same  rulings. 
Vol,  XXX.— 10 
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were  re-affirmed  on  this   appeal,  and  the   verdict   of  the 
jury  in  plaintiff's  favor  was  sustained. 

III.  The  absence  from  contributory  negh'gence may  be 
made  to  appear  as  well  from  the  circumstances  of  the  case 
as  from  evidence  directly  establishing  the  fact.  In  weigh- 
ing those  circumstances  it  may  be  assumed  that  all  crea- 
tures are  desirous  of  preserving  their  lives  and  keeping  their 
bodies  from  harm  (citing  Morrison  v,  N.  Y.  Central  R.  R. 
Co.,  63  A';  K643  ;  Hart  v,  Hudson  River  Bridge  Co.,  80 
I(L622\  Jones  z;.  N.  Y.  Central,  etc.  R.  R.  Co.,  10  Abb. 
N,  C  200 ;  aff'd  in  82  N.  Y,  628).  It  is  now  the  settled 
rule  that  in  actions  for  personal  injury  from  negligence 
of  the  defendant,  the  absence  of  any  fault  on  the  part  of 
the  plaintiff  may  be  inferred  from  the  circumstances  in  con- 
nection with  the  ordinary  habits,  conduct  and  motive  of 
men,  and  that  the  character  of  the  defendant's  negligence 
may  be  such  as  to  prima /acte  prove  the  whole  issue  (cit- 
ing Johnson  v,  Hudson  River  R,  R.  Co.,  20  jV.  V.  65  ; 
followed  in  Galvin  v.  Mayor,  etc.  of  N.  Y.,  U2  le/.  223). 
And  the  cases  hold  in  actions  of  this  character,  where 
death  has  sealed  the  lips  of  him  who  can  best  explain  the 
cause,  that  the  jury  have  the  right  to  infer  from  all  the 
facts  that  the  deceased  was  called  to  the  place  where  he 
received  his  injuries  in  the  perforviance  of  his  diity^dSiA 
had  not  omitted  the  precautions  which  a  prudent  man 
would  take  in  the  presence  of  a  known  danger  (citing  Gal- 
vin V.  Mayor,  etc.  of  N.  Y.,  112  ^V.  Y,  223, and  cases  here- 
inabove cited).  The  court  have  even  gone  so  far  as  to  hold 
that  "wVxX^  previous  knowledge  by  a  party  injured  of  a  dan- 
gerous situation,  or  iinp€7iding  dajiger^  from  which  a  person 
of  ordinary  intelligence  and  prudence  might  reasonably 
apprehend  injury,  generally  imposes  upon  him  the  duty  of 
exercising  greater  care  and  caution  in  approaching  it,  yet 
the  degree  of  care  which  should  be  required  of  such  a  per- 
son is  always  a  question  of  fact  to  be  determined  by  the 
jury  (citing  Palmer  v.  Bearing,  93  N,  Y.  10,  and  cases 
cited). 
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IV.  Where  a  witness  is  interested  in  the  question  at 
issue,  then  even  though  he  be  unimpeached,  or  uncontra- 
dicted, or  his  story  probable,  the  court  is  never  warranted 
in  directing  a  verdict  on  such  testimony,  nor  is  a  jury 
bound  to  refrain  from  exercising  their  judgment  as  to  its 
truth  (citing  Elwood  v.  Western  Union  Tel.  Co.,  45  N.  Y, 
549;  Kavanagh  v,  Wilson,  70  Id.  177;  Gildersleeve  i\ 
Landon,  73  Id.  609 ;  Wohlfahrt  v.  Beckert,  92  Id.  490 ; 
Volkmar  ^.  Manhattan  Ry.  Co.,  134  Id.  418  ;  Newton  v. 
Pope,  I  Cow.  no;  Lomer  v.  Meeker,  25  N.  Y.  361). 

Burtofi  N.  Harrison,  for  defendant. — I.  On  the  evi- 
<lence,  the  plaintiff  failed  to  prove  the  cause  of  action 
alleged  in  the  amended  complaint,  or  any  cause  of  action 
against  the  defendant ;  and  the  clear  and  uncontradicted 
testimony  showed  unmistakably,  both  that  the  defendant 
was  not  negligent,  and  that  the  negligence  of  the  deceased 
not  only  was  contributory  to  the  injuries  he  suffered,  but 
was  the  sole  cause  of  them.  The  dismissal  of  the  com- 
plaint was  a  plain  duty  the  court  could  not  disregard 
(citing  Cordell  v.  N.  Y.  Central,  etc.  R.  R.  Co.,  75  N.  Y. 
332;  Hyatt  V.  Johnston,  91  Pcnn.  St.  200;  Ryder  v. 
Wombwell,  L.  R.  4  Exch.  39  ;  Improvement  Co.  v.  Mun- 
son,  14  Wall.  \_U.  5.]  448  ;  Commissioners  v.  Clark,  94  U, 
S.  284;  Dwight  V.  Germania  Ins.  Co.,  103  A^.  Y.  358; 
Hayes  v.  Forty-second  Street  R.  R.  Co.,  97  Id.  259; 
Powers  V.  N.  Y.  Central  R.  R.  Co.,  38  5/rt/dr  i^r/.  559 ; 
Deyo  V.  N.  Y.  Central  R.  R.  Co.,  34.  N.  Y.  9,  and  author- 
ities there  cited  ;  Searles  z^.  Manhattan  Ry.  Co.,  loi  Id. 
661  ;  Bond  v.  Smith,  113  Id.  378-385  ;  Taylor  7'.  City  of 
Yonkers,  105  Id.  209  ;  Dobbins  v.  Brown,  1 19  Id.  193  ;  Con- 
lin  V.  Rodgers,  39  State  Rep.  53  ;  Alexander  v.  Rochester 
City  &  Brighton  R.  R.,  128  N.  F.  15  ;  Larmore  v.  Crown 
Point  Iron  Co.,  loi  Id.  394  ;  Splittorf  v.  State,  108  Id.  206 ; 
Lamb  v.  Camden  &  Amboy  R.  R.  Co.,  46  Id.  279 ;  Sammon 
V.  N.  Y.  &  Harlem  R.  R.  Co.,  62  Id.  255  ;  Hale  v.  Smith, 
78  Id.  483  ;  Neuendorfl  v.  World   Mut.  Life  Ins.  Co.,  69 
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Id,  389,  392  ;  Cutter  z,  Morris,  41  Hun,  575  ;  Henderson 
V.  Knickerbocker  Ice  Co.,  23  State  Rep.  530  ;  Reynolds  v, 
N.  Y.  Central  R.  R.  Co.,  58  N.  Y.  248;  Hart  v.  Hudson 
River  Bridge  Co.,  84  Id.  62  :  Wendell  v.  N.  Y.  Central, 
etc.  R.  R.  Co.,  91  Id.  426 ;  Becht  v,  Corbin,  92  Id. 
658).     . 

II.  There  is  no  exception  in  the  case  which  should  be 
sustained  to  entitle  the  plaintiflf  to  have  the  direction  of 
the  trial  court,  in  dismissing  the  complaint,  set  aside  (cit- 
ing Alberti  v.  N.  Y.,  Lake  Erie,  etc.  R.  R.  Co.,  118  A"  Y. 
88). 

Dykman,  J. — This  is  an  action  under  the  statute  to 
recover  damages  for  the  death  of  the  plaintiff's  intestate. 
After  the  testimony  was  closed  on  both  sides  at  the  trial, 
the  complaint  of  the  plaintiff  was  dismissed,  and  the  ex- 
ceptions were  directed  to  be  heard  at  the  General  Term  in 
the  first  instance. 

The  intestate  of  the  plaintiff  met  his  death  by  falling 
down  an  elevator  shaft  in  the  building  of  the  defendant  in 
the  City  of  New  York,  while  the  elevator  was  above  the 
floor.  The  elevator  itself  was  in  working  order,  but  an 
instrument  or  apparatus  called  the  buzzer,  used  like  an 
electric  bell  to  make  signals,  was  undergoing  repair.  An 
assistant  of  the  man  who  was  making  the  repairs  to  the 
buzzer,  or  putting  it  in  order,  stood  in  the  doorway,  to 
pass  in  the  necessary  tools  and  also  to  guard  the  door 
which  was  necessarily  kept  open,  or  partly  so.  The  de- 
ceased man  was  a  mail-carrier,  and  as  he  entered  the  first 
floor  of  the  building,  he  paused  for  a  few  seconds  to  assort 
the  letters  which  he  was  to  deliver  in  the  building,  and 
then  he  rushed  to  the  door  of  the  elevator  shaft,  shoved 
or  crowded  past  the  man  who  was  standing  in  the  door- 
way, and  fell  down  the  shaft  and  received  the  injuries 
which  resulted  in  his  death.  The  case  is  near  the  border 
line  and  by  no  means  free  from  difficulty. 

In  the  first  place,  the  appellant  is  entitled  to  the  benefit 


ABBOTT'S    NEW     CASES.  U9 

Morrison  v.  Metropolitan  Telephone  Co, 

of  every  inference  which  can  legitimately  be  drawn  in  her 
favor  from  the  facts  and  circumstances  disclosed  upon  the 
trial,  because  she  may  assume  here  that  the  jury  would 
have  made  such  deduction.  Further,  if  the  facts  and  cir- 
cumstances be  such  that  the  inferences  to  be  drawn  from 
them  are  not  certain  and  where  different  minds  may  reach 
dissimilar  conclusions,  and  a  process  of  reasoning  is  neces- 
sary to  determine  whether  negligence  is  to  be  attributed  to 
a  party,  it  is  for  the  jury  to  make  the  deduction  (Hart  v. 
Hudson  River  Bridge  Co.,  80  iV.  K  622). 

Equally  well  settled  is  the  rule  that  the  plaintiff  in 
actions  like  thU  must  prove  that  death  was  caused  solely 
by  the  negligence  of  the  defendant,  and  that  the  want  of 
care  on  the  part  of  the  deceased  in  no  way  made  any  con- 
tribution to  the  result,  and  the  two  points  must  be  estab- 
lished by  competent  proof  and  must  not  be  left  to  specu- 
lation. The  plaintiff  has  the  burden  upon  the  whole  case 
(Cordell  V.  N.  Y.  C.  &  H.  R.  R.  Co.,  75  N.  Y.  332).  '*  It 
is  not  enough  to  authorize  the  submission  of  a  question  as 
one  of  fact  to  the  jury  that  there  is  some  evidence.  A 
scintilla  of  evidence  or  a  mere  surmise  that  there  may  have 
been  negligence  on  the  part  of  the  defendants  would  not 
justify  the  judge  in  leaving  the  case  to  the  jury  "  (Banbec 
V.  N.  Y.  &  Harlem  R.  R.  Co.,  59  N.  Y.  356). 

Nor  are  judges  any  longer  required  to  submit  a  ques- 
tion to  the  jury  merely  because  some  evidence  has  been 
introduced  by  the  party  having  the  burden  of  proof,  unless 
the  evidence  be  of  such  a  character  that  it  would  warrant 
the  jury  in  finding  a  verdict  in  favor  of  that  party  (Dwight 
v,  Germania  Ins.  Co.,  103  N.  Y.  358). 

These  are  plain  rules  and  easily  understood,  but  the 
great  difficulty  in  a  border  case  lies  in  theirapplication. 

The  case  of  Tousey  v,  Roberts  (i  14  N.  Y.  314)  is  some- 
what like  this,  but  the  facts  were  stronger  against  the 
defendant  than  they  are  here.  That  was  an  elevator  case. 
The  husband  of  the  plaintiff  leased  rooms  in  an  apartment- 
house  owned  by  the  defendant  in  the  City  of  New  York, 
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and  the  usual  mode  of  reaching  such  apartments  was  by 
an  elevator  operated  by  the  defendant  for  the  accommo- 
dation of  his  tenants.  The  door  through  which  the  ele- 
vator car  was  entered  from  the  ground  floor  could  be 
opened  from  the  outside.  The  plaintiff  entered  the  hall- 
way from  the  street  door  between  six  and  seven  o'clock  on. 
the  seventh  day  of  May,  1883.  There  was  no  artificial 
light  in  the  hallway.  As  she  approached  the  elevator  the 
door  was  thrown  open  by  a  boy  who  had  frequently  oper- 
ated the  elevator,  but  was  not  employed  for  that  purpose. 
The  plaintiff  stepped  through  the  door,  and  as  the  car  was 
above  she  fell  to  the  bottom  of  the  shaft  and  was  injured. 

In  that  case  the  court  said  as  the  defendant  operated 
the  elevator  for  the  benefit  of  his  tenants  he  was  required 
to  exercise  due  care  for  their  safety  and  was  liable  to  them 
for  the  negligence  of  his  employees  in  its  operation.  So 
it  must  be  said  here  that  as  the  defendant  operated  the 
elevator  for  the  benefit  of  persons  having  business  in  the 
building,  it  was  required  to  exercise  due  care  for  their 
safety  and  liable  for  the  negligence  of  its  employees  in  its 
operation. 

As  yet  we  have  but  little  assistance  from  the  adjudi- 
cated cases.  In  the  Tousey  case  there  were  no  artificial 
lights  and  the  accident  happened  in  the  evening.  Here 
the  accident  was  about  half  past  one  in  the  afternoon  and 
there  was  plenty  of  artificial  light,  so  much  that  the  work- 
men could  work  inside  of  the  shaft.  But  there  as  here 
the  door  leading  to  the  car  in  the  shaft  was  open.  There 
the  court  said  that  it  was  not  as  matter  of  law  contributory 
negligence  on  the  part  of  the  plaintiff  to  pass  through 
without  stopping  to  look  or  listen.  But  there  the  door 
was  unguarded,  and  here  it  was  guarded.  Does  that 
change  the  case  if  the  guard  was  ineffectual  ?  The  door 
was  open  or  partly  so,  and  a  man  stood  in  it  to  prevent 
persons  from  passing,  but  why  he  was  there  the  deceased 
did  not  know  and  could  not  know.  He  saw  the  man  and 
went  past  him,  but  had  he  any  means  of  knowing  why  he 
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was  there,  or  whether  he  had  any  business  there  ?  The 
man  gave  no  warning  and  made  no  resistance  against  the 
passage  of  the  deceased.  Might  not  the  deceased  have 
fairly  believed  either  that  the  man  had  come  from  the 
car,  or  was  about  to  enter  it,  or  was  standing  there  for  no 
purpose  ?  He  saw  the  door  open  or  partly  so,  and  the 
shaft  well  lighted  as  if  everything  was  regular,  and  he 
received  no  warning,  saw  no  obstruction,  and  met  with  no 
opposition.  If  the  man  was  placed  there  as  a  guard,  it 
was  his  duty  to  use  all  proper  means  to  prevent  people 
from  entering  the  doorway,  and  instead  of  performing  that 
duty  he  did  nothing  but  stand  still  and  remain  silent. 
Was  he  not  in  that  respect  guilty  of  negligence  which 
must  be  attributed  to  the  defendant  ?  The  deceased  man 
was  doubtless  in  haste,  all  are  in  haste  at  mid-day  in  that 
great  city,  and  it  is  assumed  to  be  no  uncommon  sight  to 
see  persons  around  the  door  of  an  elevator.  It  is  not  sup- 
posed to  be  a  place  of  danger  to  be  approached  with 
caution,  and  if  persons  are  standing  at  the  door  it  would 
be  no  unnatural  assumption  to  assume  that  they  were 
either  there  for  no  purpose  or  were  going  in  or  coming 
out.  It  must  be  borne  in  mind  that  this  elevator  was  in 
full  operation,  and  the  car  had  but  just  started  on  an 
upward  trip. 

Under  all  these  circumstances  we  cannot  say  that  the 
inferences  to  be  drawn  from  them  are  certain  and  uncon- 
trovertable  and  that  different  minds  might  not  reach 
diverse  conclusions.  We  cannot  say  as  a  matter  of  law 
that  the  deceased  had  not  the  right  to  rely  upon  the 
appearances  presented,  and  act  as  he  did,  or  that  a  verdict 
in  favor  of  the  plaintiff  would  be  destitute  of  support.  It 
was,  therefore,  the  peculiar  province  of  the  jury  to  draw 
the  proper  inferences  and  not  the  court. 

The  verdict  should,  therefore,  be  set  aside  and  a  new 
trial  granted  with  costs  to  abide  the  event. 

Barnard,  ?.  J.,  and  Pratt,  J.,  concurred. 
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N.  Y.  Supreme  Courts   First  Department ^  General   Term ; 

May,  1893. 

1.  Negligence ; proof ;  nonsuit, ^   In  an  action  for  negligence,  where  it 

appears  that  no  inference  that  can  be  drawn  from  the  testimony, 
and  no  presumption  that  can  be  indulged  in  is  consistent  with 
the  exercise,  on  the  part  of  the  person  injured,  of  that  care  and 
prudence  which  the  law  exacts  under  the  circumstances,  there 
is  a  failure  to  establish  freedom  from  contributory  negligence, 
and  submission  of  the  case  to  the  jury  is  error. 

2.  Negligence :  falling  into  freight  elei.'ator  shaft ^    The  act  of  a 

toy  employed  in  a  business  building  in  approaching  the  shaft 
of  a  freight  elevator,  upon  which  passengers  were  not  ordinar- 
ily allowed  to  ride,  and  leaning  the  weight  of  his  body  upon 
a  chain  in  front  of  the  opening  to  the  shaft  for  the  purpose  of 
looking  down  and  ascertaining  if  the  elevator  was  coming  up, 
in  consequence  of  which,  owing  to  the  imperfect  and  defective 
condition  of  the  hook  to  which  such  chain  was  attached,  it 
broke  and  he  fell  down  the  shaft,  sustaining  the  injuries  com- 
plained of,— is  such  contributory  negligence  as  requires  a  dis- 
missal of  the  complaint. 

3.  The  same.]     It. seems  that  in  the  case  of  a  passenger  elevator  for 

the  use  of  tenants  and  their  employees,  there  would  be  a  duty 
on  the  part  of  the  landlord  to  provide  suitable  and  properly 
secured  chains  or  other  safeguards  across  the  opening,  which 
might  be  the  basis  of  an  action  by  one  who  relied  on  the  invita- 
tion and  right  to  enter  the  elevator.* 

Appeal  from  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict,  and  from  an  order  denying  a  motion  for  a  new 
trial. 

The  action  was  brought  by  William  Knox,  an  infant, 
against  The  Hall  Steam  Power  Company  to  recover  for 
personal  injuries. 

*  See  the  preceding  case. 
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The  facts  are  stated  in  the  opinion 

James  Dunne,  for  appellant. 

James  M.  Smith,  for  respondent. 

O'Brien,  J. — This  action  was  brought  by  plaintiff,  a 
boy  about  twelve  years  old,  to  recover  damages  for 
injuries  sustained  in  falling  down  an  elevator  shaft  on 
premises  leased  by  defendant.  In  the  building  was  a 
freight  elevator,  the  care  and  management  of  which  de- 
volved on  defendant,  and  which  was  used  by  the  several 
tenants  who  occupied  portions  of  the  premises.  In  front 
of  the  opening  to  the  shaft  was  a  chain  fastened  by  a 
hook,  and  in  addition  two  iron  gates  about  six  feet  high, 
which  could  be  opened  when  needed  for  placing  freight  on 
the  elevator,  and  when  not  so  needed  could  be  closed. 
These  gates,  when  closed,  were  fastened  with  a  piece  of 
iron,  hook  shaped,  which  could  be  removed  from  either 
the  inside  or  the  outside  of  each  landing,  and  when 
removed  would  permit  of  the  opening  of  the  gates.  The 
building  was  also  provided  from  top  to  bottom  with  a 
staircase,  connected  with  each  floor  and  affording  the 
means  to  tenants  and  their  employees  of  reaching  their 
several  floors. 

The  manner  in  which  the  elevator  was  constructed  and 
the  uses  to  which  it  was  put,  as  shown  by  all  the  witnesses, 
demonstrates  that  it  was  a  freight  and  not  a  passenger 
elevator,  and  while  it  is  true  that  frequently  tenants  or 
their  employees  rode  upon  such  elevator,  their  presence 
there  was  usually  in  connection  with  freight,  which  they 
were  engaged  in  taking  up  to  or  down  from  the  various 
floors  in  the  building.  Occasionally,  too,  the  elevator  boy 
would  permit  other  boys,  or  even  tenants,  to  ride  on  the 
elevator,  in  which,  however,  there  was  a  cardboard  sign, 
bearing  the  following  printed  notice :  '*  This  is  not  a  pas- 
senger elevator  ;  all  persons  riding  on  it  do  so  at  their  own 
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risk.**  The  elevator  boy  testified  that  this  sign  had  been 
called  to  the  attention  of  the  plaintiff  ;  but  without  attach- 
ing any  weight  to  this  testimony,  which  was  denied  by 
plaintiff,  we  have  the  plaintiffs  own  statement  to  the  effect 
that  the  elevator  boy  sometimes  prevented  him  frqm  rid- 
ing on  the  elevator  and  compelled  him  to  walk  up  the 
stairs,  and  that  when  he  did  ride  it  was  only  after  obtain- 
ing the  elevator  boy*s  consent.  Plaintiff  was  asked  if  he 
had  ever  been  told  by  his  employer  to  ride  on  the  eleva- 
tor, to  which  he  made  answer,  **  Yes,  if  I  had  any  freight 
with  me,  he  told  me."  Plaintiff's  employers  occupied  a 
portion  of  the  fourth  floor  of  the  building,  and  were 
engaged  in  the  manufacture  of  looking-glasses,  and  plaint- 
iff's occupation  consisted  of  sweeping  about  the  premises 
and  running  errands. 

With  these  facts  showing  the  character  of  the  building, 
occupied  as  it  was  by  persons  engaged  in  manufacturing 
or  similar  business,  and  the  construction  of  the  elevator, 
the  guards  placed  about  it  on  each  floor,  and  the  use  to 
which  it  was  applied  in  moving  freight  for  tenants,  we  are 
brought  to  a -consideration  of  the  question  of  defendant's 
responsibility  for  the  injuries  suffered  by  plaintiff  under 
the  circumstances  narrated  by  him. 

The  plaintiff  testified  that  at  ten  o'clock  in  the  morning 
he  was  going  out  for  beer;  that  he  did  not  go  on  the 
stairs  and  **  rattle  the  chain  " — which  was  the  means  re- 
sorted to  by  those  who  desired  to  attract  the  attention  of 
the  boy  in  the  elevator  for  the  purpose  of  having  it  either 
hoisted  or  lowered — but  that,  finding  the  gates  which  pro- 
tected the  elevator  shaft  open,  he  went  towards  the  shaft 
and  looked  over  the  shaft  to  see  if  the  elevator  was  com- 
ing up  ;  that  he  leaned  on  this  chain,  and,  as  he  did  so,  it 
broke ;  that  he  held  on  to  it  until  "  it  slapped  me  against 
the  wall,  and  I  let  go  of  it,  and  it  knocked  me  down  four 
stories." 

He  further  testified  that  he  went  for  beer  three  times  a 
day ;  that  he  rode  on  the  elevator,  but  that  sometimes  the 
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elevator  boy  would  refuse  to  let  him  ride,  and  that  then 
he  walked.  The  chain  upon  which  the  plaintiff  leaned 
was  fastened  by  a  hook,  which  was  so  placed  that  it  could 
be  removed  and  let  down  when  necessary  for  the  purpose 
of  permitting  freight  to  be  taken  on  or  off  the  elevator. 
He  further  testified  that  on  occasions  when  he  either  got 
on  or  off  the  elevator  the  gates  were  shut  by  the  elevator 
boy,  who  also  put  the  chain  up. 

By  plaintiff's  witness,  one  of  his  employers,  it  was  shown 
that  on  the  evening  before  the  accident,  the  gates  on  that 
floor  were  closed  and  fastened,  and  that  next  mornings 
prior  to  the  accident,  they  were  in  the  same  condition.  No 
testimony  was  given  to  show  that  these  gates  were  left 
open  by  defendant's  employees,  nor  was  there  any  testi- 
mony in  the  case  showing  just  how  the  gates,  which  were 
closed  prior  to  the  accident,  happened  to  be  open  at  the 
time  the  plaintiff  was  proceeding  on  hils  errand.  He  testi- 
fied that  when  he  went  out  the  doors  were  open,  but,  as 
stated,  his  employer  testified  that  when  he  saw  the  gate 
that  morning  it  was  locked,  and  that  one  standing  on  the 
landing  could  open  the  door  by  lifting  the  latch  from  the 
inside  and  the  outside  ;  "  this  was  a  regular  steel  wire  ;  it 
may  have  been  iron."  This  testimony,  therefore,  did  not 
furnish  proof  of  negligence  on  the  part  of  defendant  in 
leaving  such  gates  open,  and  this  ground  may  be  disre- 
garded. 

Apart,  however,  from  the  gates  being  open,  it  was 
shown  that  the  proximate  cause  of  the  injuries  was  the 
imperfect  and  defective  condition  of  the  hook  to  which 
the  chain  was  attached  upon  which  the  plaintiff  leaned. 
The  only  notice  of  such  defect  brought  home  to  defend- 
ant was  the  fact  that  the  day  before  the  elevator  boy 
called  the  attention  of  the  engineer  of  the  building  to  the 
insecurity  of  such  hook.  That  defendant  had  actual 
notice  of  the  defective  hook  is  not  claimed,  and  it  is 
doubtful  if  this  evidence  is  sufficient  to  prove  constructive 
notice  of  such  defect,  or  to  present  the  question  of  defend- 
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ant's  negligence.  But,  assuming  such  to  be  the  case, 
there  is  the  remaining  question  as  to  whether  or  not  the 
burden  placed  upon  the  plaintiff  of  showing  freedom  from 
contributory  negligence  was  sustained.  The  plaintiff  was 
over  eleven  years  old,  and,  according  to  the  testimony, 
had  gone  to  different  schools  seven  years  and  was  re- 
garded as  a  bright  boy,  **  pretty  smart  when  he  went  to 
work  in  that  building.*'  One  of  the  witnesses  testified 
respecting  plaintiff  that  he  found  him  an  exceedingly  in- 
telligent boy,  and,  as  shown  by  the  plaintiff's  own  exam- 
ination, he  was  familiar  with  the  methods  employed  to 
summon  the  elevator  and  knew  the  uses  to  which  it  was 
applied.  Notwithstanding  such  knowledge,  he  purposely 
refrained  from  either  walking  down  the  stairs,  or,  if  he 
was  desirous  of  soliciting  a  ride,  summoning  the  elevator 
by  going  up  on  the  steps  and  shaking  the  elevator  rope 
or  chain,  but,  the  gates  protecting  the  elevator  being 
open,  he  saw  fit  to  place  his  weight  upon  the  chain  and 
look  down  the  shaft  to  ascertain  if  the  elevator  was  com- 
ing up. 

As  said  in  Greany  v.  Long  Island  R.  R.  Co.  (loi  N. 
Y,  423)  :  **  It  would  be  error  for  a  trial  court  to  grant  a 
non-suit  if,  by  any  allowable  deduction  from  the  facts 
proved,  a  cause  of  action  might  be  sustained  hy  the  plaint- 
iff. And  when  such  a  ruling  has  been  upheld,  by  reason 
of  the  contributory  negligence  of  the  person  injured,  it 
appeared  that  such  negligence  was  conclusively  established 
by  evidence  which  left  nothing  either  of  inference  or  of 
fact  in  doubt  or  to  be  settled  by  a  jury,"  Upon  appeal, 
for  the  purpose  of  sustaining  a  judgment,  the  court  will 
indulge  in  every  fair  inference  or  presumption,  and  where, 
as  here,  the  question  relates  to  whether  or  not  there  was 
sufficient  evidence  as  to  plaintiff's  freedom  from  contribu- 
tory negligence,  the  rule  just  referred  to  should  be  applied. 
But,  applying  this  rule,  which  is  as  strongly  in  plaintiff's 
favor  as  language  could  express  it,  to  the  facts  as  shown 
by  the  plaintiff's  own  testimony,  we  fail  to  see  how  this 
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judgment  can  be  sustained.  No  inference  that  can  be 
drawn  from  the  testimony,  and  no  presumption  that  can 
be  indulged  in,  is  consistent  with  the  exercise  of  that  care 
and  prudence  which  the  law  exacts  from  a  boy  of  the  age 
and  intelligence  of  the  plaintiff.  At  the  time  of  the  acci- 
dent he  was  not  engaged  in  handling  any  freight  for  his 
employers,  but  had-  been  sent  upon  an  errand  for  beer, 
which  should  have  been  discharged  by  going  down  the 
stairs,  instead  of  waiting  to  see  if  he  could  obtain  permis- 
sion from  the  elevator  boy  to  ride  This  latter  desire  was 
seemingly  so  strong  with  him  that,  disregarding  the  ordin- 
ary precautions  of  prudence  and  care,  he  proceeded  to  the 
elevator  shaft  and  leaned  the  weight  of  his  body  upon  a 
chain  for  the  purpose  of  looking  down  and  ascertaining  if 
the  elevator  was  coming  up.  Such  conduct  cannot  be 
regarded  as  furnishing  evidence  that  he  was  free  from 
negligence  that  contributed  to  his  injuries,  but,  on  the  con- 
trary, we  fail  to  see  why  his  leaning  upon  the  chain  did 
not  constitute  negligence  on  his  part  in  depending  upon 
the  security  of  an  appliance  on  which,  under  the  circum- 
stances shown,  he  had  no  right  to  rely. 

Had  this  been  a  passenger  elevator  for  the  use  of 
tenants  in  the  building  and  their  employees,  then  there 
might  be  some  argument  based  upon  the  claim  that  the 
failure  to  provide  suitable  and  properly  secured  chains  or 
other  safeguards  across  the  opening  was  such  negligence 
that  one  who  had  a  right  to  use  such  elevator,  and  who, 
relying  on  the  invitation  and  the  right  to  enter  upon  the 
same,  was  injured,  could  recover  the  damages  which  he 
sustained  by  the  failure  to  perform  the  obligations  thus 
imposed  upon  those  having  the  care  and  management  of 
such  elevator.  But  where,  as  here,  the  plaintiff  proceeded 
to  the  opening  in  the  elevator  shaft,  which  when  the  eleva- 
tor was  not  at  that  floor,  was  secured  by  iron  gates  six  feet 
high,  closed  and  fastened  with  a  latch,  and  thus  deliber- 
ately, without  having  a  right  when  going  on  errands  to 
ride  on  such   elevator,  placed  himself  in   a  position  ot 
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danger,  and  did  more,  by  putting  the  weight  of  his  body 
upon  a  chain  which  was  not  intended  for  that  purpose,  so 
that  he  might  look  over  and  down  the  shaft,  we  fail  to 
find  any  such  case  as  justified  inferences  favorable  to  the 
burden  which  the  law  places  upon  a  plaintiff  of  showing 
freedom  from  contributory  negligence. 

Upon  this  ground  the  defendant  moved  for  a  dis- 
missal of  the  complaint,  and  subsequently  for  a  direction 
in  its  favor,  which  motions,  having  been  denied,  were  duly 
excepted  to,  and  thus  the  question  which  we  have  dis- 
cussed was  directly  presented.  Having  reached  the  con- 
clusion that  the  disposition  of  these  motions  made  by  the 
trial  judge  was  erroneous,  we  are  of  opinion  that  the  judg- 
ment  appealed  from  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  and  Follett,  J.,  concurred. 


FRENCH  V.  VIX. 


N.  Y.  Court  of  Common  Pleas,  General  Term  ;  February, 

1893. 

I.  Contract.]  A  contract  for  the  erection  of  a  building  contained 
a  stipulation  by  which  the  contractor  agreed  "  to  become 
answerable  and  accountable  for  any  damages  that  may  be  done 
to  the  property  or  person  of  any  neighbor  or  passerby  during 
the  performance  of  said  work.*' — HM,  that  it  was  to  be  assumed 
that  the  person  for  whom  the  building  was  to  be  erected,  only 
contracted  on  his  own  behalf  and  for  his  own  security  to  re- 
lieve himself  from  any  liability  to  others  by  reason  of  the  work  ; 
and  that  "  any  neighbor  or  passerby,"  who  might  be  injured  in 
the  doing  of  the  work,  would  have  no  right  of  action  thereon, 
where  they  could  not  recover  in  an  action  against  the  owner 
for  the  injury  so  done. 

2.  Cause  0/ action.]     A  third  person    who  is  injured  by  the  negli- 
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gence  of  a  contractor  cannot,  upon  the  principle  of  avoiding 
circuity  of  action,  maintain  an  action  upon  the  agreement  of 
the  contractor  to  indemnify  the  person  for  whom  the  work  is 
being  done  from  any  injury  to  others  occasioned  thereby, 
where  the  work  contracted  for  is  not /^r  j^  injurious  and  the 
party  for  whom  it  is  done  is  not  under  any  special  or  public 
duty  to  the  person  so  injured  ;  since,  in  such  a  case  the  injured 
party  has  no  right  of  action  against  the  party  who  stipulated 
to  be  thus  indemnified.* 
3.  Negligence.]  Blasting  is  noX.per  se  injurious  ;  and  one  contract- 
ing to  have  it  done  is  not  liable  for  injuries  caused  by  the  neg- 
ligence of  the  contractor  in  doing  the  work.f 

Exceptions  of  defendant  directed  to  be  heard  at  the 
•General  Term  in  the  first  instance,  after  a  verdict  for 
plaintiff. 

The  action  was  brought  by  Georgie  French  against 
Jacob  Vix,  George  Vix,  and  Peter  J.  Dolan,  to  recover  for 
the  damage  to  plaintiff's  house  by  blasting  carried  on  by 
defendant's  upon  adjoining  premises. 

The  further  facts  are  fully  stated  in  the  opinion. 

Robert  E.  Deyo  {Deyo,  Duer  &  Bauerdorf  y  attorneys), 
for  defendant. — 1.  Blasting  is  not  dangerous  in  itself  and 
is  not  injurious  to  person  or  property  unless  conducted  in 
an  improper  manner  (Citing  Herrington  v,  Lansingburg, 
wo  N.  Y.  145;  Pack  v.  Mayor,  etc.,  8  Id,  222  ;  Kelly  v. 
Mayor,  etc.,  11  Id.  4^2;  Blake  v.  Ferris,  5  Id.  48  ;  Bren- 
nan  v,  Gellick,.  N.   Y.  Law  Journal,  April  29,  1892). 

II.  The  cases  holding  a  contractor  with  a  municipality 
liable  where  he  has  agreed  to  be  responsible  for  damages 
in  doing  the  work  have  no  application ;  for  the  liability  in 
such  cases  depend  upon  the  rule  that  municipalities  cannot 
by  contract  shift  their  duties  (Citing  Water  Co.  v.  Ware, 

*  See  note  at  the  end  of  this  case. 

t  Compare  Brennan  v.  Schrcincr,  28  Abb.  N.  C  481. 
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i6    Wall.    566;  Storrs   v.   City  of   Utica,   17  iV,    K   104; 
Brusso  V,  City  of  Buffalo,  90  Id,  679). 

III.  The  complaint  is  drawn  so  as  to  allege  that  by  rea- 
son of  negligence  the  defendants  Vix  became  liable  under 
the  stipulations  in  contract ;  the  plaintiffs  could  not,  there- 
fore,  recover  on  contract  by  mere  proof  of  damages  (citing 
Fisher  v.  Rankin,  27  State  Rep,  582 ;  Fromm  v.  Ide,  60 
Hun,  322). 

IV.  The  defendants  Vix  had  a  right  to  show  that  the 
provision  for  indemnity  in  the  contract  for  the  work  to  be 
done  by  them  was  only  for  the  benefit  of  the  person  for 
whom  the  work  was  being  done  (citing  Coleman  v.  First 
Natl.  Bank  of  Elmira,  53  N.  K  388  ;  McMaster  v.  Ins.  Co.  of 
North  America,  55  Id.  222  ;  J u illard  z/.  Chaffee,  gzld.  529). 

Wfft,  H,  Arnoiix (Williams  &  VanderzeeydXtovntys),  for 
plaintiff. — I.  The  defendants  Vix,  under  their  agreement 
with  the  owner  of  the  premises  upon  which  the  work  was 
being  done,  were  answerable  for  any  damage  that  might  be 
done  the  property  of  the  plaintiff  by  reason  of  such  work 
(citing  Water  Co.  v.  Ware,  16  Wallace,  566 ;  McMahon  v. 
Second  Ave.  R.  R.  Co.,  75  N,  K  231  ;  Little  v.  Banks,  85 
Id.  258  ;  City  of  Lowell  v.  Spaulding,  4  Cush.  277  ;  Payne 
V,  Rogers,  2  H,  Block,  350;  City  of  Brooklyn  v,  Brooklyn 
City  R.  R.  Co.,  47  N.  Y.  475). 

II.  The  agreement  of  the  defendants  Vix,  although 
madt*  with  another,  could  be  enforced  by  the  plaintiff 
(citing  Todd  v.  Weber,  95  N,  K  181  ;  Rector  v.  Teed,  121 
Id,  583  ;  Griff eth  v,  Cowegon,  105  Id.  222  ;  s.  c,  121  /^. 
222  ;  Grant  v.  Diebold  Co.,  45  Northwest,  Rep,  951). 

III.  Where  a  party  blasts  rocks  and  thereby  injures 
neighboring  property  he  is  absolutely  liable  for  the  damage 
irrespective  of  any  question  of  care  or  negligence,  and  a 
license  from  municipal  authorities  cannot  affect  the  ques- 
tion of  liability  (citing  Mairs  v,  Manhattan  R.  E.  Asso.,  89 
N,  K498  ;  Hay  v,  Cohoes  Company,  2  Id,  159  ;  Tremain 
V,  Cohoes,  Id,  163  ;  St.  Peter  v,  Dennison,  58  Id,  416 ;  Jutte 
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V,  Hughes,  67  Id.  267  ;  Bermer  v.  Atlantic  Dredging  Co., 
12  A^.  Y.  Supp.  181  ;  Hunter  v.  Farren,  34  Am.  Rep,  423 ; 
s.  c,  127  Mass.  481  ;  Dodd  v.  Holme,  i  Ad,  &  EL  493; 
Howes  V.  Roberts,  7  EL  &  BL  625  ;  Sherman  &  Red,  on 
AV^-  §§495»497.  50^)- 

BOOKSTAVER,  J. — This  case  was  tried  at  Trial  Term, 
and  resulted  in  a  verdict  in  favor  of  the  plaintiff  for 
$2,500,  whereupon  the  trial  judge  ordered  the  exceptions 
to  be  heard  at  the  General  Term  in  the  first  instance. 

On  the  trial  it  appeared  that  in  May,  1889,  the  plaint- 
iff was  the  owner  of  a  house  and  lot  on  West  Sixtieth 
street,  and  that  Nicholas  Henry  was  the  owner  of  a  vacant 
lot  immediately  adjoining  on  the  west.  In  that  month 
Henry  entered  into  a  contract  with  the  defendants  Vix 
for  the  erection  of  a  building  on  his  lot.  This  contract 
contained,  among  other  things,  the  following  clause : 
**  And  the  said  parties  of  the  second  part  (Vix)  further 
agree  to  become  answerable  and  accountable  for  any  dam- 
ages that  may  be  done  to  the  property  or  person  of  any 
neighbor  or  passerby  during  the  performance  of  said 
work."  It  further  appeared  that  the  surface  of  Henry's 
lot  was  covered  with  rock,  and  the  defendants  Vix  made  a 
sub-contract  with  the  defendant  Dolan,  a  blaster,  to  exca- 
vate the  earth  and  rock,  which  contained  the  following 
provision  :  "  The  said  Dolan  hereby  assumes  all  responsi- 
bility for  any  loss  or  damage  which  may  occur  to  person 
or  property  while  he  or  his  employees  are  engaged  in  the 
performance  of  such  work,  and  hereby  agrees  to  save  the 
said  Jacob  Vix  &  Son  harmless  from  the  payment  of  any 
such  loss." 

Dolan  commenced  to  work  about  the  25th  of  May, 
1889,  and  the  first  blast  was  on  the  14th  June  in  that 
year.  In  preparation  for  that  blast,  Dolan's  workmen 
drilled  a  row  of  six  holes  within  five  feet  of  thq  wall  of 
plaintiff's  house,  and  two  other  rows,  in  all  eighteen  holes ; 
this  was  done  by  machinery,  and  the  holes  were  each 
Vol.  XXX.— II 
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eight  feet  deep  and  four  feet  apart,  the  rows  being  the 
same  distance  apart.  When  this  blast  was  let  off  it  caused 
the  ceiling  in  the  hall  and  in  every  room  in  plaintiff's 
house  to  fall ;  the  stoop  was  knocked  down  ;  several  stone 
banisters  broken  ;  the  heavy  newel  posts  separated  from 
the  stoop  ;  the  brown-stone  under  the  stoop  was  knocked 
out  of  place  ;  also  the  iron  door  ;  four  of  the  beams  hold- 
ing the  basement  floor  were  split ;  the  heavy  iron  sewer 
pipe  was  broken  ;  and  other  considerable  damage  done 
the  building.  After  this  the  blasting  continued,  and  other 
injury  was  done  to  plaintiff's  property. 

To  recover  for  these  injuries  this  action  was  brought 
against  the  Vixes  and  Dolan,  the  complaint  alleging  that 
Dolan  was  the  agent  for  the  Vixes,  and  that  the  Vixes, 
by  their  contract  with  Henry,  had  agreed  to  become  and 
be  accountable  and  personally  responsible  for  any  and 
all  damages  that  might  or  should  be  done  to  the  adjoin- 
ing property  by  reason  of  the  prosecution  of  the  work, 
and  that  the  rock  was  blasted  in  a  negligent  and  unlaw- 
ful manner,  and  that  by  reason  thereof  the  damage  was 
done. 

The  answer  of  the  Vixes  denied  that  Dolan  was  their 
agent,  or  that  they  had  any  control  over  or  knowledge 
of  the  manner  in  which  the  work  was  done,  and  alleged 
that  Dolan  did  the  work  as  an  independent  contractor. 
He  also  interposed  an  answer,  and  was  present  on  the 
trial  and  sworn  as  a  witness,  but  took  no  other  part  in 
the  trial  of  the  action  and  was  not  represented  by 
counsel. 

On  the  trial  the  court  held  "  that  the  stipulation  in 
the  agreement  between  Henry  and  the  Vixes  made  the 
Vixes  liable,  upon  the  ground  that  they  were  substanti- 
ally indemnitors,  and  that  from  the  principle  of  avoiding 
circuity  of  action  a  person  might  act  at  once  against  the 
person  ultimately  liable."  The  same  view  was  taken  on 
the  motion  to  dismiss  the  complaint  when  the  plaintiff 
rested.     The  court  also   held  "  that  no  question  of  negli- 
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gence  or  non-negligence  is  involved  in  the  case,**  and  the 
jury  was  charged  that  "in  any  event  .you  must  find  a 
verdict  for  the  plaintiff,**  and  **  they  (the  Vixes)  are  held 
accountable,  not  because  they  did  the  injurious  act,  since, 
as  I  have  already  said,  they  did  not  do  it,  either  them- 
selves or  by  their  own  authorized  agent  or  servant ;  and 
their  liability  constitutes  a  marked  exception  to  the 
ordinary  rule  of  law,  which  is  that  no  man  is  responsible 
for  an  act  which  he  did  not  do  himself  or  by  some  agent 
or  servant  that  he  has  constituted  to  do  the  act.  The 
defendants  Vix,  therefore,  are  liable  by  virtue  of  an 
arbitrary  rule  of  law,  namely,  having  signed  this  stipula- 
tion by  which  they  agreed  with  Mr.  Henry,  the  owner  of 
the  lot  upon  which  the  blasting  was  to  be  done,  to  be 
*  answerable  and  accountable  *  for  the  damages,  that 
therefore  only  the  defendants  are  responsible.** 

We  think  the  ground  assumed  by  the  learned  judge 
in  this  case  at  the  Trial  Term  is  untenable.  If  the  Vixes 
were  indemnitors,  they  were  only  such  as  to  Mr.  Henry, 
the  only  person  with  whom  they  contracted,  as  it  must  be 
assumed,  from  an  inspection  of  the  contract,  that  he  only 
contracted  on  his  own  behalf  and  for  his  own  security, 
and  to  relieve  himself  from  all  liability  toothers  by  reason 
of  any  of  the  work  done  upon  his  premises.  In  fact,  this 
was  conceded  by  the  court  below,  for  the  only  circuity  of 
action  possible  is  that  the  plaintiff  should  first  sue  Henry, 
and,  if  she  recovered,  Henry  might  have  an  action  over 
against  the  Vixes  for  the  amount  he  was  compelled  to  pay 
her.  It  follows  that  the  plaintiff  cannot  recover  against 
the  Vixes  unless  she  had  a  right  of  action  against  Henry. 
To  hold  otherwise  is  to  say  that  the  stipulation  in  the  con-  • 
tract  was  inserted  by  Henry,  not  to  protect  him  from 
claims  which  he  supposed  could  be  enforced  against  him, 
but  so  that  "  any  neighbor  or  passer-by  **  might  have  a 
right  of  action  against  the  Vixes  in  cases  where  such  per- 
sons could  not  have  a  right  of  action  against  him,  and  this 
irrespective  of  the  question  of  whether   the  damage  was 
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lawfully  or  unlawfully  done,  for  the  clause  is  not  restricted. 
The  question,  then,  resolves  itself  into  this :  Were  the 
acts  complained  of  such  as  would  authorize  a  recovery 
against  Henry,  provided  the  work  had  been  done  by  the 
Vixes  themselves  under  the  contract  they  had  made  with 
Henry?  In  other  words,  would  Henry  be  protected  from 
liability  under  the  rule  of  respondeat  superior  ?  This,  in 
turn,  depends  upon  the  answer  to  another  question  :  Did 
the  damage  necessarily  result  from  the  nature  of  the  work 
Itself,  or  did  it  result  from  the  manner  in  which  the  work 
was  performed  ?  If  the  work  done  was  bound  to  produce 
the  result,  the  person  for  whose  benefit  the  work  is  done 
cannot  shield  himself  by  showing  that  the  work  was  done 
by  an  independent  contractor  (Dorrity  v,  Rapp,  72  N,  Y. 
307).  But,  if  it  resulted  from  the  method  in  which  the 
work  was  done,  the  person  benefited  having  no  control 
over  such  method,  or  of  the  persons  pursuing  it,  then  the 
contractor  is  solely  liable.  These  are  elementary  princi- 
ples, and  so  firmly  established  that  they  need  no  citation 
of  authority  to  sustain  them. 

It  remains,  then,  to  be  determined  whether  work  of 
which  blasting  forms  an  essential  part  is  dangerous  in 
itself,  or  whether  it  is  devoid  of  danger  unless  improper 
methods  are  used  in  the  employment  of  it.  The  tendency 
of  courts  in  this  State  at  first  was  toward  the  view  that  it 
was  inherently  dangerous,  and  that  a  person  employing 
another  to  do  such  work  would  be  responsible  for  injuries 
arising  therefrom  without  showing  negligence  on  his  part. 
But  the  later  decisions  all  tend  to  hold  that  blasting  is 
not  dangerous  in  itself,  and  we  think  that  view  is  now 
firmly  established  by  the  courts  of  this  State  (Blake  v. 
Ferris,  5  N.  Y.  48;  Pack  v.  Mayor,  etc.,  8  Id.  222  ;  Kelly 
V.  Mayor,  etc.,  11  Id.  432;  Herrington  v,  Lansingburg, 
110  Id.  145).  In  the  latter  case  the  facts  were  that 
defendant  entered  into  a  contract  for  the  construction  of 
a  sewer  in  one  of  the  streets.  The  contract  provided  that 
all  damage  done  in  the  construction  should  be  paid  by  the 
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contractors ;  plaintiff's  team,  which  was  standing  in  a 
street  crossing  the  one  in  which  the  sewer  was  being  con- 
structed, was  frightened  by  the  noise  of  a  blast  fired  by 
the  contractors  in  the  prosecution  of  the  work,  and  while 
attempting  to  control  the  horses,  plaintiff  was  injured; 
held,  that  the  defendant  was  not  liable,  that  if  there  was 
any  culpable  negligence  which  caused  the  injury,  it  was 
that  of  the  contractors,  and  they  alone  were  responsible: 
and  Judge  Earl,  in  the  course  of  the  opinion,  says: 
"  The  accident  was  in  no  way  caused  by  any  imperfect 
•ondition  of  the  street,  but  simply  by  noise  resulting  from 
the  blast.  If  there  was  any  culpable  carelessness  which 
caused  the  injury  to  the  plaintiff,  it  was  that  of  the  con- 
tractors. They  had  entire  control  of  the  work  and  the 
manner  of  its  performance.  They  could  choose  their  own 
time  for  firing  the  blast,  and  select  their  own  agents  and 
instrumentalities.  They  could  make  the  charges  of 
powder  large  or  small,  and  they  could  in  some  degree 
smother  the  blasts  so  as  to  prevent  falling  rocks,  and  much 
of  the  noise  of  the  explosion  ;  or  they  could  carelessly 
omit  all  precautions,  and  for  the  consequences  of  their 
negligence  they  alone  would  be  responsible.  If  it  was 
a  prudent  thing  to  notify  persons  in  the  vicinity  of  the 
blast  before  it  was  fired,  then  the  contractors  should  have 
given  notice;  but  the  duty  to  give  it  did  not  devolve 
upon  the  village,  and  for  these  conclusions,  the  cases  of 
Pack  V.  Mayor  (8  N,  Y.  222),  Kelly  v.  Mayor  (11  Id, 
432)  and  McCaflerty  v.  Spuyten  Duyvil,  etc.,  R.  R.  Co. 
(61  Id.  178)  are  ample  authority. 

'*  It  is  conceded  by  the  learned  counsel  for  the  plaintiff 
that  if  the  plaintiff  had  been  hit  by  a  fragment  of  rock 
thrown  by  the  blast,  the  defendant  would  not  have  been 
and  the  contractors  would  alone  have  been  responsible. 
So  too,  if  a  fragment  of  rock  had  struck  one  of  the  horses 
or  had  fallen  or  passed  near  them  and  this  had  frightened 
them,  causing  the  injury  to  the  plaintiff,  within  the  authori- 
ties cited,  the  defendant  would  not  have  been  responsi- 


lOG  VOLUME    XXX. 


French  v,  Vix. 


ble.  ...  A  rule  which  would  cast  responsibility  upon 
the  defendant  for  injuries  resulting  from  the  noise  of  the 
explosion  and  exempt  it  from  responsibility  for  injuries 
caused  by  fragments  of  rock  thrown  by  the  explosion, 
would  rest  upon  no  rational  basis,  and  require  distinctions 
too  fine  for  the  practical  administration  of  justice."  See, 
also,  Brennan  v,  Gellick,  N.  V.  Law  Journal,  April  29, 
1892.* 


♦  In  Brennan  v.  Gellick,  above  referred  to,  the  plaintiff  moved 
at  the  Special  Term  of  the  superior  court  for  the  continuation  of  an 
injunction  pendente  lite.  The  action  was  brought  by  Margaret 
Brennan  against  Joseph  Gellick  and  Joseph  J.  Schreiner,  to  enjoin 
the  continuation  of  blasting  which  was  being  done  by  the  defendant 
Gellick  on  the  premises  of  the  defendant  Schreiner  to  the  alleged  in- 
jury of  plaintiff's  adjoining  house.  A  copy  of  the  complaint  is  given  in 
Brennan  v.  Schreiner,  28  Abb.  N.  C.  481,  where  the  court  overruled 
the  demurrer  of  the  defendant  Schreiner  on  the  ground  that  it 
admitted  the  allegation  of  the  complaint  that  it  was  impossible  to 
remove  the  rock  immediately  adjoining  plaintiff's  premises  without 
causing  damages  to  plaintiff's  house.  The  opinion  of  the  court  on 
the  motion  to  continue  the  injunction  is  as  follows : 

Gilders  LEEVE,  J. — The  plaintiff  is  the  owner  of  a  five-stor}' brick 
apartment-house,  being  No.  405  East  Eighty-eighth  street,  occupied 
by  nine  tenants.  The  defendan  Schreiner  isthe  owner  of  lots  imme- 
diately adjoining  on  the  east,  being  Nos.  407  and  409  East  Eighty- 
eighth  street,  which  lots  are  covered  with  rock  which  extends  a  con- 
siderable depth  below  the  surface  and  forms  part  of  the  stratum,  as 
plaintiff  claims,  which  runs  underneath  plaintiff's  said  dwelling- 
house.  The  defendant  Schreiner  has  made  a  contract  with  the 
defendant  Gellick  to  remove  said  rock  from  his  said  premises  by 
blasting.  Such  blasting  has  done  considerable  damage  to  the 
plaintiff's  property,  and  plaintiff  secured  a  temporary  injunction 
restraining  defendants  from  further  blasting,  which  injunction  the 
plaintiff  now  seeks  to  have  contmw^d  pendente  lite. 

The  defendant  Gellick  is  an  independent  contractor,  and  it  is 
not  claimed  that  the  relation  of  master  and  servant  exists  between 
the  defendants.  The  defendant  Schreiner  demurred  to  the  com- 
plaint, claiming  that  as  he  had  made  an  independent  contract  with 
the  other  defendant,  he  is  not  liable  for  the  negligence  or  wrongful 
acts  of  said  defendant  Gellick.    I  think,  under  the  state  of  facts,  as 
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Those  authorities  all  establish  that  blasting  rock  does 
not  necessarily  cause  injury,  and  that  damage  arising 
therefrom  is  solely  the  result  of  employing  it  negligently, 
and  that  when  the  work  is  done  by  an  independent  con- 
tractor, he  only  is  responsible  for  such  damage.  In  other 
words  it  seems  to  be  the  settled  law  of  the  courts  of  this 
State  that  they  will  take  judicial  notice  that  blasting  is 

disclosed  by  the  papers  before  me,  the  demurrer  should  be  sustained. 
A  party  is  not  chargeable  with  the  negligent  acts  of  another  in 
doing  work  upon  his  lands,  unless  he  stands  in  the  character  of 
employer  to  the  one  guilty  of  the  negligence,  or  unless  the  work  as 
authorized  would  necessarily  produce  the  injuries  complained  of,  or 
they  are  occasioned  by  the  omission  of  some  duty  incumbent  upon 
him  (McCafferty  v.  S.  D.  &  P.  M.  R.  R.  Co.,6i  N.  Y,  178,  179  ;  Bur- 
meisterz/.N.  Y,  El.  R.  R.  Co.,47  Super,  Ct,  264,  267).  The  plaintiff 
claims  that  the  work /><rr  j^w^as  wrongful  and  injurious  to  the  plaintiff, 
and  that,  therefore,  the  owner  as  well  as  the  contractor  are  liable  for 
any  injury  to  plaintiff,  whether  the  contractor  was  negligent  or  not. 
But  the  facts,  so  far  as  they  may  be  gathered  from  the  papers  here- 
in, do  not  sustain  this  contention.  It  seems  that  the  injuries  com- 
plained of  were  the  result  of  an  accident,  and  are  not  the  intrinsic 
and  necessary  results  of  the  work  called  for  by  the  contract  between 
the  two  defendants.  To  hold  that  blasting  in  the  City  of  New  York 
is  intrinsically  dangerous  and  unlawful  would  be  to  put  an  end  to 
all  public  improvements.  In  the  case  at  bar  the  affidavits  of  the 
experts  show  that  the  work  can  be  done  without  injury  to  the  prop- 
erty of  plaintiff.  No  negligence  in  blasting  or  removing  rock 
under  said  contract,  is  alleged  in  the  moving  papers.  The  plaintiff 
rests  her  rights  upon  the  broad  claim  that  the  work  contracted  for 
is  in  its  nature  dangerous;  that  said  work  was  so  wrongful  and 
injurious /e'r  se  to  the  plaintiff,  that  its  actionability  does  not  depend 
upon  negligence  in  doing  it.  But  I  am  satisfied  from  the  evidence 
before  me  that,  with  due  care  and  skill,  the  contractor  can  carry  on 
the  work  in  question  without  imperilling  the  plaintiff's  adjacent 
house.  I  cannot  see  that  plaintiff  has  adequate  cause  to  fear  irrep- 
arable injury,  and  therefore  I  am  not  warranted  in  making  an 
order  continuing  the  injunction. 

I  may  add,  however,  that  should  the  contractor  continue  the 
work  in  a  manner  to  cause  further  injury  to  the  plaintiff's  property 
upon  sufficient  evidence  of  the  continuously  injurious  character  of 
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not  injurious  to  persons  or  property  per  se  or  unless  con- 
ducted in  a  negligent  manner. 

That  it  was  negligently  done  in  this  case  by  the  sub- 
contractor, Dolan,  is  apparent  from  the  number,  depth  and 
proximity  of  the  holes  drilled  to  each  other  and  to  plaint- 
iff's premises  and  their  simultaneous  discharge.  The  force 
developed  must  have  been  terrific,  and  one  is  not  surprised 
at  the  injuries  resulting  to  plaintifiF's  premises.  But  all 
these  matters  were  under  the  control  of  the  sub-contractor, 
Dolan,  and  not  of  Henry,  or  even  the  Vixes. 

The  court  below  in  its  rulings  followed  Water  Co.  v. 
Ware  (i6  Wall.  566),  where  many  of  the  facts  were  similar 
to  those  now  under  consideration.  But  this  case  was 
decided  on  a  principle  which  cannot  be  applied  to  the  con- 
tract of  a  private  person.  It  held  that  where  a  water  com- 
pany had  agreed  with  a  municipal  corporation  to  be 
responsible  for  damages  while  laying  water  pipes  in  the 
street,  a  party  injured  by  the  negligence  of  those  doing  the 
work  could  recover  against  the  water  company.  The  water 
company  was  held  liable  in  a  suit  by  the  person  injured, 
because  the  municipality  was  also  liable,  on  the  ground 
that,  being  charged  with  the  control  of  the  streets,  they 
must  keep  them  in  a  safe  condition  for  travel ;  that  the 
agreement  with  the  water  company  would  not  acquit  the 
municipality  of  an  obligation  otherwise  attaching,  to  keep 
the  streets  safe  and  convenient  for  travelers ;  and  that  the 
person  injured  might  sue  the  water  company  because  it 


the  work,  I  think  an  appeal  might  properly  be  made  to  a  court  of 
equity  to  limit  and  restrain  the  defendant  contractor  in  the  manner 
in  which  the  work  should  be  conducted  ;  and  should  there  be  suffic- 
ient evidence  of  a  persistence  on  his  part  to  carry  on  the  work  in  a 
heedless  and  reckless  manner,  he  might  be  restrained  altogether  in 
the  prosecution  thereof. 

See,  also,  Rafter  v,  Tagliabue,  29  Abb,  N.C,  i,  holding  in  a  similiar 
case,  that  the  injunction  should  permit  the  blasting  to  go  on,  and 
only  prohibit  the  doing  of  the  work  without  the  safeguards  which 
])rudent  men,  while  doing  like  work,  adopt  to  prevent  injury. 
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might  well  be  held  that  a  party  injured  through  a  defect 
or  want  of  repair  in  such  a  street,  occasioned  by  the  neglect 
or  carelessness  of  such  a  contractor  in  doing  the  work,  or 
of  those  for  whose  acts  he  is  responsible,  may,  at  his  elec- 
tion, sue  the  contractor  for  redress,  or  pursue  his  remedy 
against  the  municipality,  as  it  is  clear  that  the  contractor, 
in  case  of  a  recovery  against  the  latter  would  be  answer- 
able to  the  municipality  as  stated  in  his  agreement. 

This  is  a  very  different  case  from  the  one  at  bar.  In 
this  case  Henry,  for  whose  benefit  the  work  was  done,  did 
not  owe  any  duty  to  third  persons  in  reference  to  it  unless 
he  undertook  to  do  it  himself  as  shown  by  the  cases  be- 
fore cited,  but  the  City  of  St.  Paul  as  a  municipality  was 
charged  with  the  duty  of  keeping  its  streets  safe  for  those 
using  them,  and  it  did  not  have  the  power  to  make  a  con- 
tract by  which  others  assumed  to  perform  a  part  of  the 
functions  imposed  upon  it  by  law,  so  as  to  relieve  it,  but 
as  the  city  had  been  indemnified  against  damage  caused 
by  those  who  so  assumed,  the  person  injured  could  sue 
the  indemnitor  direct,  for,  if  the  suit  was  brought  against 
the  city,  and  a  recovery  had,  the  city  could  in  turn  recover 
the  amount  from  its  indemnitor.  But  this  would  involve 
two  suits,  whereas  the  same  object  could  be  accomplished 
without  prejudice  to  the  indemnitor  in  one  suit  brought 
by  the  person  injured  against  the  contractor  direct,  thus 
avoiding  circuity  of  action.  The  rule  that  municipalities 
cannot  by  contract  shift  the  duties  imposed  upon  them 
by  statute  upon  those  assuming  to  contract  with  them  for 
that  purpose,  is  fully  recognized  in  this  State  (Storrs  v. 
City  of  Utica,  \j  N.  V.  104,  cited  in  Water  Co.  v.  Ware; 
Brusso  V.  Buffalo,  90  Id.  679).  The  head-note  in  Water 
Company  v.  Ware  {supra)  is  misleading.  It  seems  to  assert 
the  broad  proposition  that  in  all  cases  where  indemnity 
has  been  given,  the  indemnitor  may  be  pursued  in  the 
first  instance  by  a  person  injured  ;  which,  as  before  shown, 
was  not  decided  by  the  court,  but  is  authority  only  for 
the  proposition  that  when  a  contractor  is  engaged  in  per. 
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forming  the  work  in  which  an  injury  is  done  for  which  the 
person  or  corporation  with  whom  he  contracted  is  liable, 
then  if  the  contractor  has  indemnified  such  person  or  cor- 
poration, the  person  injured  may  sue  the  contractor  direct 
on  the  principle  of  avoiding  circuity  of  action. 

But  the  cases  we  have  before  cited  from  the  highest 
court  of  this  State  are  abundant  authority  for  holding  that 
where  the  accident  is  caused  by  blasting,  there  would  be 
no  liability  even  of  a  municipality,  and  a  fortiori  there 
could  be  no  liability  of  a  person  not  charged  with  a  special 
duty,  always  assuming  that  the  work  was  done  by  an  inde- 
pendent contractor.  It  follows  that  to  sustain  the  rulings 
of  the  court  below  it  must  be  held  that  the  Vixes  are  lia- 
ble to  the  plaintiff  in  a  case  where  the  owner  could  not 
be  held  responsible  by  her.  Such  liability  existing,  not 
by  virtue  of  anything  inherent  in  the  nature  of  the  work» 
but  solely  by  reason  of  a  stipulation  between  the  owner 
and  the  contractor,  to  which  she  was  not  privy  and  con- 
cerning which  it  does  not  appear  that  she  had  any  knowl- 
edge before  the  damage  was  done.  It  is  self-evident  that 
if  the  work  was  such  that  Henry  would  not  be  liable  if 
performed  by  his  contractor,  then  the  same  rule  would 
protect  the  Vixes  on  their  sub-contract  where  a  similar 
provision  was  inserted  in  their  contract  with  Dolan  who 
did  the  work  as  an  independent  sub-contractor  (Slater  v. 
Mersereau,  64  N.  V.  138). 

The  case  of  Storrs  v.  City  of  Utica  (supra)  is  the  only  one 
in  any  way  in  conflict  with  the  foregoing  reasoning,  and  that 
we  think,  has  been  entirely  overruled  or  greatly  modified  by 
the  court  of  appeals  in  Charlock  v,  Freel  (125  N.  Y.  357). 
But  assuming  that  Water  Co.  v.  Ware  does  establish  that 
Henry  was  liable  to  the  plaintiff,  and  that  she  could, 
therefore,  sue  the  Vixes  direct,  because  liable  over  to 
Henry,  still  the  plaintiff  ought  not  to  succeed  here,  for 
she  did  not  bring  herself  within  the  conditions  laid  down 
in  that  case.  There  the  gravamen  of  the  action  was  neg- 
ligence, and  the  fact   that  the  jury  found  that  there  was 
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negligence,  permeates  the  whole  opinion.  Here,  although 
the  plaintiff  had  alleged  that  the  Vixes  were  liable  sole!/ 
because  of  negligence,  the  court  expressly  held  that  she 
was  entitled  to  recover  without  showing  such  negligence. 
The  plaintiff's  theory  that  the  defendant's  are  insurers 
has  no  countenance  from  Water  Co.  v.  Ware  (supra).  If 
the  defendants  were  insurers  of  Mrs.  French,  then  she  was 
insured  as  to  her  own  property  without  her  knowledge,  by 
Henry,  who  did  not  act  as  her  agent,  and  who  had  no 
insurable  interest  of  his  own  in  her  property.  A  contract 
of  insurance  by  a  person  having  no  interest  would  be  void 
as  a  wager  policy.  Again,  no  consideration  was  paid  by 
Henry  to  the  Vixes  for  the  insurance  of  Mrs.  French.  All 
that  he  desired  was  to  have  a  building  erected  in  accord- 
ance with  the  specifications,  and  to  be  secured  from  any 
damages  either  in  contesting  or  otherwise  disposing  of  any 
claim  for  damages  arising  out  of  the  work.  The  consid- 
eration  paid  by  him  to  the  Vixes  was  for  this,  and  noth- 
ing more.  The  preceding  part  of  the  contract,  in  which 
the  stipulation  under  consideration  occurs,  shows  that  the 
only  person  sought  to  be  protected  by  that  contract  was 
Henry  himself;  his  sole  aim  was  that  he  should  not  be 
called  upon  to  pay  such  damages,  and  the  Vixes  did  not, 
by  that  contract,  estop  themselves  from  asserting  that  a 
claim  was  not  valid  against  them  on  the  ground  that 
Henry  could  not  be  compelled  to  pay  if  Mrs.  French  sued 
him. 

Plaintiff  also  claims  that  in  McMahon  v.  Second  Avenue 
R.  R.  Co.  (75  N.  V.  231).  the  defendant  was  held  liable 
under  a  contract.  We  think  the  learned  counsel  has  fallen 
into  an  error  in  respect  to  this  case.  The  defendant  was 
sued  in  negligence.  A  contract  was  offered  in  evidence, 
and  it  was  proved  that  the  defendant  had  been  negligent 
in  the  discharge  of  its  duties  under  that  contract ;  and  so 
the  court  held  that :  **  The  reception  of  the  agreement  in 
evidence  did  not  change  the  cause  of  action  from  one 
arising  in  tort  to  one  based  upon  contract."     In  the  case 


172  VOLUME  XXX. 

French  v,  Vix. 

under  consideration  the  recovery  was  had  on  the  contract 
alone,  without  proof  of  negligence  thereunder,  although 
the  complaint  alleged  that  the  cause  of  action  arose 
through  negligence  under  a  contract. 

Little  V.  Banks  (85  N.  V.  258),  cited  by  the  learned 
counsel  for  the  plaintiff,  is  not  in  point  in  this  case. 
There  the  contract  was  made  by  a  State  officer  with  a 
bookseller,  and  the  point  of  the  decision  was  that  the 
action  could  be  maintained  by  Little  on  a  contract  made 
between  Banks  and  the  State,  where  the  officers  enter 
into  it  for  the  advantage  and  welfare  of  the  public,  and 
where  such  a  provision  constitutes  a  material  portion  of 
the  agreement  which  is  essential  to  carry  it  into  effect. 
The  contract  between  Henry  and  the  Vixes  was  not  made 
by  Henry  as  a  public  officer  for  the  welfare  of  the  public, 
but  as  a  private  individual,  for  his  own  benefit,  and  the 
stipulation  as  to  damages  was  not  a  material  portion  of 
the  agreement  which  is  essential  to  carry  it  into  effect. 

In  Todd  V.  Weber  (95  N.  V.  181)  the  foundation  of  the 
liability  was  that  *'  The  natural  obligation  arising  out  of 
hfs  relation  to  the  child  is  a  sufficient  consideration  for  a 
contract  on  his  part  to  pay  for  its  support  and  mainten- 
ance." But  Henry  owed  no  obligation  to  the  plaintiff,  or 
any  other  "  neighbor  or  passer-by,"  and  nothing  in 
Henry's  relations  with  the  plaintiff  constituted  a  consider- 
ation as  between  them  that  entitled  her  to  any  benefit  in 
the  stipulation.  Besides,  in  Todd  v.  Weber,  the  promise 
was  made  to  do  a  specific  thing  for  a  specific  person.  But 
the  stipulation  in  the  case  at  bar  is  for  the  benefit  of 
Henry  alone,  or  else  must  be  for  the  benefit  of  the  whole 
world. 

In  Rector  of  St.  Mark's  Church  v.  Teed  (120  iV.  Y.  583) 
there  was  a  promise  on  consideration  to  pay  a  specific  sum 
to  a  specific  person.  The  court  says :  **  A  party  for 
whose  benefit  a  promise  was  made  may  sue  in  assumpsit 
thereon,  even  if  the  consideration  therefor  arose  between 
the  promisor  and  a  third  person."     But  in  this  case,  as  far 
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as  we  can  perceive,  there  was  no  consideration  f'*om  Henry 
to  the  Vixes  for  a  stipulation  inuring  to  the  benefit  of  third 
persons.  Henry  wanted  a  house  built  and  he  agreed  with 
the  Vixes  to  pay  a  certain  sum  for  having  it  built  ;  that  sum 
was  the  consideration  for  the  building  of  the  house,  and 
incidentally  to  save  Henry  harmless  from  any  claim  in  con- 
nection therewith.  In  Vrooman  v.  Turner  (69  A\  V.  280) 
the  rule  is  laid  down  :  **  To  enable  a  third  party  to  enforce 
a  promise  there  must  be  privity  by  substitution  between 
the  parties,  or  some  prior  right  or  claim  against  one  of  the 
contracting  parties,  by  which  he  had  a  legal  interest  in 
the  performance  of  the  agreement." 

We,  therefore,  tliink  that  the  court  erred  in  withdraw- 
ing the  question  of  negligence  from  the  jury  and  in  hold- 
ing that  without  any  proof  of  such  negligence  the  Vixes 
were  liable.  The  verdict  of  the  jury  should,  therefore,  be 
set  aside  and  a  new  trial  ordered,  with  costs  to  the  defend- 
ants Vix  to  abide  the  event. 

Daly,  Ch.  J.,  and  Bischoff,  J.,  concurred. 


Note  on  the  Election  between  remedies  for  Indemnity, 
BY  Assignment,  Subrogation,  Express  Contract,  and 
Implied  Assumpsit. 

Tlie  question  now  frequently  arises  whether  one  who 
has  suffered  by  being  held  liable  for  the  tort  or  breach  of 
contract  of  another  should  seek  his  remedy  over  by  an  action 
founded  on  an  express  promise  of  indemnity,  if  such  there 
was,  or  on  the  implied  assumpsit  raised  by  his  payment  of 
the  obligation  of  the  other,  or  upon  the  theory  of  subroga- 
tion. 

The  two  cases  in  the  text  point  to  some  interesting  ques- 
ions  in  this  regard  which  it  is  not  easy  to  answer  on 
authority  in  the  present  state  of  the  law. 

For  instance,  when  a  municipal  corporation  is  held  liable 
in  damages  for  injuries  caused  by  the  negligence  or  nuisance 
of  a  property  owner,  and  after  paying  the  judgment  seeks  to 
recover  over  against  the  property  owner  who  was  the  actual 
wrong-doer,  is  the  action  on  an  implied  contract  to  indem- 
nify for  money  paid,  or  is  it  an  action  of  tort  for  the  neglect 


174  VOLUME    XXX. 


Note  on  Indemnity,  Assignment  and  Subrogation. 

or  nuisance  in  which  tlie  money  paid  is  only  tiie  mecisure  of 
damages. 

Much  the  same  question  arises  in  a  great  variety  of 
cases  turning  on  the  rights  of  insurers,  the  rights  of  sureties, 
jind  of  indemnitees,  and  wherever  a  wrong-doer  by  misad- 
venture seelcs  reimbursement  from  the  person  under  whose 
apparent  authority  lie  acted  in  good  faith. 

In  some  cases  the  claimant  may  have  taken  an  assign- 
ment of  the  demand  he  has  paid.  In  other  cases  he  may 
claim  on  the  theory  of  subrogation,  which  is  a  sort  of  as- 
signment by  operation  of  equity.  In  otiier  cases  lie  may  have 
an  express  contract  of  indemnity,  or  an  implied  assumpsit  to 
rest  upon,  and  yet  perhaps  may  have  an  election  to  proceed 
on  the  theory  of  subrogation. 

The  origin  of  the  procedure  on  these  several  theories 
throws  some  light  on  the  perplexing  questions  and  the  con- 
flicting authoriiies  here  involved. 

As  the  doctrine  of  subrogation  has  grown  up  out  of  the 
doctrine  of  assignment  of  causes  of  action,  and  has  pro- 
gressed in  much  the  same  way  in  which  this  latter  doctrine 
did,  it  will  be  convenient  to  trace  this  latter  first. 

assignee's  right  of  action. 

From  the  earliest  periods  of  English  law  down  till  after 
the  time  of  Lord  Coke,  courts  of  common  law  would  not  re- 
cognize an  assignment  of  a  right  of  action  as  having  any 
•effect  as  against  the  debtor,  nor  as  having  any  effect  as 
against  the  assignor  unless  with  his  co-operation  or  acqui- 
escence. The  assignee  had  no  standing  in  court  (case  i) 
Sir  Frederick  Pollock,  in  Principles  of  Contract,  207,  note  ^, 
speaking  of  that  period,  says,  **  The  assignee  suing  in  his  own 
name  ....  was  never  attempted  so  far  as  I  can  find."  The 
assignor  could  sue  notwithstanding  his  assignment.  The 
court  would  allow  the  assignor  to  sue  voluntarily  for  the 
benefit  of  his  assignee  ;  but  the  assignor  could  not  be  com- 
pelled to  do  so.  In  Lord  Coke's  time  the  rule  was  so  univer- 
sal that  he  attributed  it  to  the  policy  of  the  law  in  discourag- 
ing ligitation,  on  the  idea  that  if  the  original  owner  of  a 
demand  chose  not  to  sue,  it  would  be  mischievous  to  allow 
another  to  buy  the  right  to  sue.  Whether  this  was  the  origin 
of  the  rule  or  not,  his  statement  confirms,  what  otlier  author- 
ities indicate,  viz.,  that  whether  suit  could  be  brought  on  an 
assigned  demand  depended  on  the  will  of  the  assignor. 

Notwithstanding  tliis,  chancery  began  to  recognize  assign- 
ments, and  to  enforce  them  as  between  the  parties,  and  as 
against  the  debtor. 
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If  the  right  of  action  was  one  on  which  the  assignor  could 
sue  at  law  in  his  own  name,  chancery  would  on  tlie  com- 
plaint of  the  assignee  enjoin  tlie  assignor  from  suing  for  his 
own  benefit,  and  would  if  necessary  compel  him  to  sue  for 
the  benefit  of  tiie  assignee,  on  receiving  indemnity  against 
costs. 

When  this  equitable  practice  was  fully  established,  the 
•courts  of  law  could  no  longer  resist  such  assignments. 

The  next  step  was  for  the  courts  of  law,  without  await- 
ing compulsion  from  chancery,  to  allow  the  assignee  even 
without  the  consent  or  against  the  objection  of  the  assignor 
to  sue  in  the  name  of  the  assignor. 

Chancery,  however,  refuses  to  entertain  an  assignee's  bill 
to  invoke  its  interposition  merely  because  of  his  being  an 
assignee  ;  for  he  thus  has  an  adequate  remedy  at  law  in 
the  assignor's  name  (case  2). 

Tiius  the  old  common-law  doctrine  that  the  assignment 
was  void  at  law  remained  theoretically  respected  ;  but  the 
equitable  principle  was  effectuated  at  common  law  by  the 
fiction  of  a  suit  by  one  to  the  use  of  the  other  ;  and  thus 
"Law**  first  submitted  to  "Equity,"  then  imitated  it,  and 
at  last  superseded  its  function. 

A  curious  relic  of  the  device  by  which  law  took  over  to 
itself  this  equity  power  remains  (in  New  York  and  a  few 
other  States)  in  the  invalidity  of  a  deed  of  lahd  made  wliile 
the  land  is  held  adversely  to  the  grantor.  2  jR.  S.  739  (4  Id,  8 
ed.  2453)  §  147.  Such  a  deed  is  merely  an  assignment  of  a 
right  of  action,  and  the  taking  of  it  may  be  a  misdemeanor 
{Pen,  Code,  §§  129,  130). 

But,  by  another  statute,  the  grantee  may  nevertheless  use 
the  e^rantor's  name  in  bringing  suit  to  recover  possession 
{Code  Civ.  Fro.  §  1501). 

The  result  then  was  that  by  our  law  down  to  the  time  of 
the  abolition  of  chancery  and  the  adoption  of  the  New 
Procedure,  an  assignee  of  a  right  of  action  could  sue  at  law 
only  in  the  name  of  his  assignor.  This  restriction  in  the  case 
of  land  was  imposed  by  statute,  in  the  case  of  other  rights 
of  action,  by  the  ancient  common  law.  The  New  Proced- 
ure declared  that  actions  must  be  brought  in  the  name  of 
the  real  party  in  interest  {Code  Civ.  Pro.  §  449).  This  was 
at  once  regarded  as  abrogating  the  common  law  rule  that  an 
assignee  of  a  personal  right  could  not  sue  in  his  own  name  ; 
but  it  did  not  repeal  the  statute  that  a  grantee  of  land  held 
adversely  could  not  do  so. 

The  history  of  these  changes  may  be  recapitulated  in  out- 
Jine  thus  : 
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I.  An  assijrnee  of  a  right  of  action  had  no  right. 

II.  Chancery  recognized  the  injustice  of  allowing  the 
assignor  to  sue  for  his  own  benefit  after  lie  liad 
assigned  tiie  claim  ;  and  interposed  at  suit  of  the 
assignee  to  compel  the  assignor  to  sue,  or  to 
allow  suit  in  his  name,  for  the  use  of  the  assignee, 
on  being  indemnified  against  costs. 

in.  Law  couits  gave  tlie  assignee  a  right  to  sue  in  the 
assignor's  name  without  his  leave  and  made  the 
assignee  liable  for  costs  in  place  of  the  nominal 
plaintiff  the  assignor. 

IV.  The  New  Procedure  required  the  real  party  in  inter- 
est to  sue  in  his  own  name,  except  in  case  of  eject- 
ment, where  the  unrepealed  statute  required  him 
to  sue  in  the  grantor's  name. 

SUBROGATION. 

The  progress  made  by  the  law  in  borrowing  the  function 
of  equity  in  respect  to  subrogation  has  been  less  marked, 
and  has  not  reached  the  same  stage  of  completion  ;  but  it 
may  be  plainly  traced  up  to  the  point,  where,  if  it  now  stops, 
it  will  leave  the  subject  in  embarrassing  doubt. 

At  first,  subrogation  was  purely  an  equitable  remedy  not 
to  be  claimed  at  law.  So  late  as  1841  the  supreme  court 
of  this  Slate,  after  having  given  judgment  against  the 
maker  and  several  indorsers  of  negotiable  paper,  refused  to- 
allow  the  last  indorser  upon  his  paying  the  execution 
against  himself  to  issue  execution  against  the  prior  parties 
on  the  note  who  were  liable  to  him.  And  the  decision  was 
put  on  the  ground  that  he  must  apply  to  chancery  to  be 
substituted  (Ontario  Bk.  v.  Walker,  i  Hill^  652). 

But  the  courts  of  law  had  long  previous  begun  to  sustain 
actions  founded  on  the  doctrine  of  subrogation,  or,  what  is 
nearly  equivalent,  an  equitable  assignment  of  the  claim 
in  cases  where  the  claim  itself  was  cognizable  at  law 
(cases  5,  6,  8). 

The  advance  made  thus  in  various  ways  toward  the 
recognition  of  subrogation  to  a  cause  of  action  at  law  as  a 
legal  right,  is  well  indicated  by  Judge  Lowell  in  The  Tan- 
gier, 2  Lata.  7  (187 1 ),  where  ship  chandlers  who  advanced 
money  to  pay  the  crew  libeled  the  vessel  and  claimed  to 
prevail  on  the  ground  that  admiralty  would  subroi^ate  them 
to  the  lien  which  the  crew  had.  The  judge  criticised  the 
notion  suggested  in  the  case  of  The  Larch,  2  Curt  C.  C. 
427,  to  the  effect  that  on  payment  there  could  he  no  subro- 
gai ion  unless  there  be  an  actual  outstanding  legal  title,  say- 
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ing,  **  if  that  is  the  meaning  of  the  decision  its  adoption 
would  make  sad  havoc  with  subrogation.  "  And  after  trac- 
ing the  notion  to  its  source  in  Copis  v.  Middleton  (case 
7),  I  Turn,  csf  R,  224,  in  Enghmd,  (where,  moreover,  it  lias 
been  superseded  by  statute  19  &  20  Vic.  c.  97,  §5)  he  adds, 
**  The  courts  of  law,  equity  and  admiralty,  each  in  its  owa 
mode,  ail  recognize  subrogation  to  liens  and  privileges,  in  a. 
great  variety  of  circumstances."  .  .  . 

In  the  case  of  The  Sarah  J.  Weed,  2  Louf.  555  (1877)^ 
the  same  judge  said  :  "  Subrogation  is  an  equitable  assign- 
ment operated  by  the  law  itself  when  justice  requires  it  ;" 
adding  that  the  rule,  although  it  could  be  invoked  by  a, 
surety  who  had  paid  the  debt  of  his  principal,  had  not 
been  extended  to  a  mere  agent. 

Hence  the  better  view  is  that  a  court  of  law  may  deal 
with  subrogation  as  they  may  with  assignment,  and  that 
when  the  right  of  action  to  which  a  plaintiff  asks  to  be  sub- 
rogated is  a  legal  right  of  action,  a  court  of  law  may  treat 
a  plaintiff  who  is  entitled  in  equity  to  subrogation  as  an 
assignee,  and  allow  him  to  maintain  an  action  of  a  legal 
nature  upon  the  right  to  which  he  claims  to  be  subrogated. 

The   doctrine  of   subrogation,  however,  is  broader  than 
that  of  equitable  or  implied  assignment  in  two  respects  ;  it 
is  applied    notwithstanding   an    absolute    refusal  to  assign 
(case  3^);  and  it  is  applied   to  claims  for  personal  injuries,, 
which  are  not  in  their  nature  assignable  (cases  8,  11). 

The  breadth  of  the  piinciple  is  well  indicated  in  Castel- 
lain  V.  Preston  (Z.  R.nQ,  B.  D.  381,  386  ;  followed  by  Porter 
on  Ins.  228),  where  Lord  Esher,  in  determiningan  insurance 
case,  described  the  doctrine  of  subrogation  thus  :  "  As  be- 
tween the  insurer  and  the  insured,  the  insurer  is  entitled  to 
the  advantage  of  every  right  of  the  insured,  whether  such 
right  consists  in  contract  fulfilled  or  unfulfilled,  or  in  remedy 
for  tort  capable  of  being  insisted  upon,  or  in  any  other  right, 
whether  by  way  of  condition  or  otherwise,  which  can  be  or 
has  been  exercised  or  has  accrued  ;  and  whether  such  right 
could  or  could  not  be  enforced  by  the  insurer  in  the  name 
of  the  insured  by  the  exercise  or  acquiring  of  which  right 
or  condition  the  loss  against  which  the  assured  is  insured 
can  be  or  has  been  diminished.  Ttiat  seems  to  put  the 
doctrine  of  subrogation  in  its  largest  possible  form  ;  and  if 
in  that  form,  large  as  it  is,  it  is  short  of  fulfilling  that  which 
is  the  fundamental  condition,  I  must  have  omitted  to  state 
something  which  ought  to  have  been  stated." 

When  the  common  law  first  adopted  the  doctrine  of  sub- 
rogation it  was  held  that  the  party  asking  subrogation 
could  not  sue  at  law  in  his  own  right.     But  an  action  for 
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his  benefit  could  be  maintained  in  the  name  of  the  original 
claimant  (cases  3,  4,  5). 

And  now,  under  the  New  Procedure,  the  wa}'  is  just  as 
open  for  the  courts  to  allow  one  claiming  subrogation  to  a 
legal  cause  of  action  to  sue  at  law  in  his  own  name,  because 
he  is  tiie  real  party  in  interest,  as  it  was  to  allow  an  assignee 
to  sue  in  his  own  name  on  the  same  ground. 

Of  course,  if  the  cause  of  action  to  which  he  claims  to  be 
subrogated  is  an  equitable  one,  he  must  sue  in  equity,  and 
then,  of  course,  can  sue  in  his  own  name. 

INDEMNITY. 

By  reference  to  the  cases  stated  in  the  note  below 
(cases  11-34)  it  will  be  seen  that  the  rule  against  contribu- 
tion or  indemnity  between  wrong-doers  does  not  prevent  a 
merely  constructive  wrong-doer  from  recovering  against  the 
actual  wrong-doer.  But  there  is  not  harmony  on  the  ques- 
tion whether  the  remedy  in  the  absence  of  express  contract 
IS  founded  on  subrogation  to  a  cause  of  action  for  tort,  or 
implied  assumpsit,  or,  as  seems  implied  in  some  cases,  tort 
to  plaintiff  witli  special  damages  in  rendering  him  liable  to 
a  third  person. 

The  best  considered  recent  case  (11),  without  excluding 
the  other  grounds  of  liability,  supports  the  theory  of  subro- 
gation as  a  sound  one. 

IMPLIED    ASSUMPSIT. 

The  courts  of  law  having  come  to  recognize  the  obvious 
duty  of  sureties  to  contribute  equally,  and  of  principals  to 
indemnify  sureties,  even  where  there  was  no  actual  promise 
to  do  so,  entertained  actions  for  such  relief  by  introducing 
the  fiction  of  an  implied  promise  raised  either  by  the  relation 
the  parties  entered  into  at  the  time  of  contracting,  or  by 
the  payment  of  money,  by  one  in  exoneration  of  the  other. 

Graysthorne  v.  Swinburne,  14  Ves.  Jr,  160,  164  (followed 
by  De  Golyar  on  Guar,  308)  well  stated  the  theory  of  the 
two  courts.  ,  .  .  **  the  surety  has  a  right  in  this  court 
[Chancery]  either  upon  a  principle  of  equity  or  upon 
contract,  to  call  upon  his  co-surety  for  contribution,  and  I 
think  that  right  is  properly  enough  stated  as  depending 
rather  upon  a  principle  of  equity  than  upon  contract,  unless 
in  this  sense,  that  the  principle  of  equity,  being  in  its  oper- 
ation established,  a  contract  may  be  inferred  upon  the 
implied  knowledge  of  that  principle  by  all  persons,  and  it 
must  be  upon  such  a  ground  of  implied  assumpsit  that  in 
modern  times  courts  of  law  have  assumed  a  jurisdiction 
upon   this  subject — a  jurisdiction  convenient  enough  in  a 
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case  simple  and   uncomplicated,  but  attended   with   great 
difficulty  where  the  sureties  are  numerous." 

At  law  the  general  rule  is  that  a  surety  relying  on  the 
implied  legal  obligation  to  indemnify,  cannot  call  on  the 
principal  till  he  has  paid  the  debt  either  in  cash  or  in  wiiat 
l)as  been  accepted  as  equivalent — e.g,^  his  own  note.  His 
own  imprisonment  on  the  judgment  against  him,  has  been 
held  not  enough. 

But  if  there  be  an  express  promise  to  indemnify  he  may 
recover  in  a  suit  at  law  his  actual  damages,  though  they 
would  usually  be  only  nominal  unless  he  had  paid  some- 
thing. 

Where,  however,  a  surety  actually  pays  either  in  cash  or 
by  his  note  accepted  as  payment,  in  satisfaction  of  the 
demand  against  the  principal,  a  new  and  distinct  cause  of 
action  for  money  paid  to  his  use,  then,  first  arisen  (Rodman 
•V.  Hedden,  lo  Wend.  498). 

The  implied  promise  to  contribute  is  implied  by  law 
notwithstanding  the  evidence  repels  the  idea  that  any 
promise  was  made.  **  When  it  was  settled  that  courts  of 
iavv  would  enforce  contribution  between  sureties,  what  was 
before  only  an  equitable,  became  a  legal  obligation  ;  and 
where  there  is  a  legal  right  to  demand  a  sum  of  money,  and 
there  is  no  other  remedy,  the  law  will  imply  a  promise  of  pay- 
ment" (Bronson,  J.,  Norton  v.  Coons,  3  Den.  130  ;  aff'd  in 
6  N,  V.  33). 

If  two  or  more  bind  themselves  jointly,  as  sureties,  the 
law  implies  reciprocal  promises  then  made  to  contribute. 

Hence,  if  it  be  after  death  of  one  that  the  breach  by  the 
principal  first  renders  the  obligation  absolute,  and  the  sur- 
vivor pays,  he  can  sue  the  executors  of  the  deceased, — not 
on  the  common  counts  for  money  paid  to  their  use, — but 
in  a  special  assumpsit  on  the  reciprocal  promises  implied 
by  law,  which  promises,  should  (at  common  law)  be  alleged 
in  the  declaratirni  (Bradley  v.  Burwell,  3  Den.  61  ;  Johnston 
V.  Harvey,  84  JV,  V.  363,  365). 

ELECTION  BETWEEN  THE    DIFFERENT  THEORIES. 

The  bearing  of  these  views  on  the  questions  of  limita- 
tion of  actions,  mode  of  trial,  form  of  pleading,  effect 
of  discliarge  in  bankruptcy,  and  the  right  of  provisional 
remedies  is  obvious. 

It  seems  the  better  opinion  that  these  various  theories 
are  not  alternative  and  mutually  exclusive  causes  of  action, 
compelling  election  ;  but  rather  concurrent  grounds  or 
theories  of  liability  for  seeking  relief  upon  one  and  the 
same  grievance. 
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Notes  of  Cases. 

I.  Assignments. 
II.  Subrofration, 

III.  Indemnity, 

IV.  Implied  assumpsit. 

I.  Assignments, 

r.  Hil.  37,  Hen.  VI.  13,  pi.  3  (A.  D.  1460).  An  assignment  of 
debts  being  void  vested  nothing  in  the  assignee ;  and  it  he  had 
given  a  bond  for  the  price  of  them,  chancery  would  decree  it  to  be 
given  up  to  him  and  cancelled ;  for  the  assignment  was  not  quid 
pro  quo. 

2.  Hay  ward  v.  Andrews,  106  U.  5.  672.  Held,  that  if  the 
assignee  of  a  chose  in  action  is  unable  to  assert  in  a  court  of  law 
the  legal  right  of  the  assignor,  which  in  equity  is  vested  in  him, 
then  the  jurisdiction  of  a  court  of  chancery  may  be  invoked,  be- 
cause it  is  the  proper  forum  for  the  enforcement  of  equitable  inter- 
ests, and  because  there  is  no  adequate  remedy  at  law  ;  but  when,  on 
the  other  hand,  the  equitable  title  is  not  involved  in  the  litiga- 
tion, and  the  remedy  is  sought  merely  for  the  purpose  of  enforcing 
the  legal  right  of  his  assignor,  there  is  no  ground  for  an  appeal  to 
equity,  because  by  an  action  at  law  in  the  name  of  the  assignor, 
the  disputed  right  may  be  perfectly  vindicated,  and  the  wrong  done 
by  the  denial  of  it  fully  redressed.  To  hold  otherwise  would  be  to 
enlarge  the  jurisdiction  of  courts  of  equity  to  an  extent  the  limits  of 
which  could  not  be  recognized,  and  that  in  cases  where  the  only  mat- 
ters in  controversy  would  be  purely  legal  rights.  (Criticising  Story 
Eq.Jur.,  section  1057  a,  and  citing  Hammond  v.  Messenger,  9  5/ w. 
327-332;  Walker  v.  Brooks,  125  Mass.  241,  and  cases  there  cited  ; 
Thompson  v.  Railroad  Companies,  6  Wall.  134  ;  Walker  t/.  Dreville, 
12  Wall.  440;  Van  Norden  t/.  Morton,  99  U.S.  378,  380;  Hurt  z/, 
HoUingsworth,  100  U.  S.  100,  103). 

II.  Subrogation. 

3.  Contract^  Hall  7/.  Railroad  Companies,  13  Wall.  367(1871). 
An  insurer  of  goods  consumed  and  totally  destroyed  by  acci- 
dental fire  in  course  of  transportation  by  a  common  carrier,  is 
entitled,  after  he  has  paid  the  loss,  to  recover  what  he  has  paid,  by 
suit  in  the  name  of  the  assured  against  the  carrier ;  it  is  not  neces- 
sary in  order  to  sustain  such  a  suit,  to  show  any  positive  wrongful 
act  by  the  carrier. 
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The  court  say :  "In  respect  to  the  ownership  of  the  goods  and 
the  risk  incident  thereto,  the  owner  and  the  insurer  are  considered 
but  one  person,  having  together  the  beneficial  right  to  the  indem- 
nity due  from  the  carrier  for  a  breach  of  his  contract,  or  for  non- 
performance of  his  legal  duty.  Standing  thus  as  the  insurer 
"does,  practically,  in  the  position  of  a  surety,  stipulating  that  the 
goods  shall  not  be  lost  or  injured  in  consequence  of  the  peril  in- 
sured against,  whenever  he  has  indemnified  the  owner  for  the  loss, 
he  is  entitled  to  all  means  of  indemnity  which  the  satisfied  owner 
held  against  the  party  primarily  liable.  His  right  rests  upon  fam- 
iliar principles  of  equity.  It  is  the  doctrine  of  subrogation,  depend- 
ent not  at  all  upon  the  privity  of  contract,  but  worked  out  through 
the  right  of  the  creditor  or  owner. 

3^1.    See  also  Hart  v.  Western  R.  R.  Co.,  13  Mete,  99. 

4.  The  insurer  (except  perhaps  on  marine  insurance  where  there 
as  abandonment)  cannot  sue  at  law  in  his  own  name.  The  suit  for 
his  benefit  must  at  common-law  be  in  the  name  of  the  insured. 
London  Assurance  Co.  v.  Sainsbury,  3  DougL  245  (1782);  Peoria 
Marine  Ins.  Co.i/.  Frost,  37  ///.  333  (1865);  Rockingham  Mut.  F.  Ins. 
Co.  V,  Bosher,  y)Me,  253  (1855). 

5.  Mason  t/,  Sainsbury,  3  Dougl.  61  (1782),— /T^/^f,  that  payment 
of  a  loss  by  insurers,  if  made  without  prejudice,  did  not  prevent  an 
action  by  the  insured  against  the  persons  primarily  liable  for  the 
loss, — in  this  case  the  hundred,  made  liable  by  statute  for  injury 
caused  by  a  mob — it  appearing  that  the  insured  sued  for  the  benefit 
of  the  insurers. 

6.  In  1831  the  supreme  court  of  N.  Y.  in  sustaining  a  recovery 
against  an  indorser,  notwithstanding  a  defense  that  the  creditor  had 
refused  to  allow  the  indorser  the  use  of  his,  the  creditor's,  remedies 
against  the  maker,  by  saying  that  the  equitable  principle  is  that  the 
surety  must  indemnify  the  creditor  for  the  costs,  etc.,  to  which  the 
use  of  his  name  may  expose  him  ;  and  if  chancery  would  not  com- 
pel subrogation  without  indemnitv,  defendant  ought  in  this  case  to 
have  offered  indemnity.  Beardsley  z/.  Warner,  6  Wend.  610,  614  ; 
aff'd  in  8  Id,  194. 

7.  In  Copis  V,  Middleton,  i  Turn,  &*  R,  224  (1823)  Lord  Eldov 
went  on  the  principle  that  if  a  surety  on  a  bond  pays  it  he  is  not  a 
bond  creditor  of  the  principal,  but  only  a  simple  contract  creditor. 
If  the  surety  desired  to  be  a  specialty  creditor  (where  there  are  no 
collateral  sealed  securities  to  be  enforced)  he  should  either  take  a 
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counter  bond  when  he  signs,  or  he  should  take  an  assignment  of  the 
bond  when  he  pays. 

This  doctrine  that  by  payment  the  bond  is  gone,  is  now  rejected^ 

8.  In  Connecticut  Mut.  Life  Ins.  Co.  v.  New  York  &  N.  H.  R.  R. 
Co.,  25  Conn,  265  (an  action  by  the  life  insurance  company,  who  had 
paid  a  death  loss,  to  recover  from  the  railroad  company,  whose 
negligence  caused  the  death,  the  sum  they  had  paid)  it  was  heldy 
that  the  principle  upon  which  in  any  case  an  insurer  is  permitted 
to  recover  against  a  party,  whose  wrongful  act  has  caused  the  loss 
which  the  insurer  has  been  compelled  to  pay,  is  not  based  upon  the 
idea  of  a  direct  legal  right  of  the  insurer  against  the  wrong-doer, 
but  upon  the  equitable  doctrine  of  subrogation,  under  which  such 
insurer  succeeds  to,  and  is  entitled  to  a  cession  of  all  the  means  of 
redress  held  by  the  party  indemnified,  against  the  party  whose  act 
has  occasioned  the  loss.  And  the  insurer  can  enforce  this  right 
only  in  the  name  of  the  insured. 

9.  Alford  V.  Cobb.  28  Hun,  22.  Plaintiff  purchased  certain  prop- 
erty of  defendant  and  was  obliged  to  pay  off  a  mechanic's  lien  upon 
it  in  order  to  prevent  its  seizure.  Held,  that  plaintiff's  right  of 
action  by  subrogation  against  defendant  to  recover  the  money  so 
paid  was  a  cause  of  action  upon  contract  within  the  meaning  of 
Code  Civ.  Pro.  §  635,  authorizing  an  attachment  to  issue  where  the 
action  is  to  recover  a  sum  of  money  for  the  breach  of  a  contract^ 
express  or  implied,  other  than  a  contract  to  marry. 

10.  Compare  Webster  v.  Brown,  2  S,  C.  428  ;  Fraley  v.  March,. 
68  .V.  C  160 ;  Neal  v.  Nash,  23  0/iio  5/.  483. 

III.  Indemnity, 
I  r .  Theory  of  subrogation  preferred.]  City  of  Rochester  7/.  Camp- 
bell, 123  iV.  K  405  ;  s.  c,  34  State  Rep.  JJ  ;  rev'g  55  Hun,  138.  A 
municipal  corporation  cannot  maintain  an  action  against  an  abut- 
ting owner  to  recover  damages  it  has  been  compelled  to  pay  for 
injuries  occasioned  by  a  defective  highway  or  sidewalk  in  front  of 
defendant's  premises,  unless  the  person  injured  could  have  recovered 
against  the  abutting  owners.  Ruger,  Ch.  J. ,  says  :  "  The  theory  upon 
which  actions  have  heretofore  generally  been  sustained  in  favor  of 
municipal  corporations  against  wrong-doers,  for  damages  which  they 
have  been  compelled  to  pay  individuals  injured  through  defects  or 
obstructions  in  streets  and  highways,  is  that  such  corporations  have 
succeeded  in  some  way,  to  the  remedies  of  the  injured  party  against 
the  wrong-doer.  Recoveries  have  been  allowed  in  such  cases  only 
where  the  wrong-doer  is  responsible  generally  to  all  who  are  injured 
by  his  act,  and  when  corporations  have  been  compelled  to  pay  dam- 
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ages  for  a  wrongful  act  perpetrated  by  another  in  public  highways^ 
they  become  entitled  to  maintain  the  action  against  such  persons  for 
indemnity,  from  the  liability  which  the  wrongful  act  of  the  tort  feasor 
has  brought  upon  them.  In  other  words,  the  municipality,  by  pay- 
ment, becomes  practically  subrogated  to  the  cause  of  action  against 
the  tort  feasor  which  the  injured  party  originally  had,  and  it  can 
recover  against  such  tort  feasor  only  by  proving  the  injury  ;  the 
negligence  of  the  defendant ;  the  extent  of  the  damages  and  the  fact 
of  payment  by  it." 

12.  Con/ra.]  Kreider  ^'.  Isenbice,  123 /«//.  10.  An  action  by  a 
surety  to  establish  his  suretyship  and  to  be  subrogated  to  the  rights 
of  the  person  indemnified  in  a  judgment  against  the  principal,  which 
the  surety  has  satisfied,  is  not  an  action  upon  the  instrument  which 
the  surety  his  signed  for  his  principal,  but  is  upon  the  implied  promise 
of  the  principal  to  indemnify  him,  and  is  barred  by  R.  S.  1881,  §  292, 
which  requires  all  actions  on  accounts  and  contracts  not  in  writing 
to  be  brought  within  six  years  after  the  cause  of  action  accrues. 
S.  P..  Dewitt  V,  Boring,  /J.  4. 

13.  Express  covenant  for  indemnify  enforcibU  by  constructive 
delinguent.\  Brooklyn  v.  Brooklyn  City  R.  R.  Co.,  47  ^V.  Y,  475. 
In  an  action  by  a  city  upon  the  bond  of  a  street  railway  to  keep  the 
portion  of  the  highway  occupied  by  its  tracks  in  repair. — held,  that 
the  city  could  recover  the  amount  it  had  been  compelled  to  pay  to 
satisfy  a  judgment  recovered  in  an  action  of  which  the  defendant 
had  notice  by  a  person  who  had  been  injured  through  a  defect  in 
the  portion  of  the  highway  the  defendant  had  agreed  to  keep  in 
repair. 

The  court  say :  "  As  between  these  parties,  the  plaintiff  having 
taken  from  the  defendant  a  covenant  to  do  that  which,  if  it  had  been 
done  as  agreed,  no  harm  would  have  befallen,  had  a  right  to  rely 
thereon ;  and,  though  liable  to  third  persons,  are  not  so  in  pari 
delicto  with  the  defendant  as  to  be  unable  to  sue  and  recover 
over." 

14.  Actual  wrong-doer  liable  to  the  construe tii/e  wrong-doer].  Old 
Colony  R.  R.  Co.  v»  Slavens,  148  Mass.  363.  A  railroad  company 
was  held  liable  for  personal  injuries  to  a  passenger  resulting  from 
the  obstruction  of  a  walk  leading  to  its  station,  caused  by  the  negli- 
gent act  of  a  contractor  for  transferring  mails ;  the  railroad's  regula- 
tions not  requiring  such  obstruction.  In  an  action  by  the  railroad 
to  recover  over  against  such  contractor, — held,  that  the  railroad  W3> 
not  a  joint  tort  feasor  with  defendant  so  as  to  prevent  recovery.  T!. : 
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court  say :     "  The  ground  of  the  present  action  is.  that  defendants, 
by  their  negligent  act,  exposed  plaintiff  to  this  liability." 

15.  Gray  v.  Boston  Gaslight  Co.,.  \\\Mass,  149.  Tort.  The 
first  count  of  the  declaration  alleged  that  "  the  defendant  forcibly 
entered  a  certain  parcel  of  land  of  the  plaintiff  with  a  building  there- 
on, [describing  it,]  and  placed  and  fastened  a  telegraph  wire  upon  a 
certain  chimney,"  which  caused  the  chimney  to  fall,  thereby  injur- 
ing the  building,  and  also  falling  on  passers-by,  to  whom  the  plaint- 
iff was  obliged  to  pay  damages  for  injuries  thereby  occasioned, — 
Held,  that  the  owner  of  a  building,  under  his  control  and  in  his 
occupation,  is  bound  as  between  himself  and  the  public,  to  keep  it  in 
such  proper  and  safe  condition  that  travelers  on  the  highway  shall 
not  suffer  injury,  and  that  as  the  defendant  had  by  his  own  unauthor- 
ized act  exposed  the  plaintiff  to  such  liability,  he  was  liable  for 
the  damages  that  plaintiff  had  been  compelled  to  pay  therefor. 

16.  Churchhill  v^  Holt,  127  Mass.  165.  If  theoccupantof  a  build- 
ing, connected  with  which  is  a  hatchway  in  the  sidewalk  leading 
into  the  basement,  is  compelled,  by  reason  of  his  relation  to  the 
building,  to  pay  damages  recovered  in  an  action  of  tort  by  a  person 
who  fell  into  the  hatchway,  which  had  been  left  open  by  the  negli- 
gent act  of  a  third  person, — he  may  maintain  an  action  against  the 
third  person  for  indemnity. 

[This  case  was  retried,  and  the  jury  found  that  the  parties  were 
joint  tort  feasors,  and  the  plaintiffs  were  defeated.  Reported  in  131 
Mass.  67.] 

17.  Oceanic  Steam  Navigation  Co.  v.  Compania  Transatlantica 
Espanola,  29  Abb,  N,  C.  238  ;  s.  c,  47  State  Rep.  7 \z,  A  steamship 
company,  which  rented  a  public  wharf  of  the  dock  department  of 
N.  Y.  city,  sublet  it  to  another  company.  While  in  possession  of 
the  latter  company,  a  door  of  the  shed  covering  the  wharf  fell  and 
injured  a  stevedore  engaged  in  unloading  a  vessel.  The  com- 
pany renting  the  wharf  from  the  city  was  compelled  to  pay  a  judg- 
ment recovered  by  the  stevedore  for  the  damages  thus  occasioned 
in  an  action  brought  in  the  U.  S.  circuit  court  of  which  the  sublet- 
ting company  had  notice. — Held,  that  the  company  paying  the 
damages,  if  no  negligence  on  their  part  had  contributed  to  the 
accident,  might  maintain  an  action  against  the  subletting  company 
to  recover  the  sums  it  had  been  compelled  to  pay  in  defending  the 
action  and  satisfying  the  judgment. 

The  court  say  :  "  Sufficient  cases  have  been  cited  to  show  that 
one  who  has  been  held  legally  liable  for  the  personal  neglect  of 
tmother  is  entitled  to  indemnity  from  the  latter,  no  matter  whether 


ABBOTT'S     NEW    CASES.  185 

Note  on  Indemnity*  Assignment  and  Subrogation. 

contractual  relations  existed  between  them  or  not,  and  that  the 
right  of  indemnity  does  not  depend  upon  the  fact  that  the  defend- 
ant owed  the  plaintiff  a  special  or  particular  legal  duty  not  to  be 
negligent.  The  right  of  indemnity  stands  upon  the  principle  that 
everyone  is  responsible  for  the  consequences  of  his  own  negligence, 
and  if  another  person  has  been  compelled  (by  the  judgment  of  a 
court  having  jurisdiction)  to  pay  the  damages  which  ought  to  have 
been  paid  by  the  wrong-doer,  they  may  be  recovered  from  him.'* 

i8.  Bailey  v.  Bussing,  28  Conn,  455.  A  judgment  was  recovered  in 
tort  against  three  defendants  jointly  interested  in  the  running  of  a 
stage,  for  an  injury  caused  to  a  traveler  upon  the  road  by  the 
negligence  of  one  of  such  proprietors,  who  was  driving.  One  of 
the  other  proprietors  was  compelled  to  pay  the  whole  amount  of 
such  judgment.  I/M,  that  the  one  who  paid  the  judgment  might 
maintain  assumpsit  against  him  whose  act  caused  the  injury  for 
contribution  or  indemnity. 

The  court  say:     "  Such  a  payment  I  must  think  stands  on  the 

same  ground as  if  it  had  been  made  on  a  judgment  founded 

on  a  joint  contract.  In  equity  and  justice,  it  is  money  paid  for  the 
person  who  in  the  end  is  bound  to  pay  the  debt,  or  so  much  of 
it  as  belongs  to  him  to  pay.  Why  then  should  the  plaintiff  sue  in 
case  rather  than  assumpsit?" 

19.  Grand  Trunk  Ry.  Co.  v.  Latham,  63  Af^,  177.  Assumpsit  by 
a  master  against  a  servant  to  recover  what  it  had  been  compelled 
to  pay  a  third  person  injured  by  the  negligent  act  of  the  servant, 
HM,  that  the  action  could  be  maintained. 

20.  Borough  of  Brookvillez/.  Arthurs,  130  Pa,  5/.  501.  Trespass 
brought  by  a  municipality  to  recover  money  which  it  had  been  com- 
pelled to  pay  in  an  action  for  personal  injuries  caused  by  a  defective 
sidewalk  in  front  of  defendant's  premises.  By  an  ordinance  of  the 
town  the  defendant,  as  owner  of  the  real  estate  fronting  the  street  on 
which  the  accident  occurred,  was  required  to  keep  the  walk  in 
repair ;  the  municipality  had  given  him  notice  of  its  dangerous  con- 
dition, and  he  had  promised,  but  neglected,  to  make  the  necessary 
repairs. — Held,  that  the  city  was  not  a  joint  wrong-doer  with 
defendant  by  reason  of  its  neglect  of  its  general  duty  to  the  public 
to  keep  the  streets  in  repair,  and  could  therefore  recover  back  from 
the  defendant  what  it  had  been  compelled  to  pay  because  of  his 
negligence. 

21.  Stoughton  V.  Porter,  13  A//en,  191.  Action  of  tort.  The 
declaration  alleged  that  the  defendant,  placed,  used  and  maintained 
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two  sticks  within  the  limits  of  a  highway,  which  constituted  a  de- 
fect therein,  and  that  one  T.,  while  traveling  on  the  highway,  was 
injured  thereby  and  sued  the  town  to  recover  damages ;  and  this 
action  was  brought  to  recover  of  the  defendant  the  amount  recov- 
ered by  T.  of  the  town. — Held,  that  the  defendant  was  liable  if  he 
used  and  maintained  the  obstruction,  although  there  is  nothing  to 
show  that  he  placed  it  there. 

22.  Giving  permission  is  a  joinder  in  the  tort.]  Trustees  of  Vil- 
lage of  Geneva  v.  Brush  Electric  Co.,  $o//un,  581  ;  s.c,  20  State  Rep. 
425  ;  3^V.  Y.  Suf>p.  495.  Where  a  city  gave  its  consent  to  the  erection 
of  an  electric  light  pole  in  a  highway,  where  it  w^ould  be  a  nuisance,, 
and  the  city  was  compelled  to  pay  damages  for  injuries  occasioned 
by  such  location  of  the  pole. — held,  that  the  city  could  not  recover 
over  against  the  party  who  had  erected  the  pole,  as  the  city  and  such 
party  were  joint  wrong-doers. 

23.  Carrier's  servant  liable  to  carrier  without  judgment !\ 
Smith  V.  Foran,  43  Conn.  244.  Trespass  on  the  case  for  an  injury 
to  property  in  the  hands  of  the  plaintiffs  as  common  carriers,  by 
the  negligence  of  defendant,  who  was  plaintiff's  SL.vant.  The 
plaintiffs  without  suit  paid  the  owner  of  the  goods  a  certain  sum 
in  settlement  for  the  injury. — Held,\.\i2X  the  carriers  could  recover 
from  their  servant  the  amount  so  paid,  it  having  been  shown  to 
be  not  more  than  the  actual  damage  sustained  by  the  owner  of  the 
goods. 

The  court  say :  "  But  it  is  said  that  the  liability  of  the  defendant 
to  the  plaintiffs  in  this  case  arises  from  the  supposed  liability  of 
the  plaintiffs  to  the  person  whose  property  was  injured  by  the  care- 
lessness of  the  defendant  while  engaged  in  their  business,  and  this 
being  the  case,  that  the  liability  of  the  plaintiffs  must  be  first  estab- 
lished in  a  suit  brought  by  the  owner  of  the  property  against  them, 
and  the  amount  of  damages  ascertained,  before  a  suit  can  be  sus- 
tained by  the  plaintiffs  against  the  defendant.  It  is  unnecessary  to 
determine  how  this  would  be  in  an  ordinary  case  of  a  liability  of 

a  master  for  the   negligence  of  his  servant Here 

however,  another  element  comes  in.  The  plaintiffs,  being  common 
carriers  had  a  special  property  in  the  piano,  and  could  as  such  spec- 
ial owners  maintain  an  action  against  the  servant  for  an  injury  by 
his  negligence  to  such  special  property.  And  besides  this,  the 
plaintiffs,  by  reason  of  their  undertaking,  as  common  carriers,  were 
liable  to  the  owner  of  the  piano  for  its  destruction  or  injury, even 
though  it  had  been  destroyed  in  the  hands  of  the  servant  with  no 
fault  of  his The  liability  of  the  plaintiffs  stands  upoa 
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its  own  ground,  their  implied  contract  to  deliver  the  piano  in  good 
condition.  .  .  .  And  this  liability  rests  upon  no  other  ground  where 
the  delivery  is  prevented  by  the  negligence  of  their  servant.  He 
is  liable  to  them  for  his  negligence,  they  to  the  owner  fcr  the  non- 
performance of  their  undertaking." 

24.  Auctioneer's  action  against  seller  having  no  iitle.'\  Adamson 
V,  Jarvis,  4  Bing,  66.  A  declaration  in  case  alleged  that  defendant 
being  possessed  of  goods,  represented  to  plaintiff,  an  auctioneer, 
that  he  was  entitled  to  dispose  of  them  ;  that  plaintiff,  in  conse- 
quence, at  defendant's  request,  sold  them  by  auction  and  after  de- 
ducting his  charges  paid  the  residue  to  defendant;  that  plaintiff 
deceived  the  plaintiff  in  this  that  he  was  not  entitled  at  the  time  to 
dispose  of  the  goods;  and  that  the  true  owner  afterward  recovered 
against  the  plaintiff  and  that  defendant  refused  to  reimburse  him. — 
Held,  that  the  declaration  was  sufficient  after  verdict,  although  it 
did  not  allege  that  defendant  stated  what  he  knew  to  be  false  ;  he 
was  liable  if  he  affirmed  what  he  did  not  know  to  be  true. 

Pollock  says  that  in  such  case,  the  action  for  indemnity  may 
be  either  deceit  or  warranty.     Pollock  on  Tort,  171,  note  e, 

25.  Constable  and  one  instructing' him,'\  Simpson  z/.  Mercer,  144 
Mass,  413.  The  agent  of  a  mortgagee  accompanied  the  constable 
while  levying  a  writ  of  replevin  upon  goods  claimed  under  the  mort- 
gage, and  represented  to  the  latter  that  certain  goods  not  men- 
tioned in  the  writ  were  covered  by  the  mortgage  and  was  permitted 
by  the  constable  to  take  them.  The  goods  in  fact  belonged  to  a 
third  person,  who  recovered  a  judgment  against  the  constable  for 
permitting  them  to  be  removed. — Held,  that  the  officer  and  the 
mortgagee  (who  had  ratified  the  acts  of  his  agent)  were  not  equally 
in  fault,  and  that  the  officer  could  recover  what  he  had  been  com- 
pelled to  pay  from  the  mortgagee. 

26.  Contractor  must  indemnify  landlord^  Malony  ik  Brady,  45 
State  Rep,^t\\  s.  C,  \ZN.  V.  Supp,  757.  Where  the  owner  of  a 
building  is  compelled  to  pay  his  tenants  for  damages  sustained 
through  the  negligence  of  a  contractor  employed  by  him  to  repair 
the  roof,  the  contractor,  as  the  party  ultimately  answerable  for  the 
wrong,  is  bound  to  indemnify  him. 

S.  P.,  see  same  case  on  former  appeal,  38  State  Rep.  803. 

27.  Negligent  breach  of  contract?^  Burrow  z/.  March  Gaslight 
Co.,  Z.  R.  5  Ejc.  67.  A  declaration  alleged  that  the  defendant,  a 
gas  company,  agreed  with  plaintiff  to  lay  a  proper  pipe  to  connect 
defendant's  main  with   plaintiff's  meter;    that  defendant  did  not 
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properly  lay  the  pipe,  but  laid  it  in  so  negligent  and  careless  a  man- 
ner, that  it  leaked  and  caused  an  explosion. — Held^  that  the  action 
was  for  tort,  the  statement  as  to  contract  being  merely  by  the  way 
of  inducement ;  and  although  the  explosion  occurred  by  the  negli- 
gent bringing  of  a  lighted  candle  near  the  leaking  pipe,  yet  as  the 
person  so  using  the  light  was  not  the  servant  of  plaintiff  but  of  a 
third  person,  plaintiff  was  entitled  to  recover.  But  Martin,  B., 
says:  "  Even  if  Sharratthad  been  a  servant  of  the  plaintiff,  his  neg- 
ligence would  not  have  exonerated  the  defendants  from  substantial 
liability  for  their  breach  of  contract.  It  is  not  because  a  man's  ser- 
vant is  guilty  of  negligence  that  another  person  who  has  contracted 
to  do  a  particular  thing  and  has  not  done  it,  is  to  be  exonerated 
from  the  consequences  of  a  breach. " 

28.  Bank  of  Utica  v,  Childs,  6  Cow,  238.  Assumpsit  by  a  bank 
against  a  notary  to  recover  what  it  had  been  compelled  to  pay  to 
the  indorsersof  a  note  by  reason  of  the  notary's  negligence  in  not 
notifying  prior  indorsers. — Held^  that  the  cause  of  action  arose 
immediately  upon  the  notary's  neglect  of  duty,  and  was  barred  by 
the  statute  of  limitations  after  the  expiration  of  six  years  from  that 
time,  and  not  from  the  time  when  the  bank  had  been  compelled  to 
pay  for  the  neglect. 

29.  Enough  to  show  defendant's  negligence.^  Mayor,  etc.  of  N. 
Y.  V,  Dimick,  16  State  Rep.  913;  aff'g  20  Abb,  N.  C.  15.  Where  a 
complaint  by  the  city  against  a  property  owner  alleged  that  the 
person  injured  commenced  an  action  against  the  plaintiff  and  recov- 
•ered  a  judgment ;  and  that  the  injuries  for  which  the  judgment  was 
obtained  was  caused  by  the  negligent  act  of  the  defendant, — held, 
on  demurrer,  that  the  liability  of  the  city  for  the  injury  done  was 
sufficiently  alleged,  although  the  complaint  did  not  set  forth  the 
facts  upon  which  the  recovery  against  the  city  was  had, — such  as 
notice  of  defect. 

30.  Different  test  of  negligence.]  Nashau  Iron,  etc.  Co.  v.  Wor- 
cester, etc.  R.  R.  Co.,  62  N.  //.  159.  Case.  The  declaration  alleged 
that  by  the  defendant  railroad's  careless  management  of  their  engine 
and  cars,  the  plaintiff's  horse  was  frightened  and  caused  to  run  and 
injure  a  third  person  ;  that  such  third  person  had  recovered  there- 
for against  plaintiff  in  an  action  of  which  the  defendant  had  notice. 
Defendants  demurred  upon  the  ground  that  there  could  have  been 
no  recovery  by  the  injured  party  against  plaintiff  unless  the  plaint- 
iff himself  was  also  in  fault. — //«?/^,  that  the  demurrer  should  be 
overruled,  since  it  might  be  shown  under  the  general  allegations 
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of  the  complaint  that  plaintiff's  carelessness  consisted  solely 
in  permitting  the  horse  to  be  where  it  was  at  the  time,  and  ordi- 
nary care  by  the  defendants  would  have  prevented  its  fright, 
or  that  at  the  time  of  the  occurrence  the  plaintiff  could  not  and 
the  defendants  could  by  such  care  have  prevented  the  accident. 

31.  IV/ien  does  liability  accrue.]  Veazie  v.  Penobscot  R.  R.  Co., 
49  Afe.  1 19.  Action  on  the  case  by  a  town  against  a  railroad  com- 
pany for  constructing  their  railway  across  a  highway  in  such  a  man- 
ner as  to  be  dangerous  to  travellers,  and  thereby  causing  a  traveller 
to  be  injured,  to  whom  the  town  had  been  compelled  to  pay  dsLm- 
2igcs.—//el(l,  that  the  right  of  action  accrued  after  the  liability  of  the 
town  to  the  traveller  was  ascertained  and  fixed,  and  the  statute  of 
limitations  began  to  run  from  that  time,  and  not  from  the  time 
when  the  obstruction  was  made. 

32.  Notice  of  suit  not  eisential.]  Village  of  Port  Jervis  z/.  First 
National  Bank,  96  iV.  V.  550.  It  is  not  a  condition  precedent  to  the 
right  of  a  municipal  corporation,  which  has  been  compelled  to  pay 
a  judgment  recovered  against  it  by  an  individual  through  an 
obstruction  or  defect  in  a  highway,  to  recover  over  against  the 
person  who  negligently  or  unlawfully  created  the  defect  which 
caused  the  injury, — that  it  should  give  such  person  notice  of  the 
prior  action  against  it. 

The  court  say :  "  This  liability  grows  out  of  the  affirmative  act  of 
the  defendant  and  renders  him  liable  not  only  to  the  party  injured 
but  also  mediately  liable  to  any  party  who  has  been  damnified  by 
his  neglect.  Liability  in  such  a  case  is  predicated  upon  the  negli- 
gent character  of  the  act  which  caused  the  injury  and  the  general 
principle  of  law  which  makes  a  party  responsible  for  the  consequen- 
ces of  his  own  wrongful  act  (citing  Clark  z/.  Fry,  8  Ohio  St,  358  ;  Ellis. 
V,  Sheffield  Gas  Co.,  75  En^,  C.  Z.  767).  The  liability  of  the  author  of 
the  act  which  occasions  the  injury  does  not  depend  upon  the  fact  of 
his  receiving  notice  of  the  action  brought  by  the  injured  party 
against  the  municipality,  which  under  the  law,  is  also  liable  for  the 
damages  occasioned  by  its  neglect  of  duty  in  keeping  its  streets  and 
sidewalks  in  repair,  but  rests  upon  his  original  liability  to  all  persons 
who  may  have  suffered  damages  from  his  affirmative  act  of  negligence 
(citing  Chicago  City  v,  Robbins,  2  Black.  418,  423).  The  only  object 
of  notice  in  such  a  case  is  to  enable  the  corporation  to  avail  itself  of 
its  rights  to  impose  the  burden  of  defense  upon  the  party  ultimately 
liable,  and  to  estop  the  authors  of  the  injury  by  the  judgment  re- 
covered, from  again  contesting  the  facts  upon  which  such  judgment 
depends." 
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33.  Successive  recoveries  by  diff'erent  suffer ers\  Newbury  v.  Conn. 
&  Passumpsic  Rivers  R.  R.,  25  Vt,  377.  Action  on  the  case 
brought  by  a  town  to  recover  what  plaintiff  had  been  compelled  to 
pay  on  a  judgment  recovered  against  it  by  a  person  injured  by 
reason  of  a  defect  in  a  highway  caused  by  the  defendants  neglect 
and  willful  acts. — //^/^/,  that  the  fact  that  the  town  had  already 
recovered  from  the  defendant  what  it  had  been  compelled  to  pay 
in  an  action  by  the  husband  of  the  injured  person,  who  was  injured 
in  the  same  accident,  was  not  a  bar  to  the  present  action.  Red- 
field,  Ch.  J.,  says  :  "  The  question  here  is  how  far  the  town  is 
precluded,  by  one  recovery  against  the  defendants,  for  damages  sus- 
tained by  their  neglect,  from  all  future  recovery  for  damages  sus- 
tained by  reason  of  the  same  neglect.  The  neglect  is  one  but  the 
damage  is  several,  and  may  be  successive, extending  over  a  consid- 
erable time.  The  omission  of  defendants  was  no  cause  of  action 
against  any  one,  until  some  one  was  injured,  and  then  not  unless 
injured  without  their  own  fault.  And  it  aflorded  no  cause  of  action 
in  favor  of  these  plaintiffs  against  the  defendants,  until  a  final 
recovery  against  the  plaintiffs;  for  until  it  was  shown  in  some  way 
that  the  damage  was  such  as  plaintiffs  were  legally  bound  to 
bear,  there  was  no  obligation  upon  the  defendants.  And  then 
the  obligation  upon  the  defendants  seems  to  us  one  of  indemnity 
chiefly,  against  the  consequences  of  defendants  neglect.  It  is  the 
consequence  which  constitutes  the  cause  of  action,  and  the  only 
cause  of  action." 

34.  —  single  or  double  damages^  City  of  Lowell  v,  Boston  & 
Lowell  R,  R.  Corp.,  23  Pick.  24.  In  an  action  on  the  case  by  a  town 
to  recover  over  what  it  had  been  compelled  to  pay  by  defendants 
neglect,— ^^///,  that  plaintiff  was  only  entitled  to  indemnity  to  the 
extent  of  single  damages.  The  court  say:  "  To  this  extent  only 
were  the  defendants  liable  to  the  parties  injured  ;  and  so  far  as  the 
plaintiffs  have  been  held  liable  beyond  that  extent  they  have  suffered 
from  their  own  neglect;  and  whether  it  was  actual  or  constructive, 
is  immaterial.  The  damages  were  doubled  by  reason  of  the  neglect 
of  the  town;  and  although  there  was  in  fact  no  actual  negligence, 
yet  constructive  negligence  was  sufficient  to  maintain  the  action 
against  them ;  and  they  must  be  responsible  for  the  increased 
amount  for  damages,  and  cannot  throw  the  burden  on  the  defend- 
ants." 
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IV.  Implied  assumpsit. 

35.  Cases  on  the  implied  promise  to  indemnify?^  Village  of  Seneca 
Falls  V,  Zalinski,  8  Hun,  571.  Where  £t  person  places  any  obstruction 
for  his  private  benefit  in  a  public  highway  with  the  knowledge  and 
without  any  objection  by  the  municipal  authorities,  a  license  from 
such  authorities  will  be  implied,  and  the  person  accepting  such 
license  takes' it  upon  an  implied  agreement  on  his  part  that  the  city 
shall  be  protected  by  him  against  loss  or  damages  by  reason  of  the 
obstruction. 

36.  Sureties  jointly  bound,  even  though  they  pay  out  of  a  fund 
jointly  belonging  to  them,  may  each  sue  severally  for  money  paid 
by  him.  Even  if  partners  pay  out  of  partnership  funds,  this  rule  is 
applicable  unless  the  joint  obligation  as  sureties  was  a  partnership 
act.  Gould  7'.  Gould,  8  G77t/.  168.  They  cannot  sue  jointly.  Their 
interest  in  the  transaction  of  suretyship  being  several,  the  promise 
which  the  law  implies  is  several.     Gould  v,  Gould,  6  Wend,  263. 

37.  If  the  promise  to  indemnify  or  contribute  is  express,  then 
the  question  whether  the  suit  must  be  several  or  joint  depends  on 
the  form  of  the  promise.     Gould  v,  Gould,  6  Wend,  263,  265. 

38.  Lingard  v.  Bromley,  i  Ves.  &*  B.  117.  Bill  by  assignee  against 
co-assignee  (in  bi*r.kruplcy)  to  enforce  contribution  for  a  sum  paid 
by  plaintiff  which  had  been  adjudged  to  be  paid  by  plaintiff  and 
defendant.  Contribution  will  be  enforced  among  assignees  in 
bankruptcy  to  reimburse  a  payment  by  one  under  an  order  for  a  loss 
occasioned  by  their  joint  act — the  loss  not  having  arisen  ex  delicto — 
and  the  defense  that  defendant  acted  in  the  matter  only  for  con- 
formity upon  the  representation  and  advice  of  plaintiff,  held  oi  no 

'  avail. 

39.  Joint  employer  contributing  after  injury  by  negligent  servant. '\ 
Pearson  v.  Skelton,  i  M,  &*  IV.  504.  Assumpsit  for  money  paid. 
The  action  was  brought  by  one  of  several  persons  jointly  interested 
in  running  a  stage,  against  one  of  the  others  to  recover  contribu- 
tion to  a  sum  plaintiff  had  been  compelled  to  pay  to  satisfy  a  judg- 
ment against  him  recovered  by  a  person  injured  by  the  negligence 
of  a  coachman  of  the  joint  owners. — Held,  that  although  the 
owners  were  not  joint  tort  feasors  so  as  to  preclude  contribution 
between  them,  yet  as  their  relation  was  that  of  partners,  and  there 
was  a  partnership  fund,  plaintiff's  remedy  was  in  equity. 

40.  Contribution  between  municipalities  jointly  negligent.]  Arm- 
strong County  V.  Claron  County,  66  Pa.  St.  218,  Assumpsit. 
Held,  that  where  two  municipal  corporations  are  jointly  bound  to 


193  VOLUME   XXX. 

Smith  V,  Savin. 

keep  a  bridge  in  repair,  and  one  is  compelled  to  pay  damages  to 
a  traveller  injured  by  the  improper  repair  of  the  bridge  directed  by 
the  commissoners  of  both  towns,  the  town  paying  the  damages  can 
recover  contribution  from  the  other. 


SMITH    V.   SAVIN. 


N.  Y,  Supreme  Court,  First  Department,   General   Term  ; 
May,  1893. 

1.  Conversion  ;  pledgor's  action  against  re-plec^ee  for  sale  without 

notice].  Plaintiff  deposited  stocks  with  B.  &  G>.  to  secure 
any  over-drafts  he  might  make  on  them,  and  B.  &  Co.,  with- 
out his  knowledge,  pledged  them  with  other  stocks  to  defend- 
ants for  a  call  loan  made  to  B.  &  Co.;  and  defendants  sold 
all  the  stocks  without  due  demand  on  B.  &  Co. — Held,  that 
plaintiff  could  maintain  an  action  directly  against  defei^dants 
for  conversion,  for  this  purpose  ratifying  the  wrongful  act  of  B. 
&Co. 

2.  Case  distinguished.]   The  case  of  Thompson  v,  St.  Nicholas  Bank. 

1 1 3  iV.  K  325,  explained. 

3.  Election  of  remedies.]    The  rule  that  where  a  person  has  his  elec- 

tion between  different  remedies, — as  for  instance,  suing  in 
equity  for  subrogation  or  at  law  for  tort, — the  bringing  an  action 
on  one  theory  is  conclusive,  and  precludes  him  from  afterwards 
maintaining  a  different  action,* —  does  not  apply  to  preclude 
him  from  recovering  on  such  different  cause  of  action  intro- 
duced by  way  of  amendment  in  the  same  action  first  brought  for 
the  other  relief.  If  such  amendment  is  improperly  allowed  the 
remedy  is  by  appeal. 

Appeals  by  all  parties  from  a  judgment. 

The  facts  appear  in  the  opinion. 

*  See  note  on  election  of  rights  and  remedies  in  23  Abb*  Nm  C» 
14$  ;  see,  also,  note  on  page  173,  ante. 
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T.  D.  Kenneson,  for  defendant  Savin  and  another, 
appellant, 

John  Notmatty  for  defendant  Wheeler,  appellant. 

James  A.  Dennison^  for  plaintiff,  appellant. 

Van  Brunt,  P.  J. — This  action  was  begun  as  one  in 
equity  to  reach  a  specific  fund  in  the  hands  of  the  defend- 
ants Savin  &  Vanderhoof,  and  was  tried  before  a  referee, 
and  from  the  judgment  entered  upon  such  referee's  report 
an  appeal  was  taken  to  the  General  Term,  where  the  judg- 
ment was  reversed  and  a  new  trial  ordered.  Subsequently, 
the  plaintiff  gave  notice  of  motion  for  leave  to  serve  an 
amended  complaint,  which  was  granted,  upon  the  condi- 
tion that  he  pay,  before  the  service  of  such  amended  com- 
plaint, to  the  attorneys  of  the  defendants  all  of  their  costs, 
and  disbursements  and  $io  costs  of  motion,  which  costs 
were  taxed  and  duly  paid  by  the  plaintiff.  He  thereupon 
served  his  amended  complaint  which,  upon  the  trial  of  the 
action,  was  claimed  to  be  for  conversion,  but  to  which 
view  the  pleader  at  the  time  of  drawing  the  same  did  not 
wish  absolutely  to  commit  himself.  Answers  to  such 
amended  complaint  were  served,  and  the  issues  thus 
framed  were  referred  to  a  referee,  who  reported  partially 
in  favor  of  the  plaintiff,  and  from  the  judgment  thereupon 
entered  these  appeals  are  taken. 

In  the  determination  of  the  questions  involved,  it  does 
not  seem  to  us  that  it  is  necessary  to  state  but  a  very  few 
of  the  facts  established  upon  the  trial ;  and  those  are  sub- 
stantially conceded  upon  the  record. 

It.  appears  that  the  defendants  Savin  and  Vanderhoof 
were  carrying  on  business  as  stockbrokers,  in  the  City  of 
New  York,  and  that  the  firm  of  O.  M.  Bogart  &  Co.,  were 
also  carrying  on  in  said  city,  the  business  of  bankers  and 
brokers.  With  this  latter  firm  the  plaintiff  had  been  deal- 
ing for  a  number  of  years.  Prior  to  and  including  the  1st 
Vol.  XXX.-13 
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of  May.  1884,  as  security  for  any  overdrafts  which  the 
plaintiff  might  make  upon  said  firm,  he  deposited  with 
them  a  large  number  of  bonds,  and  a  certificate  for  one 
huiTdred  shares  of  Missouri  Pacific  stock.  On  the  8th  of 
May,  1884,  Bogart  &  Co.,  unlawfully,  and  without  the 
knowledge  of  the  plaintiff,  pledged  fifty-five  United  States 
bonds  belonging  to  the  plaintiff  with  the  Central  Trust 
Company  of  New  York  City,  and  received  the  sum  of 
$55,000  from  said  company  on  the  faith  thereof.  On  the 
13th  of  May,  1884,  Bogart  &  Co.  borrowed  on  call  from 
the  defendants  Savin  and  Vanderhoof  the  sum  of  $50,000, 
and  deposited  as  collateral  various  shares  of  stock, 
including  the  one  hundred  shares  of  Missouri  Pacific 
stock  belonging  to  the  plaintiff,  all  of  which  stocks, 
except  said  one  hundred  shares,  were  the  property  of 
Bogart  &  Co.  Upon  said  day  the  plaintiff  was  apparently 
indebted  to  Bogart  &  Co.  for  and  on  account  of  overdrafts 
in  the  sum  of  $48,170.79.  At  or  prior  to  ten  o'clock  of  the 
14th  of  May,  1884,  Bogart  &  Co.  made  a. general  assign- 
ment for  the  benefit  of  their  creditors  to  the  defendant 
Wheeler,  who  accepted  the  trust,  and  duly  qualified  as 
such  assignee.  Upon  said  morning,  after  the  execution 
and  delivery  of  the  assignment  of  Bogart  &  Co.,  and  after 
the  defendants  Savin  and  Vanderhoof  had  notice  of  such 
assignment,  the  defendant  Savin  made  a  demand  upon  O. 
M.  Bogart,  Jr.,  who  had  been  a  clerk,  but  who  was  not  a 
member  of  the  firm  of  O.  M.  Bogart  &  Co.,  for  the  repay- 
ment of  said  sum  of  $50000.  He  made  no  demand  upon 
any  member  of  the  firm,  or  upon  said  assignee.  Not 
receiving  payment  upon  the  demand  made,  and  within  a 
few  minutes  thereafter,  he  sold  at  the  Stock  Exchange, 
through  private  brokers,  all  the  securities  deposited  with 
them  as  collateral  for  said  loan  of  $50,000,  which  sale  took 
place  within  half  an  hour  after  the  return  of  Savin  to  such 
Stock  Exchange  rooms.  No  notice  of  intention  to  sell 
was    served    upon   the   firm   of   Bogart   &   Co.,  or  upon 
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Wheeler,  as  assignee,  or  upon  the  plaintiff,  before  such  sale 
took  place. 

The  proceeds  realized  by  Savin  &  Vanderhoof  from  the 
sale  of  the  securities  other  than  the  lOO  shares  of  Missouri 
Pacific  stock,  after  deducting  one-sixteenth  of  one  per 
cent,  as  commissions,  amounted  to  $45i975,  and  the 
amount  due  upon  the  loan  of  $50,000  made  by  them  to 
Bogart  &  Co.,  at  the  time  of  the  sale  was  $50,006.94.  The 
proceeds  realized  from  the  sale  of  the  100  shares  of  Mis- 
souri Pacific  stock,  after  deducting  off  one-sixteenth  of 
one  per  cent,  amounted  to  $7,543.50.  In  the  latter  part 
of  May  the  plaintiff  first  learned  that  the  defendants. 
Savin  &  Vanderhoof,  claimed  to  have  sold  said  stock  on 
the  14th  of  May,  1884.  The  value  of  the  stock  on  the 
2ist  of  June,  1884,  which  the  referee  finds  to  be  within  a 
reasonable  time  of  the  discovery  by  the  plaintiff  of  this 
sale  by  Savin  &  Vanderhoof,  was  $100  per  share;  and  the 
referee  gave  judgment  in  favor  of  the  plaintiff  against 
Savin  &  Vanderhoof  for  the  sum  of  $5,968.96,  being  the 
difference  between  $10,000,  the  market  value  of  said  stock 
on  the  2 1st  of  June,  1884,  and  $4,031.94,  the  amount  re- 
maining unpaid  to  Savin  &  Vanderhoof  after  the  applica- 
tion to  the  debt  of  Bogart  &  Co.  of  the  proceeds  of  the 
sales  of  all  the  securities  excepting  this  Missouri  Pacific 
stock. 

From  this  judgment  all  the  parties  appeal.  The  de- 
fendants Savin  &  Vanderhoof,  claim  that  this  action, 
being  for  conversion,  cannot  be  maintained ;  that  no  rela- 
tions existed  between  the  plaintiff  and  them  by  which 
their  act  in  selling  this  Missouri  Pacific  stock  was  wrong- 
ful as  against  him  ;  that  whatever  rights  Bogart  &  Co. 
may  have  had  because  of  the  manner  of  the  sale,  the 
plaintiff  was  not  subrogated  to  any  such  rights,  nor  could 
he  enforce  the  same ;  and  that  a  surety  (and  it  is  sought 
to  treat  Smith  as  a  surety  because  of  his  ownership  of  this 
stock)  cannot  enforce  actions  upon  behalf  of  his  principal. 

It  seems  to  us  that  the  true  relations  of  the  parties 
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have  been  entirely  overlooked  by  the  counsel  for  both 
parties.  It  seems  to  be  clear  that  there  is  no  subrogation 
of  Smith  to  Bogart  &  Co.'s  rights  ;  and  that  he  is  not  by 
this  action  seeking  to  enforce  any  rights  of  Bogart  &  Co. 
But  he  is  seeking  to  enforce  a  right  which  accrued  to  him 
as  the  real  owner  of  the  stock  pledged  by  Bogart  &  Co, 
The  pledge  by  Bogart  &  Co.,  as  far  as  the  plaintiff  was 
concerned,  of  this  stock  as  collateral  to  the  loan  of  Savin 
&  Vanderhoof,  was  clearly  a  wrongful  act,  for  which  the 
plaintiff  could  have  called  Bogart  &  Co.  to  account.  Or 
he  might  adopt  the  act  of  Bogart  &  Co.,  which  latter  he 
has  done  by  the  action  brought  against  Savin  &  Vander- 
hoof. because  he  had  put  it  in  the  power  of  Bogart  &  Co. 
to  treat  this  stock  as  their  own  and  procure  money  upon 
it.  And  by  reason  of  the  holding  out  of  Bogart  &  Co.,  as 
the  owners  of  this  stock,  Savin  &  Vanderhoof,  as  far  as 
they  had  advanced  their  money  upon  it,  were  to  be  pro- 
tected, but  no  further.  The  undisclosed  principal  has  a 
•  right  to  enforce  the  contract  of  his  agent  in  respect  to  his 
property,  being  bound  only  by  the  contracts  of  that 
\  agent  in  respect  thereto.  *  Such  being  the  relations  of  the 
)  parties,  and  Savin  &  Vanderhoof  having  converted  these 
/  securities  as  against  Bogart  &  Co.,  the  plaintiff  had  a  right 
[  to  pursue  Savin  &  Vanderhoof  to  procure  the  redress  of 
I  wrongs  -which  had  been  suffered  in  respect  to  that  prop- 
\  erty.  Bogart  &  Co.,  or  their  assignee,  would  have  a  right 
of  action  against  Savin  &  Vanderhoof  for  the  conversion 
of  these  securities,  amongst  which  were  the  lOO  shares  of 
Missouri  Pacific  belonging  to  the  plaintiff.  As  has  been 
said,  the  plaintiff  had  a  right  to  adopt  the  contract  of 
Bogart  &  Co.  in  respect  to  his  property,  and  if  Savin  & 
Vanderhoof  has  broken  this  contract,  the  plaintiff,  as  the 
undisclosed  principal,  had  a  right  to  redress  in  respect  to 
the  property  owned  by  him.  He,  therefore,  brings  this 
action  against  Savin  &  Vanderhoof,  for  the  conversion  of 
this  stock,  it  having  been  sold  without  any  demand  upon 
Bogart  &   Co.  for  the    repayment  of  the    loan,  or   any 
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notice  given  of  the  time  and  place  of  sale.  We  have  not 
noticed  in  this  statement  the  claim  in  regard  to  the  rules 
of  the  Stock  Exchange,  for  they  seem  to  be  entirely  imma- 
terial. 

But  it  is  urged  by  the  defendants  that  the  case  of 
Thompson  r.  St.  Nicholas  Bank  (113  N.  K  325)  is  in  con- 
flict with  this  view.  On  the  contrary,  it  is  in  entire 
harmony  with  the  principles  here  laid  down,  and  is  an 
authority  in  support  thereof.  In  that  case  the  court  held 
that  the  bank,  having  acted  in  pursuance  of  and  under 
the  power  conferred  by  the  contract  of  pledge,  it  was 
immaterial  what  ulterior  rights  there  were  of  which  they 
had  no  notice  at  the  time  of  the  making  of  the  pledge. 
The  waiver  of  right  of  notice  of  the  time  and  place  of 
sale  and  personal  demand  was  as  much  a  part  of  the  con- 
tract of  pledge  in  that  case  as  was  the  pledge  itself,  giv- 
ing a  right  to  sell.  And  in  pursuance  of  the  express 
authority  conferred  by  the  agreement  of  pledge,  the  bank 
acted,  and  the  court  held  that  the  sale,  being  in  accord- 
ance with  the  contract  between  the  pledgee  and  sub- 
pledgee,  it  was  not  illegal  or  in  violation  of  the  original 
pledgor's  rights  ;  manifestly  because  the  original  pledgor, 
or  the  owner  of  the  stock  as  against  the  sub-pledgor, 
could  not  have  varied  the  terms  of  the  contract  by  simply 
giving  notice  of  ownership  or  interest.  If  'there  is 
one  thing  well  settled  it  is  that  a  bona  fide  holder  of  a 
negotiable  security  without  notice  is  entitled  to  protec- 
tion in  everything  which  he  gives  upon  the  faith  of  the 
pledge  ;  and  the  right  to  sell  in  a  particular  way  or  under 
particular  circumstances,  is  as  much  a  part  of  the  right 
secured  by  the  pledge  as  the  money  actually  advanced. 

Now,  what  were  the  relations  between  the  plaintiff, 
Bogart  &  Co.,  and  Savin  &  Vanderhoof,  in  consequence 
of  the  wrongful  conversion  by  Savin  &  Vanderhoof  of 
the  stock  pledged  by  Bogart  &  Co.  ?  The  plaintiff,  by 
ratifying  the  pledge  of  Bogart  &  Co.,  had  a  right  to 
maintain  his  action  for  the  conversation   of  his  property 
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by  the  pledgee  of  his  agent.  And  all  that  Savin  &  Van- 
derhoof,  the  pledgees,  could  claim  was  that  they  should 
not  be  placed  in  a  worse  position  when  the  undisclosed 
principal  brought  his  action  than  they  would  have  been 
had  such  principal  not  been  disclosed,  and  the  agent  had 
brought  it  in  his  own  name.  If  Bogart  &  Co.  had 
brought  this  action,  they  probably  would  have  been 
entitled  to  recover  more  than  has  been  recovered  here. 
At  least,  they  would  have  been  entitled  to  recover  the 
market  value  of  this  stock  which  had  been  converted,  less 
the  balance  due  upon  the  account,  and  that  is  all  that 
the  plaintiff  recovered.  The  amount  which  was  due  upon 
the  account  was  offset  against  the  market  price  of  the 
stock  taken  at  a  reasonable  time  after  the  discovery  of 
this  conversion. 

But  it  is  claimed  by  the  defendants  that,  at  the  time 
of  this  conversion,  the  plaintiff  was  not  entitled  to  the 
possession  of  the  stock,  because  the  loan  by  Savin  &  Van- 
derhoof  to  Bogart  &  Co.  had  not  been  paid.  They  might 
have  gone  further,  perhaps,  and  said  because  at  the  time 
of  this  conversion  Bogart  &  Co.  had  a  right  to  hold  this 
stock  because  of  the  overdrafts  of  the  plaintiff.  But  the 
plaintiff  paid  these  overdrafts  and  was  entitled  to  his 
stock  from  Bogart  &  Co.,  who  had  wrongfully  placed  it 
in  this  loan.  It  is  a  familiar  principle  that  when  a  pledgee 
violates  the  terms  of  his  pledge  and  converts  the  pledge, 
the  pledgor  has  an  immediate  right  of  possession,  and  an 
immediate  right  of  action  for  the  pledge  ;  to  which  claim 
of  possession  the  pledgee  may  offset  the  amount  actually 
due  him ;  and  even  for  a  long  period  of  time  this  was 
denied  him,  but  that  seems  to  be  the  rule  at  the  present 
day. 

Bogart  &Co.*s  rights  seem  to  be  beyond  question,  and 
the  plaintiff  seems  equally  entitled  to  enforce  the  rights 
which  belong  to  him  because  of  the  wrongs  done  to  his 
agent  in  respect  to  his  property. 

But  it  is  said  that,  in  consequence  of  the  nature  of  this 
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action  when  it  was  first  commenced,  there  has  been  an 
election  of  remedies  by  which  the  plaintiff  has  lost  the 
right  to  pursue  this  particular  remedy ;  that,  having 
sought  originally  to  reach  the  proceeds  of  the  sales,  he 
adopted  the  sales  of  Savin  &  Vanderhoof,  and  cannot  now 
be  heard  to  claim  that  they  are  wrongful. 

Whatever  might  have  been  the  rule  had  two  separate 
actions  been  brought — one  to  reach  the  proceeds  of  the 
sale  and  one  for  the  conversion,  the  first  of  which  had 
proceeded  to  judgment — no  such  doctrine  can  be  invoked 
in  a  case  where  there  has  been  but  one  action,  and  what- 
ever change  has  taken  place  has  been  the  result  of  an 
amendment  to  the  complaint  in  that  action.  The  amended 
complaint  takes  the  place  of  the  original  complaint,  and 
the  sole  action  which  the  court  has  judicial  notice  of  is  the 
action  in  which  the  complaint  exists.  If  the  court  had  no 
power  to  make  such  amendment,  or  it  was  improper  that 
it  should  have  been  made,  that  question  should  have  been 
determined  before  the  parties  accepted  the  conditions 
upon  which  such  amendment  was  allowed.  It  is  too  late 
now  to  appeal  in  this  indirect  manner  from  the  order  of 
anfendment.  And  even  a  direct  appeal  would  not  lie,  the 
defendants  having  accepted  the  costs  which  were  made 
the  condition  of  amendment.  There  being  but  one  action 
before  the  court,  and  one  judgment,  we  fail  to  see  how  the 
doctrine  of  election  can  be  invoked.  ' 

There  are  many  facts  which  are  stated  in  the  findings 
of  the  referee,  and  also  established  by  the  evidence,  which 
it  does  not  seem  necessary  to  advert  to.  It  seems  to  us 
that  those  which  are  stated  show  what  the  relations  of  the 
parties  were  ;  and  that  the  plaintiff  had  aright  to  maintain 
this  action  in  the  form  into  which  it  seems  to  have  been 
converted  (whether  wrongfully  or  not  is  entirely  imma- 
terial upon  this  appeal)  for  the  concededly  wrongful  con- 
version of  the  plaintiff's  secui;ities  by  the  defendants  Savin 
&  Vanderhoof. 

It  might  very  well  be  a  question  whether  the  defend- 
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ant  Wheeler  was  a  necessaiy  or  proper  party  to  the  action, 
but  as  no  such  question  is  presented  it  is  not  necessary  to 
discuss  the  same. 

The  judgment  should  be  affirmed,  but  as  all  the  parties 
are  appellants,  without  costs. 


FOLLETT  and  Barrett,  JJ.,  concurred. 


PEOPLE  V.  STOKES. 
N,  V,  General  Sessions ;  June,   1893. 

Indictment.]  The  validity  of  an  indictment  is  not  afTected  by  the 
fact  that  it  was  procured  upon  the  testimony  of  a  witness  who 
had  been  convicted  of  a  felony;  since  by  Penal  Code,  §  714,  a 
person  convicted  of  a  felony  is  made  a  competent  witness  in 
any  cause  or  proceeding,  civil  or  criminal,  leaving  his  convic- 
tion to  be  proven  against  him  to  affect  his  credibility. 

Libel ;  criminal]     Libel  is  prosecuted  and  punished  as  a  crime/ 
for  the  reason  that  it  lends  to  provoke  animosity  and  violence 
and  to  disturb  the  public  peace  and  repose  ;    it  makes  no  dif- 
ference, therefore,  whether  the  person  libeled  is  of  good  or  bad 
reputation. 

Indictment;  libel]  Although  it  appears  from  the  alleged  libel 
itself,  which  is  set  forth  in  the  indictment  under  a  general  allega- 
tion that  it  was  maliciously  published,  that  it  is  a  communication 
between  persons  interested  in  it  within  Penal  Code,  §  253,  pro- 
viding that  such  a  communication  is  presumed  not  to  be  malic- 
ious and  is  privileged,  it  cannot  be  determined  on  demurrer 
that  the  communication  was  privileged  ;  since  the  presumption 
that  it  was  published  without  malice  is  disputable,  and  the  court 
cannot  find  as  a  matter  of  law  without  evidence  that  the  state- 
ments in  the  communication  are  true  and  were  published  in 
good  faith.- -5^  held,  where  the  libel  set  forth  in  an  indictment 
was  contained  in  a  letter  which  purported  to  be  a  communica- 
tion from  a  stockholder  to  officers  of  the  corporation,  charging 
one  of  them  with  misappropriation  of  corporate  funds. 

The  same.]  Where  an  indictment  for  libel  avers  generally  that 
the  alleged  defamatory  matter  was  published  concerning  the 
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complainantp  it  is  sufficient  on  demurrer  although  it  does  not 
clearly  appear  from  the  alleged  libel  itself  that  it  referred  to 
him. 

5.  The   same.]     If  there  is  a  sufficient  doubt  as   to  whether  the 

alleged  defamatory  matter  in  an  indictment  for  libel  (set  forth 
without  explanation)  is  libelous  per  se  to  make  it  a  question 
of  fact  for  the  jury, — a  demurrer  to  the  indictment  will  not  be 
sustained. 

6.  Forms.]     Form  of  an  indictment  for  libel. 

Demurrer  to  an  indictment  for  libel,  and  also  a  motion 
to  dismiss  the  same. 

The  indictment  was  found  against  William  E.  D. 
Stokes  and  William  R.  Martin,  for  the  libel  of  Edward  S. 
Stokes,  and  its  allegations  are  substantially  as  follows  : 

"  The  grand  jury  of  the  city  and  county  of  New  York, 
by  this  indictment,  accuse  William  E.  D.  Stokes  and  Wil- 
liam R.  Martin  of  the  crime  of  publishing  a  libel,  com- 
mitted as  follows : 

"  The  said  (defendants)  both  late  of  (etc.)  on  the  thir- 
tieth day  of  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-two,  at  the  city  and  county 
aforesaid,  unlawfully  and  maliciously  contriving  and  in- 
tending to  vilify  and  defame  one  Edward  S.  Stokes,  then 
being  an  officer,  to  wit :  the  president  of  a  certain  corpor- 
ation known  as  the  *  Hoffman  House,*  and  to  injure  and 
aggrieve  him,  the  said  Edward  S.  Stokes,  unlawfully  and 
maliciously  did  publish,  and  cause  and  procured  to  be  pub- 
lished, a  certain  false,  scandalous,  malicious  and  defama- 
tory libel  of  and  concerning  the  said  Edward  S.  Stokes, 
which  said  libel  exposed  the  said  Edward  S.  Stokes  to 
hatred,  contempt  and  obloquy,  and  tended  to  cause  him 
to  be  shunned  and  avoided,  and  had  a  tendency  to  injure 
him  in  his  business  and  occupation,  the  same  being  in  the 
form  of  a  letter  addressed  to  the  said  Edward  S.  Stokes, 
(as  being  then  and  there  the  president  of  the  said  corpor- 
ation) by  the  name  and  description  of  *  E.  S.  Stokes,  Esq., 
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President/  and  to  one  Geo.  W.  Cornish,  (then  being  the 
secretary  of  the  said  corporation)  by  the  name  and  de- 
scription of  *  Geo.  W.  Cornish,  Secretary/  containing  the 
false,  scandalous,  malicious,  and  defamatory  words  and 
matter  following  of  and  concerning  the  said  Edward  S. 
Stokes,  that  is  to  say : 

"New  York,  June  30,  1892. 
"  E.  S.  Stokes,  Esq  .,  President. 
"  Geo.  W.  Cornish,  Secretary,  Hoffman  House. 
"  Gentlemen  : 

"  I  received  on  the  27th  Mr.  Cornish  letter  of  the  25th 
inst.,  written  at  the  direction  of  the  president,  and  learn 
that  President  Stokes  refuses  to  call  a  special  meeting  of 
the  directors  of  the  corporation  to  inquire  among  other 
things,  'what  course  should  betaken  with  officers  who 
have  taken  the  company's  funds  and  not  returned  them,' 
because  he  infers  that  he  is  the  one  who  misappropriated 
the  funds.  This  is  a  broader  admission  than  I  supposed 
he  would  make  in  writing,  but  he  is  mistaken  in  thinking 
that  he  can  get  out  of  it  by  refusing  to  allow  the  directors 
to  meet  and  investigate  it.  It  is  well  for  him  that  he  is 
awake  to  the  fact,  and  sees  that  it  is  important  to  make 
restitution  of  what  he  has  taken  from  the  company  before 
the  board  meets,  though  not  in  the  way  he  proposes  in 
your  letter,  by  making  other  false  credits,  to  wit,  his 
restaurant  bills,  $15,048.92  ;  a  claim  for  salary,  amount  not 
stated  ;  *  thousands  of  dollars  '  he  claims  he  has  paid  out 
and  not  charged  ;  $12,750  for  interest  on  bonds,  and 
$25,000  for  bonds  he  wishes  to  pay  in  as  cash.  He  must 
promptly  pay  back  in  cash. 

"  The  president  has  stated  that  at  least  $7,500  was 
stolen  from  Claremont,  and  that  the  account  books  had 
been  stolen  also.  .  .  Why  was  it  this  was  never 
charged  against  Fisher  to  his  face,  and  nothing  was  done 
but  a  petty  prosecution  for  $4.80  ?  Is  this  like  the  old 
story   told  to   Mackay   about   the    former  cashier,   L.  B.. 
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Smith,  and  his  theft  of  the  books,  and  $2CXD,ooo  defalca- 
tion and  nothing  in  it  ? 

'*  Where,  too,  are  the  missing  profits  of  the  down-town 
restaurants?  The  president  said  they  were  $23,000 and 
more  a  year,  until  the  accounts  were  called  for  in  Decem- 
ber, 1891.  Then  they  were  conveniently  made  to  disap- 
pear into  some  small  sum  reached  by  guesswork.  In 
whose  pockets  are  these  profits?  Why  had  not  inquiry 
been  made  into  these  losses  ?  Has  the  president  stopped 
this  also  ?      .     .     .     . 

**  All  this  was  a  very  ingenious  plan  to  parry  my  in- 
quiries as  to  what  had  become  of  the  profits,  which  ought 
to  be  on  hand  for  the  January  dividend  ;  but  it  did  not 
work,  for  it  is  difficult,  when  books  are  absolutely  correct, 
as  you  say,  to  make  way  with  the  money  and  then  render 
accounts.  But  the  explanation  came  out  when  he  sent 
for  me,  and  in  the  presence  of  Mr.  Martin,  in  his  private 
room,  frankly  confessed  that  the  reason  why  Mr.  Platner 
could  not  make  out  the  accounts  was,  that  he  had  taken 
$27,000,  which  was  not  entered  in  the  books,  and  that  he 
would  make  restitution  from  the  January  interest,  and 
straighten  out  the  accounts,  and  send  them  to  me,  and 
asked  me  as  a  favor  not  to  bother  him  until  then  and  until 
the  Mackay  suit  was  over.  I  thought  Platner  should 
make  out  a  special  report  to  the  board,  how  this  $27,000 
was  taken  out  without  appearing  on  the  books,  and 
whether  and  how  it  was  restored.  This  would  open  a  new 
page  in  the  books. 

**  Mr.  Platner  is  now  again  keeping  back  the  accounts 
which  I  have  often  demanded,  and  now  demand  again, 
although  he  knows  they  are  needed  in  determining  on  the 
July  dividend  as  the  by-laws  require,  article  XI,  and  I  am 
much  interested  in  watching  what  new  plan  will  be 
devised  for  making  the  profits  disappear,  so  that  there  can 
be  no  dividend,  and  yet  keep  the  books  *  absolutely  cor- 
rect,' particularly  since  President  Stokes  is  now  awake 
to  the  danger  of  misappropriating  the  funds. 
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"  Since  the  president  relies  on  the  votes  of  two  of  .the 
directors,  Mr.  Foote  and  Mr.  Cornwell,  to  support  him 
in  the  use  he  makes  of  the  corporation  funds,  I  have 
inquired  here,  and  at  Red  Bank,  New  Jersey,  from  the 
highest  authority,  and  I  find  they  are  each  of  them  pos- 
sessed  of  property,  and  adequately  responsible  as  guarantors 
of  the  president,  and  I  repeat  the  notice  that  I  gave  at 
the  May  directors*  meeting,  that  I  will  enforce  this 
liability  against  them. 

"  In  respect  to  the  Croton  taxes,  which  were  unpaid, 
I  would  like  a  copy  of  the  *  satisfactory  explanation  * 
which  you  say  in  your  letter  has  been  made.  Was  it 
satisfactory  to  Mr.  Harris,  the  attorney  of  the  Livingston 
Estate,  so  that  proceedings  to  forfeit  the  lease  are  sus- 
pended. It  has  often  been  stated  by  you  each  that 
all  these  taxes  were  paid,  and  I  would  like  an  explicit 
answer  to  my  question,  what  other  taxes  or  water  rents 
remain  unpaid  ? 

"  Will  the  president  give  a  detailed  statement  of  the 
'  several  thousand  dollars  in  cash  '  which  you  say  in  your 
letter  has  been  paid  out  for  the  benefit  of  the  company, 
and  at  the  same  time,  of  all  the  money  which  the  com- 
pany has  paid  out  for  his  benefit. 

"  Will  he  also  state  the  grounds  on  which,  as  you  say 
in  your  letter,  he  claims  a  credit  for  his  restaurant  services, 
$15,048.92,  and  what  right  he  has  to  take  twenty-three 
dollars  a  day  at  the  restaurant,  and  whether  it  includes  his 
friends.  What  other  persons  now  or  does  he  propose  to 
put  on  the  free  restaurant  list  ?  I  have  always  paid  my 
restaurant  charges,  even  when  he  was  dining  with  me.  He 
agreed,  as  he  wrote  to  me,  to  pay  for  his  rooms  and  restau- 
rant charges,  and  I  and  Mr.  Reed  were  to  pay  ours. 

"  What  salary  do  the  majority  of  the  directors  pro- 
pose to  give  the  president  ? 

*•  Do  they  know  that  he  agreed  with  me  that  he  was  to 
have  no  salary  before  August,  1891,  and  after  that,  in 
writing  under  a  sealed  agreement,  he  was  to  receive  $400  a 
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month,  and  he  also  agreed  in  writing  to  make  no  changes 
in  the  business  without  my  consent. 

**  I  shall  object  to  any  payment  being  made  to  the 
president  for  the  coupons  which  he  does  not  hold,  and 
which  he  does  not  surrender,  and  where  payments  have 
been  made  to  him  for  coupons  which  have  not  been  sur- 
rendered, I  claim  that  the  money  shall  be  paid  back  by 
him. 

*•  I  claim  that  the  money  to  pay  the  coupons  on  the 
$i25.cxx>  bonds  I  hold  can  be  paid  only  to  me. 

**  These  are  adroit  ways  to  reduce  the  balance  which 
has  been  standing  so  long  against  him  for  moneys  of  the 
company  which  he  has  taken  without  authority,  turning 
a  large  balance  in  his  favor,  exhausting  the  profits  which 
should  belong  to  the  company,  and  enabling  him  to 
take  all  its  money  himself  before  reaching  any  dividend. 
The  two  directors  who  aid  him  in  their  illegal  schemes  of 
depleting  the  treasury  will  be  held  liable  for  it. 

"  Or,  do  you  mean  to  tell  me  by  your  letter  that  there 
has  been  a  meeting  of  the  directors  without  notice  to  me, 
and  the  two  directors  and  the  president  have  agreed  on 
these  ways  of  fixing  up  his  account.  Your  positive  lan- 
guage looks  very  much  like  it. 

**  Besides  the  small  amounts  held  by  Mr.  Foote  and  Mr. 
Cornwell  all  the  capital  stock  is  held  by  the  president,  Mr. 
Read  and  myself.  The  shares  which  I  hold,  and  those  of 
Mr.  Read  which  are  pledged  to  me,  are  very  nearly  one 
half  of  the  whole.  I  also  hold  $125,000  of  bonds  with  the 
coupons  as  security  for  my  loans  to  him  and  for  his  other 
obligations  and  guarantees  to  me.  He  is  resorting  to  all 
the  devices  of  bookkeeping,  with  the  aid  of  Mr.  Platner 
and  Mr.  Cornish,  to  turn  all  the  profits  in  his  own  pockets, 
so  that  nothing  shall  be  left  for  dividends.  His  personal 
account  through  which  all  the  money  passes,  which  amounts 
to  over  a  million,  yet  no  interest  is  charged  upon  it.  This 
is  worse  than  illegal,  but  Mr.  Foote  and  Mr,  Cornwell  are 
good  guarantors,  and  the  legal  methods  of  dealing  with  mis- 
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managed  corporations,  and  holding  the  officers  and  clerks 
to  their  responsibilities,  ai-e  notably  prompt  and  severe. 

"  The  president  is  indebted  to  Mr.  Read  for  all  present 
position,  for  Mr.  Read  owned  the  whole  business  when  he 
admitted  him  to  the  partnership.  When  he  was  on  trial 
for  his  life  Mr.  Read  befriended  him  with  money  and  per- 
sonal efforts.  The  president  has  in  his  hands  all  the  bonds 
that  came  to  Read,  and  which  Read  claims  belongs  to  him. 
I  will  not  be  a  party  to  anything  that  looks  like  wronging 
Mr.  Read  or  any  one  else.  I  aided  him  two  years  ago  on 
his  appeal  for  money  because  he  was  in  extreme  distress, 
yet  he  refuses  to  pay  back  the  money  to  him,  and  with- 
holds the  dividends  on  the  stock  owned  by  Mr.  Read  and 
by  me.  When  he  was  on  trial  for  his  life  I  worked  for 
him,  and  induced  my  father  to  advance  very  unwillingly, 
and  after  he  had  denied  the  appeals  of  his  own  father,  the 
money  that  went  towards  the  expense  of  his  trial  and  saved 
his  life  so  that  he  can  be  where  and  what  he  is  to-day. 
That  account  against  him  stands  on  the  books  of  my 
father's  estate  at  $64,629.89,  and  to  this  day  he  has  never 
repaid  the  first  dollar  of  it. 

"  He  is  carrying  too  far  his  course  of  injustice  and  vio- 
lation of  law.  In  times  past  he  has  had  hundreds  of  thou- 
sands of  dollars  in  addition  to  the  sums  of  his  personal 
account  on  the  books  of  this  company.  His  own  friends 
are  asking  me  where  does  his  money  go  to.  Is  it  his  dredge, 
his  outside  speculations  and  gambling,  or  horse  racing? 
Where  does  it  go  to  ? 

"  I  write  this  with  regret,  but  I  am  not  willing  to  stand 
by  and  see  a  corporation  mismanaged,  and  fail  to  give 
notice  to  my  associate  directors.  I  have  been  all  these 
years  my  cousin's  friend,  and  I  have  never  done  him  any- 
thing but  kindnesses. 

*'  Yours  respectfully 

"W.  E.  D.  Stokes. 
"  I  unite  in  the  foregoing  letter. 

**  W.  R.  Martin,  Director.'* 
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The  defendant,  William  E.  D.  Stokes,  demurred 
•separately  to  the  indictment  on  the  grounds  :  (i)  That 
the  facts  stated  do  not  constitute  a  crime :  (2)  That  the 
indictment  contains  matter,  which  if  true,  would  consti- 
tute a  legal  justification  or  excuse  for  the  acts  charged,  or 
other  legal  bar  to  the  prosecution. 

The  defendant,  William  R.  Martin,  moved  to  dismiss 
the  indictment  upon  an  affidavit  setting  forth  that 
Edward  S.  Stokes,  the  person  libelled,  had  been  con- 
victed of  homicide,  that  upon  his  testimony  the  grand 
jury  found  the  indictment,  and  that  by  reason  of  his  con- 
viction for  such  felony  he  was  disqualified  as  a  witness 
and  was  civilly  dead. 

John  D.  Lindsay  {De  Lancey  Nicoll,  district  attorney), 
for  the  people  upon  the  demurrer. — I.  If  a  communica- 
tion is  as  a  matter  of  fact  malicious  it  is  not  privileged 
under  Code  Crim.  Pro.  §  253.  It  is  only  where  the  com- 
munication is  made  bona  fide  and  without  malice  that  it 
is  protected.  Whether  the  communication  set  forth  in 
the  indictment  in  this  case  was  privileged  or  not,  is  a 
question  of  evidence  and  not  of  pleading  ;  it  is  a  matter 
which  can  only  be  considered  upon  the  trial  and  is  not  to 
be  determined  upon  demurrer  (citing  Townsend  on  Libel 
and  Slander,  p.  300 ;  Wliartons  Crim,  Law,  §  1632). 

II.  The  allegation  in  the  indictment  as  to  the  publica- 
tion was  sufficient.  Section  245  of  the  Penal  Code 
expressly  declares  that  to  sustain  a  charge  of  publishing 
a  libel  it  is  not  necessary  that  the  matter  complained  of 
should  even  have  been  seen  by  any  person  other  than  the 
defendant  himself.  It  is  enough  if  the  defendant  know- 
ingly displayed  it,  or  "  parted  with  its  immediate  custody 
under  circumstances  which  exposed  it  to  be  seen  or 
understood  by  another  person  than  himself." 

III.  The  acts  set  out  in  the  indictment  were  indictable 
because  of  general  malice,  and  no  special  purpose  or 
intent  is  under  the  statute,  made  a  part  of  the  offense  ; 
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and   such    intent   need   not   be   alleged   (citing   Bishofs 
Directions  &  Forms,  §  620,  note  2,  p  346). 

IV.  The  matter  contained  in  the  letter  as  it  appears  in 
the  indictment  is  libellous  per  se.  The  words  are  to  be 
understood  in  their  plain  and  natural  import,  according  to 
the  ideas  they  are  calculated  to  convey  to  those  to  whom 
they  are  addressed.  Where  the  words  are  capable  of  two 
constructions,  in  which  sense  they  are  meant  is  a  matter  of 
fact  to  be  decided  by  the  jury  (citing  13  Am.  &  Eng.  Ency. 
of  Law,  328,  392;  Beazley  v.  Reed,  68  Ga.  380  ;  Snyder  v, 
Andrews,  6  Barb,  43  ;  Green  v.  Telfair,  20  Id,  1 1  ;  Corne- 
lius V,  Van  Slyck,  21  Wend.  70;  Goodrich  v.  Woolcott,  3 
Cow.  231;  Petsch  V.  St.  Paul  Dispatch  Printing  Co.,  41 
Northwest.  Rep.  1034;  Gorham  v,  Ives,  2  Wend.  536;  Suel 
V.  Catlin,  3  Id.  291  ;  Gibson  v.  Williams,  4  Id.  320 ;  Zelifif  v. 
Jennings,  61  Tex.  458). 

Upon  the  motion  to  dismiss  the  indictment : 

I.  A  motion  to  dismiss  an  indictment  can  not  be.  made 
on  any  other  grounds  than  those  specified  in  Code  Crim. 
Pro.  §§667,  668  (citing  People  v.  Petrea,  92  N.Y.  128,  145). 

II.  Even  if  it  is  assumed  that  the  complainant,  by  rea- 
son of  his  conviction,  was  disqualified  as  witness,  still  as 
there  was  other  evidence  before  the  grand  jury,  it  must 
be  presumed,  in  absence  of  evidence  to  the  contrary,  that 
there  was  sufficient  evidence  to  warrant  indictment.  But 
if  it  is  conceded  that  the  indictment  was  found  without 
legal  evidence,  no  constitutional  right  of  defendant  would 
have  been  invaded. 

III.  Malicious  libel  is  a  public  offense  for  which  a  per- 
son may  be  prosecuted  regardless  of  any  consideration  as 
to  past  career  of  the  person  libelled  (citing  Perry  v.  Man, 
I  R.  I.  263). 

IV.  In  any  case,  the  fact  that  complainant  was  par- 
doned  removes  all  objections. 

George  H.  Adams  {Holmes  &  Adams,  attorneys)  for  de- 


ABBOTT'S    NEW     CASES.  209 

People  V,  Stokes. 

fendant  upon  demurrer. — I.  The  communication  com- 
plained of  is  privileged,  because :  (i)  It  is  addressed  to  a 
corporation  respecting  its  internal  affairs ;  (2)  The  writer 
is  a  stockholder  and  a  holder  of  ten  bonds  of  the  corpora- 
tion, and  thus  substantially  interested  in  its  affairs  and  its 
conduct ;  (3)  The  writer  is  a  director  of  the  corporation, 
and  thus  not  only  interested,  but  in  duty  bound  to  protect 
the  rights  of  other  stockholders  or  persons  interested  in 
the  corporation  as  to  acts  of  misfeasance  and  malfeasance 
of  its  officers  or  any  of  them,  and  to  protest  against  and 
expose  such  acts  ;  (4)  It  is  a  communication  to  a  master, 
the  corporation,  respecting  acts  of  the  servant,  the  person 
libelled,  to  the  prejudice  of  the  master's  business  (citing 
Penal  Code,  §  253  ;  Townsend  on  Libel  and  Slander  y  p.  300  ; 
Wharton  s  Criminal  Law,  1632  ;  Sewall  v,  Catlin,  3  Wend. 
291). 

II.  The  indictment  only  charges  that  the  alleged  libel- 
lous letter  was  "published"  in  so  far  as  it  was  sent  to  the 
person  libelled,  or  possibly  to  the  corporation  in  the  person 
of  its  president  (the  person  libelled).  This  is  a  fatal  de- 
fect, because  the  gravaman  of  the  charge  is  that  the  libel 
**  exposed  "  the  complainant  to  **  hatred  and  contempt  and 
obloquy,  and  caused  him  to  be  shunned  and  avoided," 
and  to  injure  his  business,  etc.  (citing  Rex  v.  Wagoner^ 
2  Starkity  245). 

III.  The  communication  itself,  apart  from  the  privilege, 
is  not  libellous,  and  there  is  no  averment  of  the  intention  of 
the  writer  by  the  way  of  innuendo.  Therefore,  although 
Code  Crim.  Pro.  §  289,  provides  that  an  indictment  for 
libel  **  need  not  "  set  forth  any  extrinsic  facts  to  show  the 
application  of  the  defamatory  matter  of  the  party  libelled, 
yet  an  indictment  is  clearly  not  good  without  any  such 
averment,  if  the  matter  is  not  per  se  defamatory,  or  not  so 
without  extrinsic  statements,  or  if,  as  here,  on  the  face  of 
the  letter,  the  alleged  defamatory  words  may  apply  to 
other  persons. 

Vol.  XXX.-14 
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Cowing,  J. — By  an  indictment  filed  in  this  court  on 
the  25 th  day  of  April,  1893,  the  defendants  are  charged 
with  committing  a  criminal  libel. 

On  the  8th  day  of  May,  the  defendant,  Stokes,  filed  a 
demurrer  to  the  indictment,  which,  if  sustained,  the  defend- 
ant, Martin,  claims  must  inure  equally  to  his  benefit. 

The  demurrer  sets  forth  two  distinct  grounds  of  objec- 
tion to  the  indictment :  First.  That  the  facts  therein 
stated  do  not  constitute  a  crime.  Second.  That  upon  the 
face  of  the  indictment  the  alleged  libelous  matter  appears 
to  be  privileged  and  therefore  not  criminal. 

Upon  the  argument  of  the  demurrer  the  counsel  for 
the  defendant,  Martin,  by  way  of  motion,  moved  to  dis- 
miss the  indictment,  upon  the  ground  that  the  complain- 
ant having  been  convicted  and  sent  to  State  prison  for  a 
felony,  is  disqualified  to  testify  as  a  witness,  and  is  also 
thereby  rendered  incompetent  to  be  a  complainant  in  a 
criminal  libel  suit. 

Without  passing  upon  the  regularity  of  the  defendant 
Martin's  motion,  I  am  of  the  opinion  that  his  objections 
to  the  indictment  are  not  tenable.  Section  714  of  the 
Penal  Code  expressly  provides  that  a  person  convicted  of 
a  felony  is  no  longer,  as  at  common  law,  rendered  incom- 
petent to  testify  as  a  witness,  but  this  section  expressly 
makes  him  a  competent  witness  in  any  cause  or  proceed- 
ing, civil  or  criminal,  leaving  his  conviction  to  be  proven 
against  him  to  affect  his  credibility  only.  This  express 
provision  of  law  mak?s  it  unnecessary  for  me  to  refer  to 
the  effect  a  pardon  has  in  restoring  a  convicted  felon  to 
competency  as  a  witness. 

A  criminal  libel  is  prosecuted  in  the  name  of  the  Peo- 
ple, not  for  the  purpose  of  redressing  an  injury  done  to 
an  individual,  but  is  so  prosecuted  and  punished  as  a 
crime  for  the  reason  that  it  tends  to  provoke  animosity 
and  violence  and  to  disturb  the  public  peace  and  repose ; 
and  certainly  it  will  not  be  for  a  moment  contended  that 
the  threatened  danger  to  the  public  peace  is  not  as  great 
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when  the  person  libelled  is  a  bad  man,  as  when  he  is  a 
good  man.  In  a  civil  action  brought  by  an  individual  to 
obtain  satisfaction  for  an  injury  to  his  reputation,  caused 
by  the  publication  of  a  libel,  the  bad  reputation  of  the 
complainant  becomes  material  as  affecting  the  measure  of 
damages,  while  in  a  criminal  action  brought  in  the  name 
of  the  People,  the  individual  libeled,  so  far  as  personal 
redress  and  satisfaction  are  concerned,  is  not  considered. 

By  the  demurrer,  the  defendant,  Stokes,  claims  that  it 
appears  upon  the  face  of  the  indictment,  that  the  alleged 
libel  is  privileged,  and  therefore  not  criminal.  This  con- 
tention of  the  defendant  is  predicated  upon  section  253  of 
the  Penal  Code,  which  reads  as  follows  :  "  A  communi- 
cation made  to  a  person  entitled  to,  or  interested  in,  the 
communication  by  one  who  was  also  interested  in  or  en- 
titled to  make  it,  or  who  stood  in  such  a  relation  to  the 
former  as  to  afford  reasonable  ground  for  supposing  his 
motives  innocent,  is  presumed  not  to  be  malicious,  and  is 
called  a  privileged  communication." 

Undoubtedly  a  written  defamatory  statement  pub- 
lished against  a  person  in  good  faith  and  without  malice 
under  the  circumstances  stated  in  section  253  of  the 
Penal  Code,  does  not  constitute  a  criminal  libel,  and  if  the 
grand  jury  should  find  an  indictment  upon  such  a  state- 
ment, charging  its  publication  to  be  a  criminal  libel,  the 
defendant  would  be  entitled  to  an  acquittal  by  the  trial 
jury,  but  the  court  cannot  as  matter  of  law  and  without 
evidence  find  that  such  statement  is  true  and  was  pub- 
lished in  good  faith  and  without  malice.  To  be  sure  said 
section  provides  that  a  written  statement  published  under 
the  circumstances  therein  defined  is  presumed  to  be  pub- 
lished without  malice,  yet  this  is  not  a  conclusive  pre- 
sumption any  more  than  are  the  legal  presumptions  that  a 
person  is  innocent  or  sane  and  accountable  for  his  acts.  It 
merely  stands  as  a  fact  proven  in  the  absence  of  any  evi- 
dence to  the  contrary. 

Therefore,  whether  the  statement  referred  to  in  the 
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indictment  is  privileged  or  not  under  said  section  253, 
can  only  be  determined  upon  a  trial  upon  the  merits 
where  evidence  pro  and  con  can  be  adduced. ' 

The  law  does  not  permit  one  in  bad  faith,  even  under 
the  circumstances  mentioned  in  said  section,  to  publish 
an  untrue  statement  to  another's  injury,  and  the  people 
have  an  undoubted  right  to  show,  if  they  can,  by  evidence, 
that  the  statement  is  untrue,  that  it  was  pubh'shed  in  bad 
faith  and  with  malice,  which  cannot  be  done  on  the  trial 
of  a  demurrer  but  only  upon  the  trial  on  the  merits 
before  a  jury. 

The  contention  of  the  defendants  that  the  alleged 
defamatory  letter  is  vague  and  uncertain,  and  that  the 
indictment  is  defective  for  the  reason  that  it  does  not  set 
forth  any  explanatory  matter  showing  its  application  to 
the  complainant,  is  fully  answered  by  section  289  of  the 
Code  of  Criminal  Procedure,  which  provides,  that  "  an 
indictment  for  libel  need  not  set  forth  any  extrinsic  facts 
for  the  purpose  of  showing  the  application  to  the  party 
libelled  of  the  defamatory  matter  on  which  the  indict- 
ment is  founded  ;  but  it  is  sufficient  to  state  generally 
that  the  same  was  published  concerning  him,  and  the  fact 
that  it  was  so  published  must  be  established  on  the  trial." 

This  indictment  avers  that  the  alleged  defamatory 
letter  was  published  concerning  the  complainant,  and  if  it 
does  not  clearly  so  appear  by  the  letter  itself,  under  this 
section  of  the  Code  it  becomes  matter  of  evidence  and  not 
of  pleading  to  make  it  so  appear. 

The  further  contention  of  the  defendants,  is  that  the 
indictment  is  fatally  defective  for  the  reason  that  the 
averment  of  publication,  only  shows  that  it  was  made  by 
sending  it  to  the  complainant  himself,  and  that  under  the 
circumstances  of  this  case  this  is  no  publication  at  all ; 
but  it  will  appear  on  inspection  of  the  indictment  that 
there  is  an  allegation  that  the  letter  in  question  was  sent 
to  a  third  party,  to  wit :  George  W.  Cornish,  and  if  the 
jury  should  find  that  the  said  letter  was  not  a  privileged 
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communication,  then  the  sending  of  it  to  Cornish  would 
be  a  complete  publication. 

The  defendants  further  claim  and  insist  that  the 
alleged  defamatory  letter  contains  no  matter  which  is 
libelous  per  se  as  against  the  complainant ;  as  to  whether 
this  contention  is  true  or  not,  I  think  there  is  at  least 
enough  doubt  about  it  to  make  it  a  question  of  fact  for 
the  jury  instead  of  a  question  of  law  for  the  court. 

Undoubtedly,  most  of  the  questions  raised  upon  thfe 
demurrer  and  the  motion  to  dismiss,  may  be  again  raised 
on  the  trial  upon  the  merits,  where  they  can  be  more 
properly  disposed  of  than  upon  a  demurrer  or  a  motion  to 
dismiss. 

The  motion  to  dismiss  is  denied  and  judgment 
ordered  for  the  People  on  the  demurrer,  with  leave  to  the 
•defendants  to  answer  over. 


HOLMES   V.  OILMAN. 

N.  Y.  Court  of  Appeals  ;  June^  1893. 

[Rev'g  28  Abb.  N.  C,  288.  and  aff'g  27  Id,  341.] 

I.  Partnership  ;  misappropriation  of  funds. \  The  principle  which 
allows  a  cestui  que  trust  to  follow  trust  funds  and  to  appropriate 
to  himself  the  property  into  which  such  funds  have  been 
changed,  together  with  the  increased  value  of  such  property, 
provided  the  trust  fund  can  be  clearly  ascertained,  traced  and 
identified,  and  provided  the  rights  of  ^(t^^  yS/// purchasers  for 
value,  without  notice,  do  not  intervene,  enables  the  surviving 
partner  of  a  firm,  the  deceased  partner  in  which  wrongfully  took 
partnership  moneys  and  applied  them  to  obtain  insurance  on 
his  own  life  for  his  wife's  benefit,  to  recover  the  entire  pro- 
ceeds of  policies  thus  obtained.* 

♦  This  case  is  of  special  interest  both  for  its  bearing  on  life 
insurance  and  the  right  of  the  wife  in  insurance  upon  her  husband's 
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2.  Trust ;  partnership.^     Equity  will  impress  the  insurance  money 

with  a  trust  in  favor  of  the  partnership. 

3,  Husband  and  wife  ;  life  insurance.^    The  right  of  a  wife  to  insure 

her  husband's  life  for  her  own  benefit,  since  it  is  not  property, 
does  not  prevent  equity  from  following  insurance  moneys  and 
charging  them  with  a  trust  in  favor  of  one  whose  moneys  were 
used  in  the  payment  of  premiums  or  prevent  a  recovery  of  the 
entire  proceeds  of  the  insurance,  at  least  to  the  extent  necessary 
to  entirely  reimburse  the  trust  fund  thus  misappropriated. 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  First  Department  (reported  in  28  Abb. 
jy,  C.  288,)  which  reversed  a  judgment  for  plaintiff  entered 
upon  report  of  a  referee  (reported  in  27  Id.  341.  Decision 
on  motion  for  injunction  is  reported  in  27  Id.  75.) 

PECKHANf,  J. — It  is  stated  in  the  order  which  reverses 
the  judgment  herein  that  it  is  reversed  upon  questions  of 
fact  as  well  as  of  law.  In  such  case  it  is  the  duty  of  this 
court  to  review  the  determination  of  the  court  below  upon 
both  questions  of  fact  and  of  law  {Code  Civ,  Pro.  §  1338).. 
A  careful  review  of  the  case  convinces  us  that  the  find- 
ings of  facts  made  by  the  referee  are  amply  sustained  by 
the  evidence,  and  that  the  judgment  should  not  be  re- 
versed on  the  facts.  We  are  confirmed  in  the  correctness 
of  this  view  upon  a  perusal  of  the  opinions  delivered  by 
the  learned  judges  at  the  General  Term,  We  there  find 
that  the  order  reversing  the  judgment  upon  questions  of 
fact  as   well  as  of  law  was  formal  merely,  the  judgment 


life;  and  upon  the  fiduciary  relation  of  partnership;  and  for  its 
support  of  the  wholesome  doctrine  that  equity  may  trace  the 
proceeds  of  trust  funds,  and  the  application  of  that  doctrine  to 
enhanced  values  or  profits.  For  other  recent  applications  of  this 
doctrine,  see  N.  Y.  &  B.  Ferry  Co.  v,  Moore,  18  Add.  JV.  C.  106; 
Valentine  v.  Richardt,  39  State  Rep,  38  ;  Hooley  t/.  Gieve,  9  Abb,  N. 
C.  7  ;  Matter  of  Smyth,  2  How,  Pr,  {^h',  S.)  431. 


ABBOTT'S    NEW    CASES.  215 

Holmes  v.  Oilman. 

being  actually  reversed  because  the  court  below  took  a 
different  view  of  the  law  from  that  adopted  by  the  referee 
upon  his  own  findings  of  fact. 

The  claim  of  the  plaintiff  to  recover  the  moneys  arising 
from  the  payments  of  these  policies  is  based  upon  the 
principle  which  allows  a  cestui  que  trust  to  follow  trust 
funds  and  to  appropriate  to  himself  the  property  into 
which  such  funds  have  been  changed,  together  with  the 
increased  value  of  such  property,  provided  the  trust  fund 
can  be  clearly  ascertained,  traced  and  identified,  and  pro- 
vided the  rights  of  bona  fide  purchasers  for  value,  without 
notice,  do  not  intervene. 

The  right  has  its  basis  in  the  right  of  property,  and  the 
court  proceeds  on  the  principle  that  the  title  has  not  been 
affected  by  the  change  made  of  the  trust  funds,  and  the 
cestui  que  trust\i^s\i\s  o^XXoxi  to  claim  the  property  and 
its  increased  value  as  representing  his  original  fund.  The 
right  to  follow  and  appropriate  ceases  only  when  the 
means  of  ascertainment  fail.  It  is  a  question  of  title  (Van 
Alen  IK  American  National  Bank,  52  N.  V.  i ;  Newton  v. 
Porter,  69  Id.  133  ;  Ferris  v.  Van  Vechten,  73  /(/.  113,  119; 
Matter  of  Cavin  v.  Gleason,  105  /J.  256,  260  ;  7  St.  Rep. 
13  ;  /;;  re  Hallefs  Estate,  L,  R.  13  Ch.  Div,  696).  It  is 
somewhat  akin  to  the  principle  decided  in  Silsbury  v. 
McCoon  (3  N,  Y.  379),  where  corn  was  wrongfully  taken 
from  its  owner  and  converted  into  whiskey.  The  court 
held  the  property  was  not  changed  in  the  hands  of  the 
wrongdoer,  and  the  whiskey  belonged  to  the  owner  of  the 
original  material,  no  matter  how  much  it  had  been  in- 
creased in  value.  The  case  of  Pennell  v.  Deffell  (53  Zf;/^.  C//. 
372,  388,  389)  discusses  the  principle  as  thus  stated  and 
agrees  to  it. 

That  a  partner  occupies  a  fiduciary  position  with  regard 
to  his  copartners  and  the  funds  of  the  firm,  and  will  not  be 
permitted  to  make  a  personal  profit  out  of  the  use  of  such 
funds,  is,  I  think,   clearly  established    (l   Lindley  on  Part. 
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\2nd  Am.  cd^^  303;  Featherstonhaugh  z/.  Fenwick,  17  Ves, 
Ch,  298;  Anderson  t/.  Lemon,  8  A^.  K  236;  Mitchell  v. 
Reed,  61  Id.  123;  Riddle «/.  Whitehill,  135  U.S.  621). 
Although  partners  do  not  in  the  strict  sense  of  the  term 
occupy  the  position  of  trustees  toward  each  other  and 
towards  the  firm  funds,  yet  the  position  is  one  of  a  fidu- 
ciary nature,  calling  for  the  maintenance  and  exercise  of 
the  greatest  good  faith  between  them.  Such  a  relation- 
ship authorizes  the  same  remedy  on  behalf  of  the  wronged 
partner  as  would  exist  against  a  trustee,  strictly  so  called, 
on  behalf  of  a  cestui  que  trust  (Per  Jessel,  M.  R.,  In  re 
Halletfs  Estate,  L.  R.  13  Ch.  Div.  696,  712).  While  legal- 
ly  incorrect  to  describe  the  fraudulent  abstractions  made 
by  Gilman  of  the  funds  of  the  firm  as  embezzlements,  the 
description  is  harmless.  It  was  a  monstrous  and  gross 
breach  of  the  duty  he  owed  the  firm,  and  the  right  of  the 
firm  to  follow  the  funds  is  not  affected  because  the  act 
could  not  be  regarded  in  law  as  an  embezzlement.  The 
right  to  follow  the  funds  springs  from  the  fiduciary  nature 
of  Oilman's  position  with  regard  to  them.  These  general 
positions  are  not  really  denied  by  the  defendant. 

It  is  claimed,  however,  that  the  tracing  and  identification 
of  the  funds  have  not  been  sufficiently  proved  in  fact,  and 
it  is  also  urged  that  there  has  been  an  actual  mingling  of 
firm  funds  with  the  private  funds  of  Gilman  in  the  pur- 
chase and  maintenance  of  the  policies.  I  have  looked 
carefully  through  the  evidence  upon  these  questions  of 
fact,  and  I  think  the  findings  of  the  referee  are  fully  sus- 
tained, and  that  no  exception  can  prevail  on  such 
grounds. 

If  these  preliminary  questions  be  decided  against  him, 
the  counsel  for  defendant  then  urges  that  the  rule  clearly 
is,  if  the  trust  fund  has  become  mingled  with  money  or 
property  of  the  trustees  or  others,  equity  impresses  the 
proceeds  with  a  trust  to  an  amount  equal  to  the  original 
trust  fund  and  interest,  and  will  go  no  further.     He  then 
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claims  that  the  firm  funds  which  went  to  the  purchase  of 
the  policies  and  the  payment  of  the  annual  premiums  were 
mingled  with  the  property  right  of  the  wife,  called  her 
insurable  interest  in. her  husband's  life,  and  so  the  policies 
were  not  wholly  the  result  of  the  use  of  those  firm  funds, 
and  therefore,  the  plaintiff  can  have  only  a  lien  on  the 
policies  or  the  moneys  arising  from  their  payment  to  the 
amount  of  the  premiums  paid  with  the  firm  funds,  and 
the  interest  thereon.  This  is  really  the  chief  question  in 
the  case. 

Where  moneys  have  been  misapplied  and  have  been 
used  as  a  portion  of  a  larger  amount  which  has  been 
invested  in  other  property,  the  property  thus  acquired 
-does  not,  as  a  whole,  belong  to  the  owner  of  the  moneys 
misapplied.  It  does  not  belong  to  him  because  it  has  not 
been  purchased  or  acquired  wholly  with  his  money  or 
funds,  and  hence  it  is  that  such  property  is  held  charged 
with  a  lien  at  least  to  the  amount  of  the  trust  funds 
invested  in  it.  It  is  not  necessary  to  here  decide  it, 
because  we  take  another  view  of  the  facts,  but  I  am  not 
at  all  prepared  to  admit  that  under  no  circumstances  is 
the  cestui  que  trust  entitled  to  recover  back  anything 
more  than  the  amount  of  his  property  and  interest,  where 
there  has  been  a  mingling  of  funds.  In  case  the  trustee 
took  a  thousand  dollars  of  trust  funds  and  five  hundred 
of  his  own,  and  purchased  property  which  advanced  in 
value  to  twice  its  original  sum,  I  have  seen  no  case  where 
the  point  has  been  determined  that  the  whole  increased 
value  belongs  to  the  trustee,  and  that  only  the  original 
sum  wrongfully  taken,  and  interest,  can  be  given  to  the 
-cestui  que  trust,  although  it  was  by  reason  of  the  wrong- 
ful  use  of  the  trust  funds  that  the  trustee  was  enabled  to 
realize  such  value.  If,  in  such  case,  the  cestui  qiie  trkst 
were  not  allowed  to  at  least  participate  proportionately  in 
this  increased  value,  it  would  appear  to  be  a  violation  of 
the  principle  that  the  trustee  cannot  ever  be  permitted  to 
make  a  profit  out  of  the  use  of  the  trust  funds.     It  seems 
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to  me  to  be  a  case  for  the  application  of  the  doctrine  that 
the  parties  became  co-owners  of  the  property  at  the  option 
of  the  cestui  que  trust,  in  the  proportion  which  their  vari- 
ous contributions  bore  to  the  sum  total  invested. 

In  this  case,  however,  the  defendant  is  enabled  to  claim 
a  mingling  of  funds  and  property  only  by  treating  the 
right  of  a  wife  to  insure  the  life  of  her  husband  for  her 
benefit  as  a  species  of  property  which  has  been  mingled 
with  the  funds  of  the  firm,  the  result  of  the  combination 
being  the  procurement  of  the  policies. 

We  do  not  regard  this  right  as  property  in  any  such 
light  as  to  bring  the  case  within  the  principle  of  the 
authorities  upon  the  subject  of  a  mingling  of  funds  in  the 
purchase  or  acquisition  of  other  property.  The  right  of 
a  wife  to  insure  the  life  of  her  husband  for  her  own  bene- 
fit is  not  property.  It  is  more  in  the  nature  of  a  power  or 
a  privilege  to  make  a  valid  contract.  It  is  a  status  and 
not  a  property  right.  The  common  law  upon  motives  of 
public  policy  held  that  there  must  be  what  was  termed  an 
insurable  interest  in  the  life  which  was  insured  or  else  the 
policy  was  a  dangerous  kind  of  a  wager  and,  therefore 
void. 

To  take  a  policy  out  of  such  a  class  it  was  necessary 
to  show  that  the  insured  had  some  interest  in  the  contin- 
uance of  the  life  of  the  cestui  que  vie.  Who  had  such  an 
interest  as  to  give  a  right  of  insurance  was  frequently  a 
matter  of  some  discussion  and  of  possible  doubt.  It  may 
not  even  now,  perhaps,  be  said  that  the  precise  nature, 
character,  and  extent  of  the  interest  in  another's  life, 
which  shall  render  that  life  insurable,  have  been  formally 
and  plainly  laid  down.  It  is  said  by  the  Federal  supreme 
court  that  one  essential  is  that  the  policy  shall  be  obtained 
in  good  faith  and  not  for  the  purpose  of  speculating  upon 
the  hazard  of  a  life  in  which  the  insured  has  no  interest 
(Connecticut  Mutual  Life  Ins.  Co.  i\  Shaefer,  94  U,  S. 
457,  460). 

An  interest  which  is  insurable  must  be  an  interest  in 
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favor  of  the  continuance  of  the  life,  and  not  an  interest  in 
its  loss  or  destruction.  If  any  person  could  bethought  to 
have  an  interest  in  the  continuance  of  the  life  of  another, 
it  would  be  a  wife  in  the  life  of  her  husband.  Judge 
Allen,  in  Baker  v.  Union  Mutual  Life  Ins.  Co.  (43  N,  V, 
283),  regarded  the  question  as  decided  that  a  wife  had  at 
common  law.an  insurable  interest  in  the  life  of  her  hus- 
band. Judge  Andrews  held  to  the  same  effect  in  Brum- 
tncr  V,  Cohn  (86  iV.  Y.  11,  14).  These  cases  favor  the 
view  that  the  statute  upon  the  subject  of  the  insurance  of 
the  husband's  life  in  favor  of  his  wife,  while  it  regulates, 
does  not  create  the  right.  I  do  not  intimate  that  if  the 
statute  created  the  right  it  would  in  any  way  alter  its 
nature.  That  such  a  policy  was  valid  at  common  law 
simply  makes  it  clearer  that  it  is  the  nature  of  the*  rela- 
tionship between  man  and  wife  that  makes  the  policy  valid 
and  relieves  it  from  the  objection  that  it  is  a  wager  policy. 
That  relationship  is  not  property  in  any  fair  sense  of  the 
term.  It  creates  an  insurable  interest  in  the  life  of  another, 
of  a  nature  the  same  as  a  parent  has  in  a  child  or  a  child 
in  a  parent,  that  is,  an  interest  in  the  preservation  of  the 
life  and  not  in  its  destruction.  Being  so  circumstanced, 
a  policy  of  insurance  upon  such  life  is  not  a  wager  policy, 
and  is,  therefore,  a  valid  policy.  It  is  the  same  question, 
but  it  may  perhaps  appear  a  little  clearer  when  it  is  asked 
whether  the  power  or  privilege  of  a  parent  or  child  or 
creditor  to  insure  the  Hfe  of  his  parent  or  child  or  debtor 
is  property  ? 

A  man  has  an  insurable  interest  in  his  own  life.  If  he 
take  trust  funds  and  procure  such  insurance,  has  he  thereby 
mingled  those  funds  with  other  property,  i.  e.,  with  his 
right  to  insure  his  own  life  ?  And  can  it  be  said  that  the 
policy  is  the  product  of  such  mingled  funds  and  property 
so  that  nothing  but  the  original  amount  of  the  trust  funds 
and  interest  can  be  recovered  back  from  the  estate  ?  The 
fact  is  apparent  that  a  policy  of  insurance  upon  a  life  is 
not  a  policy  of  indemnity.     The  sum  named  in  the  policy 
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is  to  be  paid  when  the  insured  life  has  ceased,  no  matter 
how  really  valueless  such  life  may  have  in  the  meantime 
become.  The  power  of  the  wife  to  procure  insurance  is 
not  in  the  least  unfavorably  affected  by  the  fact  that  insur- 
ance in  her  favor  has  already  been  secured.  As  was  said  by 
SHAW,Ch.  J.,  in  Loomisz/.  Eagle  Life  and  Health  Ins.  Co. 
(6  Gray^  396)»  the  amount  of  the  insurance  is  immaterial. 
The  premium  is  computed  upon  the  law  of  averages  to  be 
the  exact  equivalent  for  the  risk.  So,  if  insurance  had 
been  taken  out  by  the  husband  on  his  life  in  the  wife's 
name,  she  could  herself  take  out  more  upon  just  as  favor- 
able terms  and  just  as  expeditiously  as  if  none  had  been 
taken.  No  one  company  might  desire  to  go  above  a  cer- 
tain amount  upon  any  one  risk,  but  the  ability  to  procure 
further  insurance  is  practically  unrestrained.  The  wife 
has,  therefore,  suffered  no  loss  by  the  original  procure- 
ment of  this  insurance  and  its  subsequent  maintenance 
unknown  to  her,  so  long  as  the  premiums  have  not  been 
paid  with  her  moneys  or  in  any  way  from  her  estate.  In 
other  words,  her  property  has  not  been  used  for  any  pur- 
pose. Her  power  to  obtain  valid  insurance  upon  his  life 
remained  wholly  unimpaired  and  unaffected  by  the  insur- 
ance already  obtained. 

The  fact  that  she  had  what  is  termed  an  insurable  in- 
terest was  only  material  for  the  purpose  of  upholding  the 
validity  of  the  insurance  in  question.  I  cannot  see  how  it 
can  be  regarded  as  property  in  any  event.  That  a  life  in- 
surance policy  has  not  the  features  of  a  contract  of  indem* 
nity,  and  is  not  such  a  contract,  has  been  unquestioned 
for  a  number  of  years  (Rawls  v.  American  Mut.  Life  Ins. 
Co.,  27  N.  Y.  282 ;  Olmsted  v.  Keyes,  85  /d.  593). 

The  case  of  these  policies  is  very  much  like  that  in 
Baker  v.  Union  Mut.  Life  Ins.  Co.  {supra),  where  Judge 
Allen  said  the  insurance  was  effected  by  the  husband  for 
the  benefit  of  his  wife  and  as  a  provision  for  her  in  case  of 
his  death.  It  was  there  stated  that  the  case  would  not  be 
changed  if  the  policy  were  regarded  as  having  been  pro- 
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cured  by  the  wife,  because  the  husband  was,  in  truth,  the 
actor  and  represented  the  wife  and  she,  in  claiming  the 
benefits  of  the  policy,  necessarily  ratified  and  confirmed 
the  compact  as  it  was  made,  and  with  all  its  ttrms  and 
conditions.  Therefore  this  case  is  to  be  looked  at  with 
reference  to  the  fact  that  every  dollar  of  the  moneys 
which  procured  and  maintained  these  policies  in  existence 
belonged  to  the  firm  represented  by  the  plaintiff,  and  that 
Oilman  had  no  more  right  to  invest  or  use  these  funds  in 
the  manner  he  did  than  would  any  third  person  who  had 
procured  them  without  any  right  or  title. 

It  has  been  said  that  the  husband,  when  he  procures 
an  insurance  for  his  wife's  benefit,  acts  as  her  agent  or 
represents  her,  and  that  she  has  a  vested  interest  in  the 
policies  the  moment  they  are  delivered,  by  force  of  the 
statute  permitting  them  to  be  made  in  this  form  (White- 
head V.  New  York  Life  Ins.  Co.,  102  N.  Y.  143 ;  i  St. 
Rep.  344). 

This  is  doubtless  true  in  the  case  of  the  husband  pro« 
curing  the  insurance  with  funds  which  belong  to  him  or  to 
his  wife,  but  where  the  premiums  are  paid  with  moneys 
which  in  truth  do  not  belong  to  him,  and  which  the  hus- 
band misapplies  in  so  paying,  and  by  which  he  violates 
his  obligation  to  the  true  owners  of  the  moneys  thus  used, 
the  wife,  in  such  case,  must  claim  the  policy  subject  to 
.  the  means  by  which  the  husband  procured  it,  and  she 
must  adopt  all  his  methods.  The  moneys  in  the  hands  of 
the  company  could  not  be  recovered  back  by  the  cestui 
que  trust  if  received  by  the  company  in  good  faith,  because 
it  would  stand  in  the  position  of  a  bona  fide  purchaser, 
yet  the  policy  itself  would  stand  as  the  representative  of 
these  trust  moneys,  and  the  right  of  the  wife  would  be  to 
that  extent  subordinate. 

This  principle  has,  in  effect,  been  decided  in  New  Jer- 
sey in  the  case    of  Shaler  v.  Trowbridge  (28    N.  /.  Eq. 

595). 

It  was  there  held  upon  almost  identical  facts  that  there 
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was  no  public  policy  which  favored  the  wife  at  the  ex- 
pense of  the  principle  that  trust  funds  could  be  followed, 
and  that  no  profit  could  in  any  way  arise  in  favor  of  the 
trustee  who  used  them.  It  also  held  that  the  wife  could 
not  be  permitted  to  avail  herself  of  the  proceeds  of  poli- 
cies paid  for  her  by  her  husband  with  trust  funds.  It  is 
true  in  that  case  the  policies  were  originally  taken  out  in 
the  name  of  the  husband  and  subsequently  made  payable 
to  the  wife,  and  it  is  urged  that  there  is  a  diflference  in  the 
two  cases,  because  in  the  New  Jersey  case  it  was  the  hus- 
band's insurable  interest  which  was  insured  and  then  as- 
signed, and  that  in  this  case  it  is  the  wife's  interest  which 
was  originally  insured.  But  we  hold  upon  the  facts  in  this 
case  that  the  taking  out  of  the  policies  in  the  name  of  the 
wife  does  not  alter  the  principle  as  to  trust  funds.  The 
cestui  que  trust  is  entitled  to  follow  his  funds  and  to  take 
the  moneys  or  the  policy  at  his  option. 

The  case  of  Central  Bank  of  Washington  v.  Hume 
(128  U.  5.  195),  is  not  in  point.  The  moneys  there  used 
were  in  truth  the  property  of  the  husband,  although  he 
was  insolvent,  and  he  used  some  of  his  property  to  pur- 
chase insurance  for  the  benefit  of  his  wife  and  children. 

The  supreme  court  held  that  a  policy  of  insurance 
taken  out  by  the  husband  in  the  name  and  for  the  benefit 
of  the  wife  made  the  contract  a  contract  with  the  wife,  and 
that  even  though  the  premiums  were  paid  by  the  insolvent 
husband  with  moneys  which,  or  some  part  of  which,  ought 
to  have  been  used  for  the  payment  of  his  debts,  yet  if 
there  were  no  fraud  as  between  the  wife  and  the  company, 
the  wife  could  hold  the  policy  as  against  the  creditors  of 
the  husband,  except  the  amount  which  had  been  wrong- 
fully used  in  the  payment  of  premiums.  If  the  amount  of 
the  husband's  estate  used  to  pay  premiums  were  no  more 
than  reasonable  and  moderate  under  the  circumstances,  it 
was  further  held  that  the  creditors  could  not  recover  back 
the  moneys  so  paid  for  them,  although  the  husband  was, 
at  the  time  of  their  payment,  insolvent.     It  was  said  the 
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Interest  insured  did  not  belong  to  the  husband  or  his 
•creditors ;  that  the  contracts  were  not  payable  to  the  hus- 
'band,  his  representatives  or  his  creditors ;  that  no  fraud 
on  the  part  of  the  wife,  the  children  or  the  insurance  com- 
pany was  shown  or  pretended  ;  and  that  there  was  no  gift 
or  transfer  of  the  debtor's  property,  unless  the  amounts 
paid  for  premiums  were  to  be  held  as  excessive. 

That  is  a  very  different  case  from  the  one  under  con- 
sideration. It  was  no  trust  fund  (within  the  meaning  of 
that  term  when  used  to  authorize  the  following  thereof) 
which  went  to  pay  for  the  policy  in  that  case.  The 
moneys  belonged  to  and  were  the  property  of  the  hus- 
band. They  might,  under  certain  circumstances,  be 
reached  in  proceedings  after  judgment  and  return  of  exe- 
cution, but  the  title  was  in  the  husband  and  he  used  his 
own  property  to  procure  the  insurance.  Having  done  so, 
the  policy  thus  procured  became  a  contract  with  the  wife, 
and  her  insurable  interest  in  her  husband's  life  was  thus 
made  effectual.  The  creditors  could  not  follow  the 
moneys  into  other  property  and  demand  such  property. 
No  principle  of  following  trust  funds  was  involved. 

In  this  case,  however,  there  is  the  fact  which  alters 
and  colors  the  whole  transaction  and  is  fundamental  and 
controlling  in  its  nature,  and  that  fact  is  that  the  moneys 
which  procured  the  insurance  were  trust  moneys,  and 
although  invested  in  the  policies,  they  were  subject  at 
the  very  moment  of  such  investment  to  the  right  of  the 
owner  of  the  funds  to  follow  them  into  whatever  change 
of  form  they  might  assume,  and  to  claim  the  thing  into 
which  they  were  changed  as  if  it  were  the  original  fund. 
In  the  case  in  the  Federal  court  the  whole  matter  was  dis- 
cussed with  reference  to  the  violation  of  the  statute  of 
Connecticut,  based  upon  the  statute  of  Elizabeth  (13 
Eliz.  Ch,  5),  prohibiting  the  transfer  of  the  property  of  an 
individual  in  fraud  of  his  creditors.  We  have  a  statute 
to  the  same  effect  (2  R,  5.  137,  §  i).  The  learned  chief 
justice  said  that  the  statute  was  passed  to  prevent  debtors 
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from  dealing  with  their  property  to  the  prejudice  of  their 
creditors,  but  dealing  with  that  which  creditors,  irrespec- 
tive of  such  dealing,  could  not  have  touched,  was  within 
neither  the  letter  nor  the  spirit  of  the  statute.  This  was 
spoken  of  the  insurable  interest  of  the  wife.  And  it  was 
spoken  in  regard  to  creditors  as  that  term  is  generally- 
used.  In  this  case  it  is  not  in  the  simple  character  of  a 
creditor  of  Mr.  Gilman,  or  of  the  defendant,  Mrs.  Gilman, 
that  the  plaintiff  asks  relief.  He  seeks  the  aid  of  a 
court  of  equity  to  enable  him,  in  the  character  of  a  cestui 
que  trusty  to  follow  his  property  which  was  wrongfully 
converted  by  one  bearing  towards  him  the  obligations  of 
a  trustee,  and  by  such  trustee  invested  in  these  policies, 
and  such  cestui  que  trust  now  asks  in  substance  for  his 
own  property,  or  for  the  property  into  which  his  trust 
funds  were  wrongfully  converted,  and  we  think  he  has  the 
right  to  recover  the  property  which  represents  and  stands 
in  the  place  of  the  original  trust  fund. 

The  case  in  the  Federal  court  is  not  at  all  parallel, 
and  is,  therefore,  no  authority  against  our  contention. 
Whether  at  common  law  or  under  the  provisions  of  our 
statute,  the  procurement  of  policies  of  insurance  in  the 
wife's  name,  under  the  facts  developed  in  this  case,  does 
not  prevent  the  cestui  que  trust  from  following  and  claim- 
ing the  trust  funds  or  their  proceeds.  If  the  proceeds  of 
these  policies  had  been  greater  than  the  whole  amount  of 
the  indebtedness  of  the  husband  to  the  cestui  que  trusty 
arising  out  of  the  husband's  breach  of  trust,  we  do  not 
decide  what  might  in  equity  be  the  different  rights  of  the 
wife  and  such  cestui  que  trust  in  the  balance,  or  whether 
any  different  rule  could  be  logically  applied.  The  hus- 
band in  this  case  converted  over  $2CX),ooo  of  what  stood 
in  the  nature  of  a  trust  fund,  and  the  plaintiff  recovers 
only  a  little  over  one-fourth  thereof  in  case  the  judgment 
on  the  referee's  report  be  affirmed. 

We  simply  decide  the  case  now  before  us.  As  to 
other  questions  discussed  in  the  defendant's  brief  we  have 
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carefully  considered    them,  and   we  think  there  was  no 
error  in  the  result  arrived  at  by  the  referee. 

The  order  of  the  General  Term  is,  therefore,  reversed 
and  the  judgment  entered  upon  the  report  of  the  referee 
is  affirmed,  with  costs  to  the  plaintiff  at  General  Term 
and  in  this  court. 

All  the  judges  concurred. 

Judgment  accordingly. 


WELLS  V,  WELLS. 
N,  Y.  Superior  Court ;  Equity  Term,  November,  1892. 

1.  Wills  ;  direction  to  pay  debts,]     A  direction  in  a  will  to  sell  tes- 

tator's country  residence  and  to  apply  the  proceeds  to  the 
payment  of "  my  just  debts,  both  funded  and  otherwise," — Held, 
in  view  of  the  entire  will  and  the  surrounding  circumstances,  to 
require  payment  of  two  bonds  and  mortgages  executed  by  tes- 
tator and  covering  other  real  estate,  specifically  devised  by  the 
will. 

2.  The  same  ;  accumulation  0/ rents  creating  a  perpetuity.]     A  di- 

rection in  the  will  that  the  executors  lease  real  property  pre- 
viously devised  by  the  will  until  the  net  amounts  derived  there- 
from shall  amount  to  enough  to  pay  all  testator's  debts,  and 
then  cortvey  to  the  devisees,  attempts  to  create  an  indefinite 
accumulation,  and  is  in  violation  of  the  statutes  limiting  accu- 
mulations and  the  suspension  of  the  power  of  alienation. 

3.  The  same  ;  equity  of  devisee  upon  failure  of  provision  intended  to 

relieve  devised  lands  from  burden  of  mortgage.]  Testator  de- 
vised three  houses  and  lots  among  his  children  and  grand-chil- 
dren severally,  but  directed  his  executors  to  lease  the  same  and 
collect  the  rents  until  a  sufficient  sum  was  realized  to  pay  all  his 
debts,  and  then  to  convey  to  the  several  devisees.  One  of  the 
houses  was  encumbered  by  two  mortgages,  which  the  court 
found  were  the  debts  intended  to  be  so  paid,  but  found  that  the 
attempted  accumulation  of  rents  for  th^it  purpose  was  void,  as 
in  violation  of  the  statutes  against  accumulations  and  perj)etu- 
Vol.  XXX.— is 
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ilies.  In  an  action  to  construe  the  will  and  to  charge  the  three 
houses  with  the  payment  of  the  mortgage  debts— //^///,  that 
the  intent  of  the  testator  to  charge  the  mortgage  debts  on  the 
entire  real  property  being  established  and  the  means  selected 
having  failed,  the  amount  of  the  mortgages  was  on  equitable 
principles  chargeable  upon  the  three  houses,  in  proportion  to  the 
value  of  the  respective  parcels  as  shown  upon  the  trial,  and  that 
the  executors  should  be  directed  to  convey  at  once  to  the  sev- 
eral devisees  subject  to  such  proportionate  charge.* 

Trial  by  the  court. 

This  was  a  bill  filed  by  James  N.  Wells  and  William 
J.  Wells,  individually  and  as  the  executors  of  the  last 
will  and  testament  of  James  Nicholas  Wells,  deceased,  for 
the  judicial  construction  of  the  will  of  their  testator. 

The  will,  after  directing  payment  of  funeral  expenses, 
testamentary  charges  and  all  just  debts  as  soon  after  tes- 
tator's death  as  conveniently  may  be,  by  its  second  para- 
graph directed  his  executors  to  sell  his  real  property  at 
Riverdale  "  and  to  apply  the  proceeds  derived  therefrom, 
towards  the  payment  of  my  just  debts,  both  funded  and 
otherwise,"  and  to  divide  the  balance  of  the  proceeds 
among  his  children  and  grand-children.  By  the  sixth 
paragraph  of  his  will,  testator  directed  his  executors  or 
the  survivor  of  them  after  all  his  debts  are  paid,  to  deed 
three  several  parcels  of  property  specifically  described,  to 
his  four  children  and  three  grand-children  as  directed, 
adding  "  I  do  herewith  will  and  direct  my  said  executors 
or  the  survivor  of  them  to  lease  or  rent  the  property 
hereinabove  referred  to  and  described,  and  for  such  rent 
or  rents  as  they  or  the  survivor  may  deem  for  the  best 
interest  of  my  estate,  and  to  continue  to  do  so  until  the 
net  amounts  derived  therefrom  shall  amount  to  enough  to 
pay  all  my  debts,  when  they  or  the  survivor  of  them  are 
to  carry  out  the  provisions  set  forth  in  the  sixth  section 
of  this  my  last  will." 

♦  For  an  application  of  a  somewhat  similar  principle,  see  Sarles 
V.  Sarles,  19  Add.  N,  C.  322,  and  cases  there  cited,  and  note  on 
Acceleration  and  Compensation,  /d.  331. 
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It  appeared  from  the  complaint  and  the  proofs  that 
testator  had  no  personal  property  of  any  value  at  the 
time  of  his  death,  having  disposed  of  the  same  by  gift  in 
his  lifetime  and  prior  to  the  execution  of  the  will,  and 
was  not  indebted  in  any  sum  except  upon  the  bonds  and 
mortgages  and  the  unsecured  bond  for  $5,000  referred  to 
in  the  opinion,  the  latter  of  which  was  executed  subsequent 
to  the  will. 

The  further  facts  are  fully  stated  in  the  opinion. 

James  McG,  Smith,  for  plaintifTs. 
Remsen  &  Parsons^  for  defendants. 

McAdam,  J. — The  action  is  brought  for  a  judicial  con- 
struction of  the  will  of  James  N.  Wells,  deceased,  and  for 
instructions  to  plaintifTs,  the  executors  and  trustees  under 
such  will. 

The  testator  was,  at  the  date  of  his  will  and  at  the 
time  of  his  death,  the  owner  of  a  residence  at  Riverdale, 
in  the  northern  extremity  of  the  City  of  New  York,  and 
of  three  houses  situated  on  Ninth  avenue,  in  said  city, 
and  known  as  numbers  189,  191  and  193.  The  Riverdale 
property  was  subject  to  a  mortgage  for  $15,000  and 
191  Ninth  avenue  to  two  mortgages  for  $8,000  each, 
all  of  which  had  been  made  by  the  testator  as  collateral 
to  bonds  given  by  him  to  secure  borrowed  money.  He 
also  had  outstanding  at  the  time  of  his  death  his  bond  to 
secure  $5,000  which  was  not  secured  by  the  mortgage  or 
pledge  of  any  particular  property.  This  bond  was  made 
subsequent  to  the  date  of  the  will. 

The  testator  owned  no  personal  property  of  any  value, 
having  disposed  of  all  his  personal  effects  from  time  to 
time  during  his  lifetime  by  gift  to  different  members  of 
his  family.  He  was  not  engaged  in  any  business  or  ad- 
venture requiring  or  involving  the  incurrence  of  pecuniary 
liability,  but  was  and  had  during  his  entire  life  been  an 
agent,  factor  and  trustee,  managing  and  controlling  large 
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landed  estates.  He  was  a  man  of  large  experience  in  all 
matters  connected  with  the  ownership  and  management 
of  real  property  and  exercised  extraordinary  particularity 
in  all  matters  of  detail.  His  will  was  written  with  his  own 
hand. 

At  the  date  of  the  will  and  at  his  death,  he  was  a  wid- 
ower. His  family  consisted  of  three  married  children,. 
James  N.  Wells,  Jr..  William  J.  Wells  and  Mrs.  Hall,  all 
of  whom  were  living  in  their  own  homes;  an  unmarried 
daughter,  Kate  Wells,  who  had  always  lived  with  testator, 
and  three  infant  grandchildren  of  the  ages  at  his  death  of 
from  fifteen  to  twenty  years.  They  were  the  children  of 
testator's  deceased  son  David,  and  had  lived  in  testator's 
family  until  the  remarriage  of  their  mother,  some  six  years 
ago. 

Only  the  most  cordial  and  affectionate  relations  ex- 
isted between  the  testator  and  every  member  of  his 
family. 

The  will  is  set  out  in  the  complaint  tpf  extenso  and 
need  not  be  repeated  here. 

Acting  under  the  directions  of  the  will,  the  executors 
sold  the  Riverdale  property  for  $22,000.  Of  this,  $15,000 
was  deducted  for  the  mortgage  on  the  property.  Of  the 
$7,000  received  by  the  executors  they  applied  $5,000  to 
the  payment  of  the  bond  referred  to.  They  still  have  a 
sum  of  about  $2,000  to  be  applied  under  the  direction  of 
the  second  paragraph  as  it  shall  be  construed  by  the 
court.  The  first  question  submitted  is  whether  the  pro- 
visions of  the  second  paragraph  of  the  wHl,  directing  the 
payment  from  the  proceeds  of  the  sale  of  the  Riverdale 
property  of  "  my  just  debts,  both  funded  and  otherwise," 
include  the  two  mortgages  on  191  Ninth  avenue,  and 
whether  it  is  the  duty  of  the.  executors  to  apply  the  bal- 
ance of  about  $2,000  now  in  their  hands  on  account  there* 
of.  This,  of  course,  depends  upon  the  intention  of  the 
testator  as  indicated  by  th^  will. 

At  common  law,  the  mortgage  debt  was  primarily  pay- 
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able,  like  other  debts,  out  of   the  personalty  by  the  execu- 
tor in  exoneration  of  the  devise. . 

But  under  the  Revised  Statutes,  where  real  property 
which  is  subject  to  a  mortgage  executed  by  the  testator 
passes  to  a  devisee,  the  latter  must  satisfy  it,  without 
resorting  to  the  executor,  unless  there  be  an  express  direc- 
tion in  the  will  that  the  mortgage  be  otherwise  paid  (i  R. 

•5.  749.  §  4)- 

A  mere  direction  in  the  will  to  pay  debts  is  not  enough 
to  relieve  the  land  from  the  burden  of  the  mortgage 
(Rapalye  v.  Rapalye,  27  Bard,  610;  Taylor  v,  Wcndel,  4 
Brad/.  324;  Meyer  v.  Cahen,  in  A^.  F.  270). 

A  direction  in  a  will  to  pay  all  of  testatrix's  debts, 
*'  whether  on  bonds  and  mortgages  or  otherwise,"  has  been 
held,  in  accordance  with  the  apparent  intent  of  the  testa- 
trix, to  include  mortgages  on  property  included  in  deeds 
of  gift  executed  by  testatrix  in  her  lifetime,  as  well  as 
a  mortgage  on  property  devised  (Waldron  v,  Waldron,  4 
Brad/.  114). 

It  was  h-ld  before  the  Revised  Statutes  that  a  testa- 
tor might  by  dispositions  and  language  tantamount  to 
express  direction  charge  his  personal  estate  with  the  pay- 
ment of  an  incumbrance  subject  to  which  he  had  pur- 
chased lands.  The  intent  gathered  from  the  whole  will 
was  sufficient  (Cumberland  v.  Codrington,  3  Johns.  Ch. 
229,  272). 

So  a  mortgage  given  to  secure  an  accommodation  indor- 
ser  for  future  indorsements  does  not  charge  the  mort- 
gaged lands  in  exoneration  of  the  personal  estate  (Coch- 
rane V,  Hawver,  54  Hun,  556). 

Where  there  is  an  express  direction  in  the  will  that  a 
mortgage  be  otherwise .  paid  than  from  the  mortgaged 
lands  so  as  to  take  the  case  out  of  the  statute  {\  R.  S.  749, 
§  4)  such  mortgage  debt  is  as  obligatory  upon  the  execu- 
tor as  is  the  payment  and  discharge  of  any  other  debt  of 
the  testator  (Matter  of  Hopkins,  57  //«;/,  9). 

The  use  of  the  words  **  both  funded  and  otherwise  ** 
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necessarily  includes  the  debts  secured  by  bond  and  mort- 
gage, or  the  words  become  meaningless,  a  result  not  per- 
missible, because  contrary  to  the  cardinal  rule  that  the 
intent  must  prevail.  The  sense  in  which  terms  are  used 
by  a  testator  must,  when  ascertained,  be  adopted  by  the 
courts  as  controlling  and  given  proper  effect. 

The  term  *'  funded"  is  not  ordinarily  used  in  connection 
with  the  debts  of  an  individual ;  but  if  so  used,  must  neces- 
sarily refer  to  debts  which  are  embodied  in  securities  of  a 
permanent  character,  and  to  the  payment  of  which  certain 
property  has  been  applied  or  pledged  (see  Imperial  Die- 
iionary^  title  "  fund,"  and  Websier^s  Dictionary^  "  fund  ;" 
ketchum  v.  City  of  Buffalo,  14  N,  Y,  356). 

The  court  must  construe  the  language  of  the  will  so  as 
to  give  effect  to  all  of  its  terms.  Unless  the  '*  funded  "  debts 
are  mortgage  debts,  the  use  of  the  word  in  this  instance  is 
mere  surplusage,  as  there  is  nothing  to  which  it  can  be 
applied.  The  testator  evidently  intended  to  include 
something  more  than  would  have  been  indicated  by  the  use 
merely  of  the  words  "just  debts."  This  intent  can  only 
be  effectuated  by  including  the  mortgage  debts  in  the 
additional  words  used.  The  surplus  arising  from  the  sale 
of  the  Riverdale  property  must,  therefore,  be  applied,  on 
account  of  the  "  funded"  debt  represented  by  the  Ninth 
avenue  mortgages. 

The  next  question  is  whether  the  rents  of  testator's 
property  are  also  intended  to  be  applied  to  the  payment 
of  the  mortgage  debts,  if  the  proceeds  of  sale  of  the 
Riverdale  property  are  insufficient. 

The  second  clause  of  the  will  says,  at  its  end  :  "  But 
if  there  is  not  enough  derived  from  the  proceeds  of  said 
sale,  to  pay  all  of  my  said  debts,  that  then  for  my  said 
executors,  or  the  survivor  of  them,  to  apply  the  net 
income  from  what  other  property  I  may  die  possessed  of 
towards  the  payment  of  said  debts,  until  all  my  said d^hts 
are  paid  in  full." 

This  clearly  shows  the  intent  of  the  testator  to   apply 
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the  rents  to  the  same  class  of  debts  as  the  Riverdale  prop* 
erty,  and  to  make  up  any  deficiency  in  their  payment. 

The  court  is  next  asked  to  pass  upon  the  validity  of  the 
provision  of  the  sixth  paragraph  of  the  will  directing  the 
executors  to  lease  the  previously  devised  property  until 
the  net  amounts  derived  therefrom  shall  amount  to 
enough  to  pay  all  the  debts,  and  then  to  convey  to  the 
devisees. 

The  provisions  of  the  Revised  Statutes  regulating  the 
accumulation  of  rents  and  profits,  and  the  creation  of  per- 
petuities, are  as  follows  :  It  is  provided  in  i  R,  S,  726,  as 
follows:  "  §  37.  An  accumulation  of  rents  and  profits  of 
real  estate,  for  the  benefit  of  one  or  more  persons,  may  be 
directed  by  any  will  or  deed,  suflScient  to  pass  real  estate 
as  follows : 

"I.  If  such  accumulation  be  directed  to  commence  on 
the  creation  of  the  estate  out  of  which  the  rents  and  prof- 
its are  to  arise,  it  must  be  made  for  the  benefit  of  one  or 
more  minors  then  in  being,  and  terminate  at  the  expira- 
tion of  their  minority. 

"  2.  If  such  accumulation  be  directed  to  commence  at 
any  time  subsequent  to  the  creation  of  the  estate  out  of 
which  the  rents  and  profits  are  to  arise,  it  shall  commence 
within  the  time  in  this  article  permitted  for  the  vesting  of 
future  estates  and  during  the  minority  of  the  persons  for 
whose  benefit  it  is  directed,  and  shall  terminate  at  the 
expiration  of  such  minority. 

**  §  38.  If,  in  either  of  the  cases  mentioned  in  the  last 
section,  the  direction  for  such  accumulation  shall  be  for  a 
longer  term  than  during  the  minority  of  the  persons  in- 
tended to  be  benefited  thereby,  it  shall  be  void  as  respects 
the  time  beyond  such  minority.  And  all  directions  for 
the  accumulation  of  the  rents  and  profits  of  real  estate, 
except  such  as  are  herein  allowed,  shall  be  void.'* 

It  is  provided  in  I  R.  S,  723,  as  follows : 

**§  14.  Every  future  estate  shall  be  void  in  its 
creation,  which  shall  suspend  the  absolute  power  of  aliena- 
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tion  for  a  longer  period  than  is  prescribed  in  this  article. 
Such  power  of  alienation  is  suspended,  when  there  are  no 
persons  in  being,  by  whom  an  absolute  fee  in  possession 
can  be  conveyed." 

**  §  15.  The  absolute  power  of  alienation  shall  not 
be  suspended  by  any  limitation  or  condition  whatever  for 
a  longer  period  than  during  the  continuance  of  not  more 
than  two  lives  in  being  at  the  creation  of  the  estate,  ex- 
<:ept  in  the  single  case  mentioned  in  the  next  section." 

It  seems  to  be  well  settled  that  a  suspension  or  ac- 
cumulation for  an  absolute  and  definite  fixed  period,  or  for 
an  indefinite  period  not  measured  by  human  lives  in  being, 
is  in  violation  of  the  statutes.  The  direction  to  the  ex- 
ecutors to  collect  the  rents  until  they  accumulate  to  an 
amount  sufficient  to  pay  all  the  testator's  debts,  funded  or 
otherwise,  is  clearly  contrary  to  the  statute  provisions 
cited,  and  therefore  void.  The  testator  has  not  attempted 
to  create  such  a  trust  as  the  statute  authorizes ;  that  is,  a 
trust  to  sell  lands  ;  a  trust  for  alienation  ;  but  the  trust  in 
the  will  is  of  an  opposite  character ;  it  is  a  trust  to  tie  up 
the  estate  and  prohibit  all  alienation,  until  all  the  debts 
of  the  testator,  **  funded  "  or  otherwise,  are  paid  ;  a  trust 
which,  if  properly  declared,  suspends  the  power  of  alien- 
ation until  the  purposes  for  which  it  was  created  have  been 
accomplished  (Hawley  v.  James,  16  Wend.  60). 

These  debts  are  to  be  paid  not  from  sales,  but  from 
the  rents  and  profits  of  the  lands  devised  to  the  trustees. 
Such  a  direction  is  invalid  because  it  might  travel  through 
a  longer  space  of  time  than  allowed  for  the  suspension  of 
alienation.  Even  the  possibility,  at,  the  creation  of  an 
estate,  that  the  event  upon  which  it  depends  may  exceed 
in  point  of  time  the  authorized  period,  is  fatal  to  it,  and 
this,. though  it  be  subsequently  demonstrated  that  the 
result  was  in  fact  accomplished  within  the  time  permitted. 
There  is  no  personalty,  consequently  no  primary  fund 
for  the  payment  of  the  **  funded  *'  debts.  There  is  no 
special  devise  for  their  payment,  except  by  means  of  "  the 
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rents  and  profits  "  of  the  realty,  which  disposition  is,  as 
before  intimated,  void,  but  the  intent  of  the  testator  is 
nevertheless  apparent,  that  the  three  pieces  of  property 
on  Ninth  avenue  should  discharge  these  obligations. 
That  intent  can  best  be  effectuated  by  directing  an  imme- 
diate conveyance  by  the  trustees  to  the  devisees  of  the 
realty,  charging  it  in  proportion  to  the  value  of  each  piece 
with  a  proper  share  of  the  mortgage  debt.  In  this  man- 
ner form  yields  to  substance,  the  intention  of  the  testator 
prevails,  and  all  objection  to  the  legality  of  the  trust  as 
illegally  suspending  the  power  of  alienation  is  at  once 
removed.  This  seems  just  and  equitable  to  all,  for  though 
some  of  the  provisions  of  the  will  are  declared  void,  the 
remaining  portions  are  not  to  be  construed  as  if  the  void 
provisions  had  not  been  contained  in  the  will,  for  those 
provisions  may  be  considered  in  giving  a  construction  to 
the  clauses  which  are  valid  (Tucker  v.  Tucker,  5  N.  Y. 
408). 

The  plaintiffs  request  that  in  the  event  of  the  court 
finding  this  attempted  disposition  of  the  rents  and  profits 
invalid  and  in  violation  of  the  statutes,  the  court  give 
instructions  as  to  the  validity  of  the  devises  in  the  prior 
part  of  the  sixth  paragraph  of  the  will,  and  whether  it  is 
their  duty  to  immediately  convey  to  the  persons  men- 
tioned as  therein  directed. 

The  answer  to  this  may  be  foreshadowed  from  what 
has  preceded. 

The  will  indicates  an  intent  to  charge  all  of  testator's 
debts,  including  mortgage  debts,  upon  his  entire  real  prop- 
erty, in  the  event  of  the  Riverdale  property  not  produc- 
ing a  sufficient  sum. 

It  is  apparent  from  the  fifth  paragraph  of  the  will  that 
the  testator  understood  that  he  possessed  no  personal  prop- 
erty of  any  pecuniary  value,  and  was  solicitous  to  have 
his  debts  paid.  This  intent  is  reiterated  in  almost  every 
dispositive  provision  of   the  vyill,  and  would  satisfy  the 
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requirements  of  the  analogous  rule  as  to  charging  legacies 
upon  lands. 

Legacies  have  been  deemed  charged  on  the  real  estate 
in  cases  where  there  was  a  known  insufficiency  of  personal 
estate,  and  the  surrounding  circumstances  give  support  to 
such  intent  (Briggs  v.  Carroll.  50  Hun,  586;  Am.  Baptist 
Home  Miss.  Soc*y  v.  Foote,  52  Id.  307  ;  Adkins  v^ 
Adkins,  13  State  Rep,  193,  and  kindred  cases). 

The  intent  of  testator  to  charge  these  debts  on  his 
leal  property  being  established,  and  the  means  selected 
having  failed,  the  balance,  on  equitable  principles,  is 
chargeable  upon  the  entire  real  estate  devised,  propor- 
tionately to  the  value  of  the  respective  parcels. 

The  will  sufficiently  expresses  an  intent  to  take  the 
mortgage  debts  out  of  the  general  rule  of  the  revised 
statutes,  and  put  them  in  the  same  position  as  other 
general  debts  charged  upon  real  property. 

This  created  a  lien  which  may  be  enforced  by  the 
executors  either  in  equity  or  in  the  statutory  proceeding 
to  sell  or  mortgage  the  lands  for  debts. 

Where  the  will  shows  an  intent  to  treat  mortgage 
debts  of  the  testator  as  ordinary  debts,  and  the  fund 
designated  by  him  for  their  payment  fails,  they  are 
chargeable  upon  his  entire  real  estate  devised,  each  por- 
tion of  which  must  bear  a  share  proportionate  to  its  value 
(Searles  v.  Brace,  19  Abb,  N.  C.  10 ;  see,  also.  Matter  of 
Hopkins,  57  Hun,  9). 

There  must  be  a  decree  in  accordance  with  these 
views,  and  it  must  provide  that  the  amount  of  the  two 
mortgages  is  a  charge  upon  the  three  Ninth  avenue 
houses  in  proportions  fixed  by  the  respective  values  as 
proved  at  the  trial,  and,  so  charged,  the  executors  may 
convey  the  land  to  the  beneficiaries  at  once. 
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JV.  Y,  Superior  Court;  General   Term ^  April,  1893. 

Will ;  direction  to  pay  off  mortgage  from  proceeds  of  another  mort- 
gage owned  by  testator  ;  ademption.^  Testatrix  devised  certain 
premises  in  Forty-sixth  street,  owned  by  her  to  her  sons,  and 
by  a  subsequent  provision  of  the  will,  ordered  and  directed  that 
any  mortgage  that  might  be  upon  said  premises,  be  paid  by  her 
executor  "  out  of  the  proceeds  of  the  mortgage  held  by  me  on 
the  premises  "  in  East  Broadway.  At  the  date  of  the  will,  the 
Forty-sixth  street  property  was  subject  to  two  mortgages  for 
Sio,ooo  and  $3,500  respectively,  and  testatrix  owned  a  mort- 
gage for  $14,500  covering  the  East  Broadway  property.  The 
East  Broadway  mortgage  was  subsequently  paid  in  to  testa- 
trix, who  with  the  money  so  obtained,  paid  off  the  $3,500  mort- 
gage on  the  Forty-sixth  street  house,  and  invested  about  $9,700 
in  certain  railroad  bonds,  which  she  still  owned  at  the  time  of 
her  death.  In  an  action  to  determine  the  duty  of  the  executor  in 
respect  to  paying  the  $]  0,000  mortgage, — Held,  that  the  direction 
to  pay  such  mortgage  was  in  the  nature  of  a  specific  legacy  and 
within  the  rule  as  to  ademption,  but  as  the  railroad  bonds  were 
traceable  to  the  immediate  proceeds  of  the  East  Broadway 
mortgage,  they  were  themselves  *•  proceeds  "  of  the  mortgage 
within  the  term  as  used  in  the  will,  and  should  be  sold  and  ap- 
plied to  the  payment  of  the  $10,000  mortgage ;  but  that  any 
deficiency  could  not  be  made  up  from  the  general  estate. 

Appeal  by  defendants  from  a  judgment  rendered  at 
Special  Term  in  March,  1893,  construing  the  will  of  testa- 
trix and  instructing  the  executor. 

This  action  was  brought  by  Ferdinand  T.  Hopkins,  as 
executor,  etc.,  of  the  will  of  Martha  B.  T.  Hopkins,  de- 
ceased, to  obtain  a  judicial  construction  of  such  will  and 
for  instructions  as  to  his  duty  in  respect  to  paying  ofif  a 
mortgage  for  $10,000  upon  premises  in  East  Forty-sixth 
street,  owned  by  testatrix  at  the  time  of  her  death.  The 
will  of  testatrix  specifically  devised  the  premises  No.  151 
East  Forty-sixth  street  in  the  City  of  New  York  to  her 
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sons  in  certain  specified  shares,  and  by  the  sixteenth  para- 
graph of  such  will  provided : 

*'  Sixteenth.  I  order  and  direct  that  any  mortgage  that 
may  be  upon  the  premises  known  as  No.  1 5 1  East  Forty- 
sixth  street,  in  the  City  of  New  York,  be  paid  by  my  said 
executor  out  of  the  proceeds  of  the  mortgage  held  by  me 
on  the  premises  known  as  No.  264  East  Broadway,  in  said 
City  of  New  York." 

At  the  date  of  the  will  the  premises  in  Forty-sixth 
street  were  subject  to  two  mortgages ;  a  first  mortgage 
for  $io,coo,  and  a  second  for  $3,500 ;  and  testatrix  was  the 
owner  of  a  mortgage  for  $i4,50o%overing  the  property 
in  East  Broadway.  Shortly  after  the  making  of  the  will 
the  owner  of  the  East  Broadway  property  paid  off  the 
mortgage  upon  his  premises  and  testatrix  from  the  funds 
so  paid  her  discharged  and  paid  off  the  second  mortgage 
of  $3,500  upon  the  Forty-sixth  street  property,  but  left 
the  first  mortgage  outstanding,  and  applied  the  sum  of 
$9,700  to  the  purchase  of  certain  bonds  of  the  Louisville 
Southern  Railway  Co.,  which  she  continued  to  own  until 
the  time  of  her  death,  and  which  passed  into  the  posses- 
sion of  the  plaintiff  as  her  executor.  The  balance  of  the 
sum  so  received  was  applied  to  her  personal  uses. 

Plaintiff  brought  this  action  seeking  construction  of 
the  will  and  the  instruction  of  the  court  as  to  his  duty  in 
regard  to  the  payment  of  the  $10,000  mortgage  upon  the 
Forty-sixth  street  property;  whether  it  was  his  duty  to 
apply  the  bonds  of  the  Louisville  Southern  Railway  Com- 
pany towards  such  payment,  and  such  bonds  being  insuflS- 
cient  at  current  prices  to  pay  off  the  whole  of  said  mort- 
gage, whether  the  deficiency  should  be  made  up  from  the 
general  personal  estate.  The  judgment  rendered  at  the 
Special  Term  determined  that  such  bonds  must  be  applied 
to  payment  on  account  of  the  mortgage,  but  that  the  de- 
ficiency could  not  be  made  up  out  of  the  general  estate. 

The  opinion  of  the  Special  Term  was  as  follows : 
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DUGRO,  J. — The  direction  in  the  sixteenth  subdivision 
of  the  will  is  in  the  nature  of  a  specific  legacy,  and  would 
come  within  the  rule  as  to  ademption  of  legacies.  If  the 
proceeds  of  the  mortgage  exist  in  any  distinct  form,  so  as 
to  have  a  separate  entity,  or  if  a  part  of  the  proceeds  so 
exists,  the  direction  does  not  fail  of  force,  for  such  pro- 
ceeds or  part  must  be  applied  as  directed.  In  the  case 
presented  I  think  the  proceeds  of  the  Louisville  Southern 
Railway  Co.  bonds  should  be  applied  to  a  reduction  of  the 
mortgage.  The  bonds  are  traceable  to  the  immediate 
proceeds  of  the  East  Broadway  mortgage,  and  are  them- 
selves proceeds  of  thtf  mortgage  within  the  term  as  used 
in  the  will. 

The  interest  of  Claude  L.  Gouraud  in  and  to  the  rents 
and  profits  of  207  Division  street  seems  to  me  unassignable. 

From  the  judgment  so  rendered  at  the  Special  Term 
certain  of  the  defendants,  who  were  residuary  legatees 
under  the  will,  appealed. 

Goldsmith  &  Doherty^  for  appellant. 

Joseph  Fettreichy  for  Thomas  H.  Cook,  guardian  ad 
litem,  for  infant  appellant. 

Austin  Abbott  dindJafnesMcG.  Smith,  for  plaintiff,  res- 
pondent. 

The  General  Term,  Sedgwick,  Ch.  J.,  Freedman  and 
McAdam,  JJ.,  affirmed  the  judgment  with  coSts  upon 
the  opinion  rendered  by  the  learned  judge  at  Special 
Term. 


Note   on   ademption  of  legacy  of  a  particular  fund  or 
payable  from  the  proceeds  of  a  specified  security. 

The  following  synopsis  of  cases  shows  the  course  of  the  decisions 
in  this  State  in  applying  the  doctrine  of  ademption  in  the  cases  of 
gifts  of  particular  securities  as  distinguished  from  demonstrative 
legacies  payable  from  a  particular  fund. 
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In  Gardner  v.  Printup  {^  Barb.  83),  it  appeared  that  the  testator 
bequeathed  to  his  two  grandsons  the  proceeds  of  a  specified  bond 
and  mortgage.  He  subsequently  attempted  to  collect  the  mort- 
gage, with  the  result  that  the  mortgagors  sold  a  portion  of  the 
premises,  paying  a  part  of  the  consideration  to  the  testator  who 
receipted  the  same  on  the  mortgage,  the  balance  being  secured  by 
the  bond  of  third  persons  executed  directly  to  the  testator,  and 
indorsed  by  him  as  a  payment  upon  the  mortgage.  Held^  review- 
ing the  authorities,  that  the  legacy  was  clearly  specific,  and  was 
adeemed  by  the  subsequent  proceedings  of  the  testator  in  regard 
thereto,  the  court  holding  that  the  use  of  the  word  ** proceeds**  in 
the  bequest  did  not  extend  it  to  the  new  securities  received  by  the 
testator,  as  the  proceeds  of  the  original  security  had  lost  their  sep- 
arate existence  and  identity. 

In  Beck  v,  McGillis  (9  Barb,  35),  it  was  held,  where  a  mortgage 
specifically  bequeathed  by  a  testator  was  foreclosed,  and  the  prop- 
erty purchased  by  a  third  person  who  executed  a  new  bond  to  the 
testator  secured  by  a  new  mortgage  upon  the  same  premises,  that 
by  such  change  in  the  security  the  legacy  was  adeemed,  notwith- 
standing that  after  the  death  of  the  testator  there  was  found  among 
his  papers  a  memorandum  in  his  handwriting  declaring  the  new 
bond  and  mortgage  to  be  but  a  renewal  of  the  old,  and  that  it  was 
his  intention  that  they  should  pass  to  the  legatee. 

In  Logan  z/.  Deshay  {darkens  Ck.  209),  it  appeared  that  testator 
gave  certain  legacies  out  of  his  personal  property,  devising  his  real 
estate  to  his  w^ife  and  one  of  his  sons,  but  before  his  death  sold  all 
his  personal  property  to  the  son  to  whom  the  devise  was  made  and 
took  his  notes  for  payment  indifferent  sums  payable  to  different 
and  several  of  his  children,  and  these  notes  were  inclosed  in  the 
will.  Held,  that  the  notes  were  an  appointment  to  the  several  per- 
sons to  whom  they  were  made  payable,  and  that  the  legatees  could 
take  nothing  by  their  legacies  independent  of  such  appointment, 
as  they  were  payable  out  of  the  personal  property  which  had  been 
sold  by  testator  before  his  death.  (So  much  of  the  opinion  as 
holds  the  notes  to  be  valid  as  an  appointment  to  the  use  of  the 
payee  is  questioned  in  a  note  by  the  reporter.) 

In  Humphrey  v.  Robinson  (52  Hun,  200),  it  was  held  that  a 
bequest  of  *'  a  certain  bond  and  mortgage  bearing  date  April  i,  1881, 
executed  to  me  by  S.  to  secure  the  payment  of  $30,000  "  was  spe- 
cific and  adeemed  by  its  collection  and  satisfaction  by  the  testator 
in  his  lifetime,  even  though  contained  in  a  bequest  to  the  widow 
in  lieu  of  dower. 
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In  Abernethy  v,  Catlin  (2  Demarest,  341).  where  decedent  gave 
to  his  executors  a  certain  specified  bond  and  mortgage  in  trust, and 
thereafter  received  the  amount  thereof  in  his  lifetime  and  deposited 
the  money  at  his  bankers,  where  it  remained,  it  was  held  by  Surro- 
gate Rollins  in  an  opinion  exhaustively  reviewing  the  authorities 
that  the  legacy  was  not  demonstrative,  but  was  specific,  and  was 
therefore  adeemed. 

In  Davis  v,  Crandall  (loi  N,  Y,  311),  it  was  held  that  a  bequest 
to  E.  of  "  the  sum  of  $243.92,  a  portion  of  the  debt  due  me  from  the 
said  James  Davis,  secured  by  his  notes,"  and  to  V.  "  the  sum  of 
8243.92,  another  portion  of  the  debt  due  me  from  the  said  James 
Davis  and  secured  by  his  notes,"  the  testatrix  at  the  time  holding  a 
single  note  against  James  Davis  for  the  amount  of  the  two  sums 
bequeathed,  was  a  specific  legacy  to  each  legatee  of  one-half  of  the 
-note. 

In  Doughty  v,  Stillwell  (i  Bradf.  300),  it  was  held  by  the  late 
Surrogate  Bradford  in  a  very  learned  and  exhaustive  opinion, 
where  a  testator  directed  that  a  bond  of  a  certain  corporation  which 
he  held  should  remain  uncollected  for  three  years  after  the  decease 
of  his  wife  when  the  said  amount  should  be  collected  and  divided 
as  directed  in  specific  amounts,  and  where,  subsequently,  the  cor- 
poration sold  its  property,  and  took  a  purchase-money  mortgage 
for  the  amount  of  testator's  bond,  which  it  transferred  to  testator 
in  exchange  for  such  bond — that  the  legacy  was  not  specific  and 
had  not  been  adeemed.  The  learned  surrogate  made  an  exhaustive 
review  of  the  authorities,  both  in  this  country  and  in  England, 
reaching  the  conclusion  that  the  rule  was  that  if  the  fund  instead 
of  being  destroyed  remained  the  same  in  substance  with  unimpor- 
tant alterations,  such  slight  variation  will  not  adeem  the  bequest. 
In  commenting  upon  the  facts  of  that  case  he  noted  that  there  had 
been  no  such  change  as  to  annihilate  the  fund,  but  that  the  same 
sum  remained  due,  that  it  had  never  been  paid  in  and  reinvested 
nor  mingled  with  the  testator's  other  funds,  nor  reduced  in  amount 
nor  affected  in  any  other  way,  except  that  the  bond  which  once 
secured  it  was  discharged  and  another  substituted  in  its  place,  so 
that  when  collected  it  will  be  substantially  the  amount  originally 
secured  by  the  bond  mentioned  in  the  will. 

In  Sutherland  v.  Clark  (61  How,  Pr,  310),  it  appeared  that  testa- 
tor devised  a  house  and  lot  to  his  wife  and  authorized  his  executors 
to  pay  off  any  mortgages  thereon,  provided  the  title  was  in  testator. 
It  appeared  that  when  testator  purchased  the  premises  the  convey- 
ance was  made  directly  to  his  wife  and  the  title  so  remained  up  to 
his  death,  the  purchase  money  however  having  been  paid  by  testa- 
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tor  and  he  having  paid  the  taxes  and  a  portion  of  the  principal  of 
the  mortgage  and  personally  guaranteeing  the  payment  of  the 
remainder.  Held,  that  testator  intended  that  the  executors  should 
pay  off  the  mortgage  if  the  title  remained  at  his  death  in  the  con- 
,  dition  in  which  he  had  placed  it,  and  that  it  was  consequently  their 
duty  to  make  the  payment. 

In  Walton  v.  Walton  {t  Johns,  Ch,  258),  it  was  held  in  an  elabor- 
ate opinion  by  Chancellor  Kent  that  a  gift  of  all  testator's  right, 
interest  and  property  in  thirty  shares  which  he  then  owned  in  the 
Bank  of  the  United  States  was  a  specific  legacy ;  and  where  before 
testator's  death  the  charter  of  the  bank  expired  and  all  its  property 
and  funds  were  conveyed  to  trustees  who  divided  the  funds  received 
by  them  from  time  to  time  among  the  stockholders,  the  testator 
receiving  the  dividends  on  the  shares  devised,  this  was  an  ademp- 
tion of  the  legacy  to  the  extent  of  the  amount  so  received,  but  not 
as  to  dividends  becoming  payable  after  the  testator's  death.  It  was 
further  held  in  the  same  case  where  two  shares  in  a  navigation 
company  were  bequeathed  by  the  will,  and  in  the  lifetime  of  the  tes- 
tator the  shares  by  some  rearrangement  were  increased  to  the  num- 
ber of  six  and  the  stock  under  an  act  of  the  Legislature  became 
the  property  of  the  State  upon  a  certain  sum  being  paid  to  stock- 
holders, that  such  legacy  was  not  adeemed  or  extinguished,  but 
that  the  legatee  was  entitled  to  receive  the  sum  so  payable.  In 
such  case  the  assumption  of  the  property  by  the  State  will  not  oper- 
ate as  an  ademption. 

In  Giddingsi/.  Seward  (16  N,  V.  365),  it  was  held  that  a  bequest 
of  "the  sum  of  $1,200  and  interest  on  the  same  contained  in  a  bond 
and  mortgage  "  described  was  not  specific,  but  demonstrative,  and 
not  subject  to  ademption  by  the  assignment  or  extinction  of  the 
bond  and  mortgage  in  the  lifetime  of  the  testator.  In  that  case  the 
decision  of  the  court  rested  upon  the  fact  of  an  apparent  intent  to 
bequeath  a  sum  of  money,  referring  to  the  source  from  which  it 
should  be  derived  and  not  to  give  specifically  the  bond  and  mort- 
gage itself. 

The  provision  of  our  Statute  of  Wills  (2  -ff.  S.  65,  §  47  I  4  ^^*  [8th 
ed.]  2549)  affecting  this  question  is  as  follows : 

**  A  conveyance,  settlement,  deed  or  other  act  of  a  testator,  by 
which  his  estate  or  interest  in  property,  previously  devised  or 
bequeathed  by  him,  shall  be  altered,  but  not  wholly  divested,  shall 
not  be  deemed  a  revocation  of  the  devise  or  bequest  of  such  prop- 
erty ;  but  such  devise  or  bequest  shall  pass  to  the  devisee  or  legatee, 
the  actual  estate  or  interest  of  the  testator,  which  would  otherwise' 
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descend  to  his  heirs  or  pass  to  his  next  of  kin  ;  unless  in  the  instru- 
ment by  which  such  alteration  is  made  the  intention  is  declared  that 
it  shall  operate  as  a  revocation  of  such  previous  devise  or  bequest." 


ROBINSON   V,    COVERS. 

[Reversing  67  Hun,  317.] 

N,  Y,  Court  of  Appeals  ;  June,  1893. 

1.  Motions  and  orders  :  decision  and  entry, \     Although  for  the  pur- 

pose of  fixing  the  lime  to  appeal,  etc.,  a  formal  entry  of  an 
order  or  judgment  is  necessary,  yet  the  rights  of  the  parties  are 
fixed  by  the  actual  decision. 

2.  Abatement ;  death  between  decision  and  entry, \     Death  of  a  party 

after  the  court  has  delivered  its  decision  in  writing  sustaining 
his  claim,  though  before  entry  of  an  order  thereon,  does  not 
abate  the  proceeding. 

Appeal  by  plaintifl  from  order  of  the  General  Term  of 
the  Supreme  Court  in  the  First  Department,  reversing  an 
order  of  the  Special  Term  which  continued  an  action  to 
recover  dower  in  certain  premises  whereof  the  plaintiff's 
husband  had  died  seized,  after  the  death  of  the  plaintiff, 
in  the  name  of  her  executor. 

The  facts  are  fully  stated  in  the  opinion. 
John  B.  Pine  and  Austen  G.  Fox,  for  appellant. 

Gratz  Nathan,  John  C.  Shaw  and  James  E.  Carpenter y 
for  respondents. 

O'Brien,  J. — The  court  at  Special  Term  in  this  case 
after  the  death  of  the  plaintiff  in  an  action  to  recover 
dower  made  an  order  directing  that  the  action  be  con- 
tinued In  the  name  of  the  executor,  and  that  the  money 
Vol,  XXX.— 16 
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which  she  was  to  receive  in  lieu  of  dower,  be  paid  to  him. 
The  General  Term  has  reversed  the  order,  holding  virtually 
that  the  action  has  abated  by  the  plaintiff's  death. 

We  agree  with  the  learned  General  Term  that  section 
763  of  the  Code  has  no  application  to  the  question.  That 
applies  to  cases  in  which  the  cause  of  action  survives, 
and,  unless  the  order  appealed  from  can  be  questioned 
upon  some  other  ground,  it  should  stand. 

The  widow's  estate  in  dower  in  the  lands  of  her  hus- 
band terminates  at  her  death,  and  in  an  incomplete  pro- 
ceeding for  admeasurement  there  would  be  nothing  for 
the  court  to  act  upon  after  the  plaintiff's  decease.  The 
real  question  here,  however,  is  whether  the  plaintiff,  at 
the  time  of  her  death,  was  vested  with  the  right  to  a  sum 
of  money  in  lieu  of  dower,  which  passed  to  her  executor, 
and  could  be  claimed  by  him.  In  determining  that 
question  the  various  steps  taken  by  both  sides  in  the 
progress  of  the  action  up  to  the  time  of  the  death  of  the 
plaintiff  become  important.  The  husband  and  wife  had 
lived  separate  for  some  time  before  his  death,  and  she 
was  in  receipt  of  a  stipulated  allowance  in  money  from  his 
property,  which  was  paid  to  her  up  to  the  time  of  her 
death.  Under  the  husband's  will  his  collateral  relatives 
took  the  real  estate  subject  to  the  widow's  dower.  She 
brought  this  action  to  recover  it,  and  filed  her  consent  to 
accept  a  gross  sum  under  the  provisions  of  the  Code 
(§  1617)-  The  defendants  were  the  executor  and 
trustee  and  the  devisees  under  the  will,  and  they  having 
answered,  the  issue  was  tried  before  the  court  and  a  jury, 
October  22,  1891,  and  a  verdict  rendered  that  the  plaint- 
iff was  entitled  to  dower. 

The  plaintiff  moved  for  an  interlocutory  judgment 
upon  the  verdict,  and  an  inquiry  whether  there  ought  to 
be  admeasurement  or  a  sale.  At  the  same  time  the 
defendants  moved,  under  section  1618  of  the  Code,  for 
leave  to  pay  the  gross  sum  in  lieu  of  dower.  The 
court  ordered  a  reference  to  ascertain  the  sum  to  which 


ABBOTT'S     NEW     CASES.  243 

Robinson  v.  Covers. 

the  plaintiff  would  be  entitled  as  the  equivalent  of  her 
estate  in  the  lands,  and  the  referee  made  and  filed  his 
report  that  the  plaintiff  was  entitled  to  a  sum  of  money 
therein  specified  as  the  value  of  her  dower  interest.  A 
motion  to  confirm  this  report  was  argued  and  submitted 
to  the  court  on  the  30th  day  of  January,  1892.  On  the 
15th  day  of  February,  1892,  the  court  decided  to  confirm 
the  report,  and  its  decision  was  expressed  in  the  form  of 
an  opinion  in  writing. 

This  decision  gave  to  the  plaintiff  a  specified  sum  of 
money  as  the  value  of  her  dower,  and  disposed  of  the 
question  of  costs  between  the  parties.  The  formal  order 
embodying  this  decision  was  not  prepared  and  signed  by 
the  judge  presiding,  and  who  made  the  decision,  until 
February  18,  1892,  at  30  minutes  past  2  o'clock  in  the 
afternoon  of  that  day,  when  it  was  immediately  entered. 
The  plaintiff  died  on  the  same  day  at  10  minutes  past  12, 
— 2  hours  and  20  minutes  before  the  order  was  signed  and 
entered.  Had  the  order  been  entered  at  any  time  before 
the  moment  of  the  plaintiff's  death,  it  is  not  suggested 
that  there  would  then  be  any  question  as  to  the  right  of 
her  next  of  kin  or  executor  to  demand  and  receive  the 
money.  By  the  plaintiff's  consent  filed,  and  the  motion 
to  the  court  by  defendants  for  permission  to  pay  a 
gross  sum,  all  parties  virtually  assented  that  the  plaintiff's 
interest  in  the  lands  of  her  husband  should  be  satisfied 
and  discharged  by  the  payment  to  her  of  a  sum  of  money. 
The  plaintiff  had  consented  to  receive  it ;  the  defendants, 
by  their  motion  to  the  court,  had  expressed  their  willing- 
ness to  pay  it,  and  nothing  remained  to  be  done  except 
to  ascertain  the  amount  or  the  exact  sum  which  would 
represent  the  value  of  the  plaintiff's  interest. 

This  involved  an  inquiry  as  to  little  more  than  two 
facts,  namely,  the  plaintiff's  age.  and  the  value  of  the 
whole  property.  The  referee's  report  fixed  the  sum  to 
which  the  plaintiff  was  entitled.  True,  it  was  not  opera- 
tive or  final  until  confirmed.     But  it  was  confirmed.     The 
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necessary  judicial  action  to  accomplish  that  result  was  had. 
The  decision  was  expressed  in  writing,  and  it  had  all  the 
certainty  of  a  former  judgment.  The  formal  order  entered 
is  but  the  evidence  of  the  decision  or  judgment,  and  not 
the  decision  itself,  which  must  always  precede  the  entry  of 
the  order.  The  entry  of  a  formal  order  may  have  been 
necessary  for  the  enforcement  of  the  right,  but  the  right 
itself — that  is  to  say,  the  plaintiff  s  right  to  demand  and 
receive  a  certain  sum  of  money  in  lieu  of  dower  from  the 
defendants  or  from  the  land — was  established  and  declared 
when  the  court  delivered  its  decision  of  the  questions 
before  it  in  writing.  The  claim  or  right  thus  acquired  was 
capable  of  transmission  or  transfer  when  judicially  ascer- 
tained and  determined,  and  the  fact  that  the  formal  order 
which  is  required  by  rules  of  practice  to  be  signed  and 
entered  as  evidence  of  the  action  of  the  court,  was  not  so 
signed  and  entered  till  after  the  moment  of  her  death,  did 
not  defeat  the  right  which  resulted  from  such  judicial 
action. 

When  the  court  had  decided  to  confirm  the  report  of  the 
referee,  the  plaintiff  was  vested  with  the  right  to  the  sum 
of  money  therein  specified,  and  the  delay  in  entering  upon 
the  records  the  formal  expression  and  evidence  of  that 
decision  did  not  affect  the  right,  though  it  might  affect 
the  remedy  for  its  enforcement.  The  material  fact  is,  that, 
before  the  death  of  the  plaintiff,  the  court  had  acted  upon 
the  case,  and  adjudged  what  her  rights  were.  What  re- 
mained was  mere  formality,  and  not  matter  of  substance. 
If  the  clerk  of  the  court  or  her  attorneys  failed  to  place 
upon  the  records  of  the  court,  before  her  death,  the  formal 
evidence  of  its  action  which  conferred  the  right,  that  may 
in  equity  be  regarded  as  done  at  the  time  the  decision  was 
made.  For  the  purpose  of  computing  the  time  to  appeal 
or  taking  an  appeal,  the  decision  of  the  court  must  be 
made  to  assume  the  form  of  a  judgment  or  order  in  the 
technical  sense  of  these  terms  (Knapp  v,  Roche,  82  N.  Y, 
366) ;  but  when  the  right  to  money  in  lieu  of  dower  de- 
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pends  upon  the  confirmation  of  the  report  of  a  referee,  as 
in  this  case,  that  may  be  regarded  as  done  at  the  time  the 
decision  was  actually  made,  as  then  the  party  acquired 
the  right  to  have  the  order  entered. 

The  proceedings  had  reached  such  a  stage  before  the 
plaintiff's  death  as  to  vest  in  her  a  right  to  the  money 
representing  the  value  of  her  estate  in  the  land,  and  this 
right  passed  to  her  executor  (Fulton  v,  Fulton,  8  Abb, 
N,  C.  210;  McLaughlin  v,  McLaughlin,  22  N.J.  Eq.  505- 
512;  Mulford  V.  Hiers,  i^Id,  13,  15;  Livermore  v.  Bain- 
bridge,  49  N,  Y,  125,  128,  129;  Mackay  v.  Rhinelander,  i 
Johns,  Cas,  408,410).  It  follows  that  the  order  of  the  Gen- 
eral Term  should  be  reversed,  and  that  of  the  Special 
Term  affirmed,  with  costs. 

All  the  judges  concurred,  except  Andrews,  Ch.  J.,  dis- 
senting. 

Ordered  accordingly. 


CENTRAL  NATIONAL  BANK  v,  SELIGMAN. 

[Reversing  64  //un, 61$.] 
N,  Y,  Court  oj  Appeals  ;  Jtine,  1893. 

1.  Assignment  for  benefit  of  creditors  :  effect  of  illegal  preference?^ 

An  assignment  for  benefit  of  creditors  is  not  made  void  by  the 
giving  in  it,  or  in  contemporaneous  instruments,  of  preferences 
in  an  amount  exceeding  the  limit  of  one-third  the  net  assets, 
prescribed  by  L.  1887,  c.  503. 

2.  Fraudulent  conveyances^    The  giving  of  an  excessive  preference 

is  not  in  itself  an  act  to  hinder,  delay  or  defraud  creditors. 

3.  Cases  explained.]     The  cases  of  Bergerz/.  Varrelmann,  127  N.  Y, 

281  ;  Spelman  v.  Freed  man,  130  /^.  421 ;  Manning  v.  Beck,  129 
N,  K  I,  explained. 

4.  Assignment  for  benefit  of  creditors  ;   restriction  of  prefer ences,\ 

L.  1887,  c.  503, — restricting  preferences, — operates  only  to  scale 
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down  a  preference  which  exceeds  the  limit,  and  does  not  de- 
prive the  creditor  preferred  of  all  benefit  of  the  preference. 

5.  The  same :  preference  by  extrinsic  instrument, ^     A  security  ob- 

tained.— in  this  case  a  judgment  entered, — rafter  the  making  of 
the  general  assignment,  though  immediatelyafter  and  asa  part 
of  a  scheme  to  create  an  unlawful  preference,  cannot  secure  a 
preference. 

6.  The  same  :  remedy  of  creditors?^     If  the  holder  of  such  a  security 

enforces  it  against  the  assigned  assets  in  defiance  of  the  assign- 
ment, the  remedy  is  an  action  by  the  assignee,  or  in  his  right. 
A  creditor's  suit  to  set  aside  the  transaction  as  a  fraud  on 
creditors  cannot  be  sustained. 

7.  Creditor's  action^    A  creditor's  action  does  not  lie  to  set  aside 

an  assignment  for  benefit  of  creditors,  or  extrinsic  securities 
given  immediately  subsequent,  on  evidence  that  they  were  a 
scheme  to  secure  a  preference  in  excess  of  the  one-third  of  net. 
assets  allowed  by  law. 

8.  The  same.]    It  seems,  that  to  sustain  such  an  action  to  set  aside 

a  transfer  or  security  given  immediately  before  the  assignment, 
the  burden  is  on  the  plaintiff  to  show  not  only  that  the  intent 
was  to  secure  an  excessive  preference,  but  also  that  the  prefer- 
ence if  allowed,  would  prove  to  be  excessive  in  relation  to  the 
net  assets. 

Cross-appeals  from  a  judgment  of  the  General  Term  of 
the  Supreme  Court,  First  Department.  The  defendants 
appeal  from  the  entire  judgment  and  seek  to  review  at 
the  same  time  the  merits  of  an  interlocutory  judgment  of 
the  Special  Term  of  that  Court  as  modified  by  an  order  of 
said  General  Term.  The  plaintiffs  appeal  from  so  much 
of  said  judgment  as  modified  the  judgment  of  the  Spec- 
ial Term  by  limiting  the  relief  therein  granted  to  plaintifif. 

The  action  was  brought  by  the  Central  National  Bank 
of  N.  Y.  City,  George  F.  Vietor,  Carl  Victor,  Thomas 
Achelis,  Jr.,  and  John  Achelis,  judgment  creditors  of  the 
defendants,  Sigmund  J.  Seligman,  Philip  Seligman  and 
Abraham  H.  Herts,  co-partners  of  the  firm  Seligman  Bros. 
&  Co.,  to  set  aside  a  general  assignment  made  by  such 
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debtors  to  the  defendant  Simon  H.  Herman;  and  also  to 
annul  two  certain  judgments  and  executions  made  on  the 
same  day  as  the  assignment,  in  favor  of  the  defendants, 
Isaac  Herts  and  Benjamin  H.  Herts  (composing  the  firm  of 
Herts  Bros.),  and  a  transfer  of  accounts  made  at  the  same 
time  to  the  defendant  Jonas  Sonneborn,  on  the  ground 
that  the  assignment,  judgments  and  transfer  were  all  a 
part  of  an  alleged  scheme  to  burden  and  defraud  the  cred- 
itors of  Seligman  Bros.  &  Co.,  and  were  executed  and 
enforced  in  violation  and  evasion  of  L.  1887,  c.  503, 
restricting  preferences  upon  a  general  assignment  to  one- 
third  the  assets  of  the  assignor  after  making  certain 
deductions. 

The  Special  Tervt  held  that  the  case  of  the  First 
National  Bank  of  Jersey  City  z/.  Bard  (13  iV.  K  Supp, 
688)  was  directly  in  favor  of  plaintiffs'  contention,  and  set 
aside  the  assignment,  judgments  and  executions  and  trans- 
fers, and  adjudged  that  the  defendants  respectively 
account  for  and  pay  over  to  a  receiver  the  sums  received 
by  them,  to  be  applied  in  satisfaction  of  plaintiffs'  judg- 
ments. 

The  General  Term  affirmed  the  Special  Term,  in  so  far 
as  it  set  aside  the  assignment,  judgments  and  transfers,  on 
the  ground  that  such  acts  were  properly  one  transaction, 
the  effect  of  which  was  to  give  a  fraudulent  preference, 
and  that  the  defendants  benefited  thereby  were  not  enti- 
tled to  hold  any  part  of  sums  realized,  not  even  to  the 
extent  of  one-third  of  the  assets  assigned,  but  must  account 
to  the  plaintiffs  for  the  whole  amount.  The  General  Term» 
however,  modified  the  judgment  of  the  Special  Term  by 
denying  the  right  of  certain  of  the  plaintiffs'  judgments 
to  participate  in  the  relief  granted.    [Reported  in  64  Hun^ 

615.] 

Both  plaintiffs  and  defendants  appeal  to  this  court. 
The  further  facts  are  fully  stated  in  the  opinion. 
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A,J,  Dittenhocfcr  {Dittetihoefer  &  Gcrber,  attorneys), 
for  defendants,  appellants  and  respondents. — I.  The 
Herts  and  Moses  judgments  having  been  entered  after  the 
title  to  the  assignors  property  had  become  vested  in  the 
assignee  cannot  be  held  to  be  part  of  and  preferences 
under  the  assignment  (citing  Manning  v.  Beck,  129  N,  Y. 
I  ;  Otis  t/.  Bertholf,  13  A^.  V.  Siipp,  445  ;  Stein  v.  Levy,  55 
Hiui,  381  ;  Bishop  v,  Stebbens,  41  Id,  243  ;  Williams  v, 
Whedon,  109  A^.  K  333-337;  Varnum  v.  Hart,  119  Id, 
101). 

H.  The  debts  for  which  the  judgments  were  respec- 
tively obtained  being  honestly  due,  other  creditors  cannot 
maintain  an  action  to  compel  the  holders  of  such  judg- 
ments to  pay  them  what  they  had  realized  from  the  debt- 
ors'property  (citing  Knower  v.  Central  National  Bank, 
124  N.Y,  552  ;  Leather  Manufrs  Bankz/.  Halsted,  Id,  674  ; 
Smith  V,  Wise,  132  Id,  172  ;  Rothschild  v,  Hogge,  43  Fed, 
Rep.  97  ;  White  2/.  Cotzhausen,  129  U,  5.  329). 

HL  The  judgments  and  assignment  of  accounts  being 
concededly  in  payment  of  honest  debts,  the  most  that  can 
be  done — assuming  that  they  are  preferences  under  the 
assignment — is  to  scale  them  down  so  that  they  will  not 
amount  to  more  than  one-third  of  the  estate  (citing  Ber- 
ger  V.  Varrelmann,  127  N,  K  281  ;  Manning  v.  Beck,  129 
Id,   I). 

Nathaniel  Myers,  for  the  appellants,  Herts  Bros.  &  Co. 
—  I.  It  is  urged  that  the  act  of  June  2,  1887,  does  not 
comprehend  preferential  transfers  accomplished  by  any 
mode  excepting  only  that  technically  known  as  a  general 
assignment,  if  the  question  has  not  been  settled  to  the 
contrary  beyond  all  reconsideration  by  Berger  v,  Varrel- 
mann, 127  N,  Y.  281,  and  Spelman  v,  Freedman,  130  Id, 
421  (citing  Manning  v.  Beck,  129  N,  Y,  I  ;  Tiemeyer  v, 
Turnquist,  85 /(j/.  516,522;  Knapp  z;.  McGowan,  96 /^.  75). 

n.  In  no  event  can  the  act  of  June  2,  1887,  be 
availed  of,    excepting    only  in  an  action    or   proceeding 
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under  and  in  aid  of  the  assignment,  and  for  the  benefit  cf 
the  general  body  of  the  creditors  ;  for  the  following  rea- 
sons :  {a)  The  statute  does  not  vitiate  or  affect  the 
assignment  itself.  It  does  not  purport  to  do  so.  It  sim- 
ply says  that  any  preferences  created  in  the  assignment 
other  than  wages  and  salary  shall  not  be  valid  "  except  " 
to  the  amount  of  one-third  in  value  of  the  assigned  estate 
left  after  making  certain  deductions.  It  is  impossible  rea- 
sonably to  give  any  other  meaning  to  the  word  **  except  " 
in  this  connection,  than  that  so  far  as  the  statute  affects 
the  matter,  not  only  shall  the  assignment  stand,  but  also 
the  preference  shall  stand  to  the  extent  of  one-third  of  the 
net  assets,  for  that  much  is  expressly  excepted  out  of  the 
operation  of  the  act  (citing  Race  v.  Beardsley,  68  Mo^  455  ; 
White  V.  Cotzhausen,  129  U.  S.  329,  344.)  {b.)  The  one- 
third  act  contemplates  the  protection  of  the  general  body 
of  unpreferred  creditors  claiming  under  the  assignment  by 
securing  to  them  in  the  absence  of  actual  fraud,  a  statu- 
tory right  to  at  least  two-thirds  of  the  net  assigned  assets 
in  spite  of  any  will  of  the  assignor  to  the  contrary  (citing 
Richardson  v.  Thurber,  104  N.  Y,  606).  {c)  The  only  rea- 
son urged  in  favor  of  the  contrary  view  is  the  unsound  one 
that  equity  should  favor  the  so-called  diligent  creditor. 
There  is  no  good  reason  why  any  special  inducement 
should  be  held  out  to  a  creditor  to  litigate.  The  older  and 
better  rule  that  equality  is  equity  should  be  favored. 

III.  It  is  inconsistent  for  a  creditor  to  insist  that  a 
judgment  in  contemplation  of  an  assignment  is  violation 
of  the  one-third  act,  and  therefore  to  be  deemed  a  part  of 
a  contemplated  general  assignment,  and  at  that  same  time 
to  insist  that  the  general  assignment  is  void,  that  he  may 
monopolize  not  only  the  assigned  property,  but  also  that 
affected  by  the  judgment  (citing  Manning  v.  Beck,  129 
N,Y.i\  Cox  V,  Wilder,  2  Dillon  C,  C.  45). 

IV.  Herts  Bros.  &  Co.  received  the  amount  of  their 
claim  not  by  virtue  of  any  title  in  fraudulent  assignee, 
but  by  a  judgment  which  they  had  a  right  to  Sbtain,  and 
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their  right  to  retain  it  cannot  be  impeached  except  only 
on  the  ground  of  actual  fraud  in  fact  (citing  Knower?^  Cen- 
tral National  Bank,  124  iV.  K  552;  Smith  r.  Wise,  132. 
Id,  172;  Peyser  z^.  Myers,  135  Id,  600). 

V.  A  judgment  affecting  more  than  one-third  of  the* 
debtor's  property,  suffered  in  contemplation  of  and  fol- 
lowed by  a  general  assignment,  does  not  justify  a  decree 
that  the  assignment  and  judgment  are  fraudulent  and 
void,  or  that  either  of  them  is  void,  under  the  statute 
of  fraudulent  conveyances. 

VI.  The  only  remedy  against  Herts  Bros.  &  Co.  on  the 
facts  of  this  case  is  an  action  of  trover  by  the  assignee  for 
the  benefit  of  the  estate  and  in  the  interest  of  the  general 
body  of  the  creditors  (citing  Dudley  v,  Danforth,  61  N.  Y. 
626). 

A,  Blumensticl  {Blurnenstiel  &  Hirsch,  attorneys),  for 
plaintiffs,  appellants  and  respondents. — I.  The  general 
assignment,  transfers  of  accounts  and  entries  of  judg- 
ments were  all  made  at  the  same  time,  with  in- 
tent to  effect  an  unlawful  purpose,  and  constituted, 
one  transaction ;  and  the  circumstance  that  the  general 
assignment  was  delivered  and  filed  a  few  minutes  before 
the  issuing  of  the  execution  does  not  change  this  result 
(citing  Britten  v.  Lorenz,  45  N.  Y.  51  ;  Hine  v.  Bowe,  114 
Id,  350;  Putney  v.  Freisleben,  11  Southeast  Rep,  337 
Davis  V.  Harrington,  8  A^  K  Supp,  218;  Rothschild  1 
Salomon.  52  Hun,/^Z6\  Illinois  Watch  Co.z^.  Payne,  82///. 
State  Rep.  967  ;  Loos  v,  Wilkinson,  1 10  N,  Y.  195  ;  First 
National  Bank  v.  Bard,  59  Hun,  529;  Billings  v.  Russell,. 
lOi  N,  K  226). 

II.  If  the  judgments  and  transfers  were  to  evade  the 
law  and  to  give  unlawful  preferences,  the  transaction  was 
void  under  the  provision  of  the  statute  against  fraudulent 
conveyances  (2  R,  S,  pt.  II.,  tit.  3,  c.  7).  The  provis- 
ions of  L.  1888,  c.  503,  prohibit  preferences  in  general 
assignments  of  more  than  one-third  of  the  net  assets,  and 
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the  fact  that  the  parties  knowingly  resort  to  a  scheme  by 
which  to  circumvent  this  statute  amounts  to  a  transfer 
intended  to  hinder,  delay  and  defraud  creditors  (citing 
Berger  v,  Varrelmann,  127  -A^.  K  281  ;  Manning  v.  Beck, 
129  Id,  I ;  Abeggz;.  Bishop,  20  N.  K  Supp.  810).  It  can 
not  stand  even  to  the  extent  of  one-third  of  the  assets 
(citing  Sands  v,  Codwise,  4  Johns.  598;  Wood  v.  Hunt, 
38  Barb.  302 ;  Davis  v.  Leopold,  87  N.  Y.  620 ;  Smith  v. 
Wise,  1^2  Id.  172). 

Andrews,  Ch.  J,— The  firm  of  Seligman  Bros.  &  Co. 
on  the  2d  day  of  July,  1888,  made  a  general  assignment 
of  their  property  for  the  benefit  of  creditors.  This  action 
was  brought  by  the  plaintiffs,  to  whom  the  firm  was 
indebted  at  the  time  of  the  assignment,  and  who  subse- 
quently procured  judgments  against  the  assignors  for  their 
debts,  to  set  aside  the  assignment  for  fraud,  and  to  have  the 
property  of  the  assignors  applied  to  the  payment  of  the 
judgments  of  the  plaintiffs. 

The  plaintiffs  joined  as  defendants  with  Seligman 
Bros  &  Co.,  and  the  assignee,  one  Moses,  and  the  mem- 
bers of  the  firm  of  Herts  Bros.  &  Co.,  and  one  Sonneborn. 
Moses  and  the  firm  of  Herts  Bros.  &  Co.,  obtained  judg- 
ments against  the  assignors,  which  were  entered  on  the 
same  day  the  assignment  was  made,  but  a  few  minutes 
after  the  filing  of  the  assignment.  They  were  obtained 
upon  suits  commenced,  followed  by  offer  and  acceptance 
under  the  Code.  The  plaintiffs  in  these  judgments 
issued  execution  thereon,  and  the  sheriff  levied  on  the 
stock  of  goods  assigned,  and  subsequently,  on  being 
indemnified,  sold  the  property  on  the  executions,  and 
realized  thereon  sufficient  to  satisfy  the  Moses  judgment 
of  $4,218.53,  and  the  additional  sum  of  $19,289.85,  which 
was  applied  on  the  judgment  of  Herts  Bros.  &  Co.  The 
assignors,  on  the  day  of  the  assignment,  but,  as  is  to  be 
inferred,  prior  to  its  execution,  assigned  to  Sonneborn 
accounts  due  the  assignors,  upon  which  he  collected  the 
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sum  of  $7,806.32  to  apply  on  a  debt  owing  by  the  assign- 
ors to  him. 

The  plaintiff  s  demanded,  in  addition  to  the  other 
relief,  that  the  judgments  in  favor  of  Moses  and  Herts 
Bros,  and  Co.,  and  the  executions  thereon,  be  vacated  and 
set  aside,  and  that  they  account  for  and  pay  over  to 
a  receiver  to  be  appointed  for  the  benefit  of  the  plaintiffs, 
the  sums  severally  collected  by  them  on  the  executions  ; 
and  that  the  transfer  of  accounts  to  Sonneborn  be  set 
aside,  and  that  he  likewise  be  required  to  account  for  and 
to  pay  over  the  sums  collected  by  him  thereon. 

The  judgment  at  special  term  set  aside  the  general 
assignment,  the  judgments  and  executions  in  favor  of 
Moses  and  Herts  Bros.  &  Co.,  and  the  transfer  made  to 
Sonneborn  ;  and  adjudged  that  these  parties  respectively 
account  for  and  pay  over  to  a  receiver  the  sums  severally 
received  by  them  as  above  stated,  with  interest,  to  be 
applied  in  satisfaction  of  the  judgments  obtained  by  the 
plaintiffs,  which,  in  the  aggregate,  are  nearly  equal  in- 
amount  to  the  sums  which  the  defendants  Moses,  Herts 
Bros.  &  Co.,  and  Sonneborn  aYe  required  to  pay.  The 
General  Term  modified  and  affirmed  the  judgment  .of  the 
Special  Term  as  modified  ;  the  modification,  however,  not 
affecting  the  theory  of  the  action  or  of  the  Special  Term 
judgment. 

This  case  presents  an  important  question  arising 
under  chapter  503  of  the  Laws  of  1887,  which  has  not 
been  considered  or  decided  by  this  court.  That  question 
is  whether  a  preference  in  a  general  assignment  by  insol- 
vents for  the  benefit  of  creditors,  made  either  in  the  assign- 
ment itself,  or  by  separate  instruments  which  may  be 
construed  as  parts  of  the  assignment,  where  such  prefer- 
ences exceed  in  amount  one-third  of  the  assets  of  the 
assignors,  after  making  the  deductions  mentioned  in  the 
act,  renders  the  assignment  void. 

In  considering  this  question  it  will  be  for  the  present 
assumed  that  the  judgments  in  favor  of  Moses  and  Herts 
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Bros.  &  Co.,  and  the  transfer  of  accounts  to  Sonneborn,  con- 
stituted preferences  exceeding  the  statutory  limit.  These 
alleged  unlawful  preferences  furnish  the  only  ground  upon 
which,  upon  the  evidence,  the  validity  of  the  assignment 
can  be  assailed.  There  were  no  facts  shown  upon  which 
any  common-law  fraud  could  be  predicated,  or  to  bring 
the  case  within  the  statute  as  to  fraudulent  conveyances 
(2  Rev.  St.  p.  137,  §§  1-8).  It  is  not  claimed  that  the 
assignors  withheld  any  of  their  property  from  their  cred- 
itors. It  was  formally  admitted  on  the  trial  that  the 
debts  for  which  the  judgments  were  obtained,  and  the 
debt  of  Sonneborn,  were  bona  fide. 

The  only  ground  of  attack  upon  the  assignment  and 
the  other  transactions*  mentioned  is  that  the  assignors,  in 
contemplation  of  the  assignment,  promoted  a  scheme  by 
which  certain  creditors  holding  just  and  valid  debts  were 
given  preferences  exceeding  the  statutory  limit,  and  that 
the  creditors  had  knowledge  at  the  time  that  a  general 
assignment  was  contemplated.  The  assignors,  in  giving 
such  preference,  violated  no  rule  of  the  common  law. 
The  giving  of  such  preference  was  not  a  hindering,  delaying, 
or  defrauding  of  their  other  creditors,  as  these  terms  have 
been  uniformly  understood  and  interpreted.  Whether, 
under  the  statute  of  1887,  an  excessive  preference  makes 
an  assignment  wholly  void,  has  not  been  hitherto  decided 
in  this  court.  The  cases  of  Berger  v.  Varrelmann*  (127  N. 
K  281),  and  Spelman  v.  Freedmanf  (130  -A^.  K  421),  were 
actions  by  creditors  in  aid  of  general  assignments  to  set 
aside  preferences  exceeding  the  statutory,  limit,  and  for  an 
accounting  by  the  preferred  creditors  to  the  assignees  for 
the  proceeds  collected  or  received  by  them.  The  actions 
assumed  that  the  assignments  to  which  they  related  were 
not  invalidated,  but  only  the  preferences.  The  question 
whether  an  excessive  preference  made  the  assignment  void, 

♦  And  see  34  State  Rep.  911 ;    S.  C,  \^  N.  Y.  Supp.  641. 
t  And  see  54  Nun,  414. 
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or  only  affected  the  preference,  was  not  decided  in  either 
of  the  cases  mentioned.  In  Manning  v.  Beck  (129  N.  V. 
i),  this  court  reversed  a  judgment  setting  aside  a  general 
assignment  and  an  alleged  preferential  transfer,  in  an 
action  brought  by  a  judgment  creditor  of  the  assignor,  on 
the  ground  that  the  creditor  who  took  the  bill  of  sale 
from  the  insolvent  had  no  knowledge  at  the  time  that  a 
general  assignment  was  contemplated.  Judge  Peckham. 
in  his  opinion,  carefully  reserves  the  question  of  the  effect 
of  an  excessive  preference  on  the  assignment,  and  the  fur- 
ther question,  whether  such  preference  affects  the  whole 
claim  of  the  preferred  creditor,  or  only  makes  it  subject  to 
reduction  within  the  statutory  limit.  These  questions, 
therefore,  being  res  nova,  must  be*  decided  in  view  of  the 
language  and  policy  of  the  act  of  1887. 

The  object  of  the  act  is  plain  and  unmistakable.  It 
was  intended  to  insure  to  the  general  body  of  the  creditors 
of  an  insolvent  debtor,  upon  a  transfer  of  his  property  by 
general  assignment,  the  right  of  participation  in  the  dis- 
tribution of  the  debtor's  property  to  the  extent  of  at  least 
two-thirds  of  the  assets  of  the  insolvent  after  certain  deduc- 
tions. In  order  to  secure  this  result  the  act  declares  that 
"  any  preference  "  contained  in  a  general  assignment,  other 
than  for  wages  or  salaries  of  employes, "  shall  not  be  valid 
except  to  the  amount  of  one-third  of  the  assigned  estate 
left  after  deducting  such  wages  or  salaries,  and  the  costs 
and  expenses  of  executing  such  trust.*'  The  statute  oper- 
ates upon  the  preference  only,  and  not  upon  the  assign- 
ment or  the  title  of  the  assignee.  It  does  not  undertake 
to  destroy  or  affect  the  assignment,  except  in  so  far  as  it 
provides  for  preferences  beyond  the  prescribed  limit. 
When  the  preferences  made  exceed  this  limit,  the  statute 
intervenes,  and  declares  the  consequence.  It  reduces  the 
preference  to  the  limit  mentioned  in  the  statute.  The 
**  preference,'*  it  declares,  shall  not  be  valid  **  except  '*  to 
the  amount  of  one-third  of  the  assets.  The  statute  enacts 
a  rule  for  the  administration  of  the  trust  in  case  of  pref- 
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erences.  It  may  not  in  many  cases  be  known  until  the 
closing  of  the  trust,  and  the  ascertainment  of  the  amount 
due  for  wages  and  salaries  and  the  expenses  of  adminis- 
tration whether  the  preferences  exceed  the  statutory  limit. 
Creditors  may  or  may  not  know  in  advance  that  they  are 
to  be  preferred,  and,  if  they  know  that  preference  is 
intended,  they  may  or  may  not  know  the  amount  of  the 
assets,  or  whether  the  intended  preference  exceeds  the 
statutory  limit.  They  do  know  the  rule,  and  other  credi- 
tors are  not  defrauded  by  a  preference  in  excess  of  the 
one-third.  The  statute,  we  think,  only  operates  to  scale 
down  the  preference,  if  in  excess.  This  construction 
accomplishes  the  purpose  of  the  statute. 

The  consequences  which  follow  from  the  theory  upon 
which  this  case  was  decided,  viz.,  that  an  excessive  pref- 
erence makes  the  assignment  absolutely  void,  where  the 
assignors  and  the  preferred  creditors  are  cognizant,  when 
the  assignment  is  made  or  securities  taken,  operating  as  a 
preference,  that  the  preference  exceeds  the  statutory  limit, 
would  involve  great  inconsistency.  Such  a  rule  would  de- 
feat the  purpose  of  the  statute,  and  enable  a  creditor,  who 
by  reason  of  the  maturity  of  his  debt,  or  favorable  circum- 
stances enabling  him  to  commence  his  action  earlier  than 
other  creditors,  to  appropriate  the  property  of  the  insolvent 
to  the  payment  of  his  debt,  to  the  exclusion  of  the  other 
creditors.  The  violation  of  the  act  of  1887  would  be  the 
very  circumstance  which  would  enable  him  to  exclude 
other  creditors  from  sharing  in  the  assets. 

The  present  case  is  an  apt  illustration.  The  plaintiffs 
complain  that  the  assignors  have  given  preferences  in 
excess  of  the  statutory  limit,  thereby  depriving  the  general 
body  of  creditors  of  participation  in  the  insolvent  s  prop- 
erty, intended  to  be  secured  by  the  statute  of  1887. 
Thereupon  they  claim,  and  the  judgment  awards  to  them, 
nearly  the  whole  available  property  of  the  assignors,  to  be 
applied  to  the  satisfaction  of  their  debts  exclusively, 
wholly  ignoring  the  rights  of  the  other  creditors.    We  are 
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of  the  opinion  that  the  judgment  proceeds  upon  an  erro- 
neous view  of  the  statute.  An  assignment  is  not,  we 
think,  invalidated  because  it  provides  for  preferences 
exceeding  the  statutory  limit.  Nor,  in  our  opinion,  does 
an  excessive  preference  deprive  the  party  preferred  of  all 
benefit  of  the  preference.  The  statute,  and  not  the  direc- 
tion in  the  assignment,  is,  in  such  a  case,  the  rule  by  which 
.the  assignee  is  to  be  guided  in  administering  the  trust. 
The  preference  is  to  be  reduced  so  as  to  make  it  conform 
to  the  statutory  limit,  and  is  not  annihilated ;  and  if  the 
statute  has  been  violated,  and  the  judgments  in  favor  of 
Moses,  Herts  Bros.  &  Co.,  and  the  transfer  of  accounts  to 
Sonneborn,  constituted  unlawful  preferences,  the  right  of 
creditors  can,  we  think,  only  be  asserted  by  the  assignee, 
or  by  an  action  in  aid  of  the  assignment  for  the  benefit  of 
the  body  of  creditors,  as  in  the  case  of  Spelman  zf,  Freed- 
man  {supra). 

But  the  assumption  which  has  been  made,  that  the 
judgments  in  favor  of  Moses  and  Herts  Bros.  &  Co.,  and 
the  transfer  of  accounts  to  Sonneborn,  constituted  prefer- 
ences within  the  act  of  1887,  is  not  sustained  by  the 
record.  The  judgments,  though  entered  on  the  same 
day  on  which  the  assignment  was  executed  and  filed, 
were  subsequent  in  fact,  and  the  property  vested  in  the 
assignee,  who  took  possession  under  the  assignment, 
before  the  judgments  were  entered  or  the  executions 
were  issued.  The  entry  of  the  judgments  was  intention- 
ally postponed  until  after  the  execution  and  filing  of  the 
assignment.  It  was  disclosed  by  the  evidence  introduced 
by  the  plaintiffs  that  the  assignees  refused  to  permit  the 
judgments  to  be  entered  so  as  to  give  them  priority  over 
the  assignment.  **  They  were  to  stand  like  all  creditors  ; 
whatever  value  a  judgment  gave  them  after  the  assign- 
ment, they  were  to  have,  but  no  other  value."  The  case 
of  Burger  v.  Varrelmann,  {supra,)  is  authority  for  the  prop- 
osition that  a  preference,  within  the  act  of  1887,  may  be 
obtained  through  separate  instruments  executed  before. 
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but  in  contemplation  of,  the  execution  of  a  general  assign- 
ment. But  it  is  legally  impossible  that  a  preference  can 
be  created  by  the  confession  of  a  judgment  made  and 
entered  after  the  assignment  is  executed  and  filed,  and 
the  assignee  has  taken  possession  of  the  assigned  prop- 
erty, and  the  fact  that  but  a  few  moments  intervened 
between  the  two  transactions  can  make  no  difference. 
The  finding  that  the  execution  of  the  assignment  and  the 
entry  of  the  judgments  were  parts  of  a  scheme  to  create 
an  unlawful  preference,  does  not  alter  the  fact  that  the 
sequence  of  events  made  the  scheme  impossible  of  execu- 
tion. The  levy  and  sale  of  the  property  on  the  execu- 
tions were  in  hostility  to  the  rights  of  the  assignee,  and 
he  brought  an  action  for  the  conversion  of  the  property. 
It  so  happened  that  chapter  294  of  the  Laws  of  1888 
went  into  force  July  i,  1888, — the  day  before  the  execu- 
tion  of  the  assignment, — whereby  it  was  required  that  in 
all  general  assignments  the  assignor  should  state  his  resi- 
dence and  the  kind  of  business  carried  on  by  him.  It 
was  held  by  the  court  of  common  pleas  in  the  city  of 
New  York,  in  the  case  of  Bloomingdale  v,  Seligman  {22 
Abb.  N.  C  98  ;  S.  C,  19  State  Rep,  64  ;  i  N,  K  Supp.  243), 
which  was  another  attack  on  the  assignment  now  in  ques- 
tion, that  the  noncompliance  with  the  act  of  1888  ren- 
dered the  assignment  void,  and  the  suit  brought  by  the 
assignee  for  the  levy  and  sale  of  the  property  under  the 
judgments  of  Moses  and  Herts  Bros.  &Co.  was  thereupon 
discontinued.  This  court,  in  Duchess  Co.  Mut.  Insurance 
Co.  V,  Van  Wagonen  (132  N,  Y,  398)  held  that  the 
omission  to  comply  with  the  act  of  1888  did  not  invalid- 
ate an  assignment.  In  this  case  it  is  true  that  the  assign- 
ors promoted  the  securing  of  the  judgments;  but  in  so 
doing  they  violated  no  rights  of  the  creditors.  The 
judgments  were  for  valid  debts,  and  they  were  not  suf- 
fered to  be  entered  until  the  right  of  the  assignee  under 
the  assignment  had  become  vested  and  perfect.  The 
judgments  and  executions  constituted,  and  could  consti- 
VoL.  XXX.— 17 
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tute,  no  preference  under  the  act  of  1887.  If  no  assign- 
ment had  been  made,  the  judgments  could  not  have  been 
assailed  by  the  other  creditors  (Manning  v.  Beck,  129  N. 
K  I  ;  29  N.  E.  Rep.  90) ;  and  having  been  entered  after 
the  assignment,  the  other  creditors  have  no  ground  for 
complaint.  We  can  perceive  no  way  in  which  Moses  and 
Herts  Bros.  &  Co.  can  be  compelled  to  account  for  the 
proceeds  of  the  property  sold  on  the  executions  except  in 
an  action  brought  by  the  assignee  or  in  his  right,  assert- 
ing title  under  the  assignment.  Assuming,  as  we  must, 
that  the  property  sold  under  the  judgments  and  execu- 
tions of  Moses  and  Herts  Bros.  &  Co.  belonged  to  the 
.assigned  estate,  it  was  not  made  to  appear  that  the 
accounts  assigned  to  Sonneborn  exceeded  in  amount  one- 
third  of  the  assets  of  the  insolvents,  after  making  the 
deductions  specified  in  the  act  of  1887.  These  views  lead 
to  a  reversal  of  the  judgments  of  the  Special  and  General 
Terms,  and  the  granting  of  a  new  trial. 

All  the  judges  concurred. 
Judgments  reversed. 


Note   on    the    Effect  of    Preferences    in    a    General 
Assignment  for  Benefit  of  Creditors. 

Naturally,  after  ilie  long  contest  on  the  rightfulness  of 
allowing  preferences  in  assignments  for  creditors,  the  act 
of  1887  sanctioning  them,  to  the  amount  of  one-third  the 
net  assets  only,  seems  to  have  been  regarded  differently, 
according  as  one  regards  preferences  as  just  or  unjust.  It 
squares  with  the  opinion  of  those  who  condemn  them,  and 
with  tiie  policy  of  the  bankrupt  law  whicii  made  them  illegal, 
to  regard  the  act  of  1887  as  a  positive  prohibition  of  the  pur- 
pose to  prefer  beyond  one-third,  and  to  deem  an  excessive 
preference  a  malum  prohibitum^  because  a  fraud  on  creditors  ; 
and  therefore  tlie  giving  such  a  preference  as  an  act  of  ille- 
gality. This  is  the  view  on  which  the  action  in  the  text  was 
framed. 

The  conclusion  of   the  court  squares  with   the  common- 
Jaw  doctrine  that  the  giving  of  preferences  is  innocent,  and 
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the  power  to  give  them  important  to  business  interests  ; 
and  that  the  intent  to  give  all  that  the  law  will  now  allow 
is  equally  proper.  Consequently,  as  the  law  prescribes  a 
measure  of  amount  whicii  can  never  be  ascertained  in 
advance  of  the  final  settlement  of  the  assigned  estate,  there 
seems  to  be  no  middle  ground  short  of  holding  that  the 
debtor's  intent  to  give  and  the  creditor's  intent  to  receive 
as  large  a  preference  as  possible  are  legal  ;  and  that  the  law 
does  not  require  them  to  keep  within  the  limit  in  their 
transfers,  but  only  requires  the  assignee  and  the  court  to 
keep  within  the  limit  in  their  administration.  The  statute 
in  this  aspect  may  be  compared  to  the  act  of  i860  in  relation 
to  wills,  which  declares  that  bequests  to  charity  in  the  will 
of  a  testator  leaving  specified  survivors,  shall  be  valid  to  the 
extent  of  one-half  of  the  estate  only.  This  limit  too  is  one 
that  cannot  be  ascertained  before  the  final  settlement  of  the 
estate.  This  restriction  does  not  render  it  illegal  for  such 
a  testator  to  make  a  will  giving  all  his  estate  to  charity. 
The  law  does  not  stamp  with  illegality  an  intention  nor  an 
attempt  to  exercise  the  old  freedom  of  testamentary  power, 
but  limits  the  result,  and  gives  a  right  to  tiie  survivors 
specified  to  have  the  administration  regulated  accordingly. 
It  is  not  perhaps  inconsistent  with  the  freedom  in  creat- 
ing preferences  on  paper  which  the  decision  in  tiie  text 
seems  to  sanction,  if  we  should  add  that  a  case  in  which  the 
bulk  of  the  assets  should  be  intentionally  given  in  prefer- 
ence, in  a  manner  which  would  necessarily  and  intentionally 
put  creditors  to  the  delay  and  expense  of  ligitation  in  order 
to  get  any  assets  into  the  hands  of  an  assignee,  might  raise 
a  different  question  from  that  presented  here. 

The  recent  decisions  of  the  courts  as  to  the  duty  of  a 
trustee  to  uphold  and  sustain,  if  possible,  the  instrument 
creating  the  trust,  may  in  some  instances  create  a  doubt  in 
the  minds  of  assignees  as  to  the  course  which  they  should 
pursue  when  the  validity  of  the  assignment  is  attacked. 
The  court  of  appeals  has  recently  held  that  it  is  the  duty 
of  a  trustee  under  a  will  to  maintain  its  validity  even  when 
the  beneficiaries  desire  to  have  it  adjudged  void,  and  inti- 
mate that  an  offer  of  Judgment  or  the  mere  suffering  of  a 
default  in  such  action  would  be  a  breach  of  duty  on  the 
part  of  the  trustee  (Cuthbert  v,  Chauvet,  136  N,  V.  326). 
It  is  probable  that  a  less  stringent  rule  would  apply  under 
an  assignment  for  creditors  where  the  interest  of  the  bene- 
ficiaries is  assignable  and  more  subject  to  their  control,  but 
doubtless  the  duty  of  actively  maintaining  the  validity  of 
the  instrument  rests  to  some  degree  upon  the  assignee. 
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It  has  been  lield,  liAwever,  that  an  assignee  will  not  be 
allowed  his  expenses  in  unsuccessfully  defending  the  valid- 
ity of  the  assignment  in  a  creditor's  suit,  and  that  it  is  his 
duty  to  call  the  creditors  together  and  ask  them  to  indem- 
nify him  (Mayer  v.  Hazard,  49  Hun^  222).  Even  if  it  be 
conceded  tliat  the  assignee  would  be  protected  in  his  failure 
to  defend,  as  against  subsequent  complaints  on  the  part  of 
creditors  who  had  expressly  refused  to  furnish  the  desired 
indemnity,  the  difficulty,  and  in  some  cases  absolute  impos- 
sibility, of  communicating  with  creditors  or  of  even  ascer- 
taining who  they  are  within  the  time  allowed  for  defending 
a  suit,  may  cause  much  embarrassment,  while  the  reluctance 
of  creditors,  already  contemplating  a  loss  of  a  portion  of 
their  debt,  to  assume  the  responsibility  of  a  litigation, 
uncertain  both  in  its  result  and  in  the  amount  of  expense 
involved,  will  doubtless  often  prevent  the  prompt  support 
of  the  assignee  in  the  cases  where  he  is  able  to  call  the 
creditors  together. 


EQUITABLE     LIFE    ASSURANCE    SOCIETY    v. 
BRENNAN. 

iV,    K    Supreme     Courts    First   District ;     Trial    before 
Referee^  January^  1893. 

1 .  Covenant  restricting  use  of  lands  ;  enforcement  by  prior  grantee 

of  covenantee.]  A  covenant  against  the  erection  of  any  stable, 
etc.,  by  the  grantee  in  a  deed  of  the  last  lots  conveyed  by  a 
grantor,  who  originally  owned  the  entire  block,  and  whose  prior 
conveyances  contained  similar  restrictions,  inures  to  the  bene- 
fit of  the  prior  grantees  and  their  assigns,  and  may  be  en- 
forced by  an  adjoining  owner,  notwithstanding  an  attempted 
release  of  the  covenant  by  the  sole  legatee  and  devisee  of  the 
grantor. 

2.  Injunction  to  enforce  such  covenant ;   change  in  surroundings?^ 

Where  at  the  time  of  a  conveyance  of  lots  fronting  on  a  city 
street,  such  street  was  occupied  by  a  steam  railroad,  the  mere 
subsequent  increase  in  the  number  of  trains  which  pass  through 
the  street  and  which  are  switched  near  the  premises  in  ques- 
tion, will  not  constitute  such  a  change  in  the  surroundings  as 
will  prevent  a  court  of  equity  from  specifically  enforcing  a  cov- 
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enant  on  the  part  of  the  grantee,  not  to  erect  any  stable  on  the 
conveyed  premises. 
'^  Judgment :  provision  for  avoidance  of  injunction  against  build- 
ing  upon  payment  of  fixed  damages,]  In  an  action  by  an  adjoin- 
ing owner  to  specifically  enforce  a  covenant  not  to  erect  any 
stable  on  defendant's  premises,  by  enjoining  the  erection  of  pro- 
posed private  siables  thereon,  where  plaintiff's  property  con- 
sisted of  flats  or  apartment  houses,  and  pending  the  action,  de- 
fendant completed  the  erection  of  his  stables. — Held,  that  as  the 
violation  of  the  covenant  did  not  interfere  with  a  home  or  per- 
manent abiding  place  of  plaintiff,  and  as  the  extent  of  plaintiff's 
damage  in  money  was  proven  on  the  trial  by  competent  testi- 
mony, and  as  defendant's  buildings  could  be  used  for  no  other 
purpose  than  that  intended,  the  decree  should  be  for  an  injunc- 
tion, unless  withm  sixty  days  the  defendant  pay  such  damage, 
as  fixed,  with  interest  from  the  date  of  judgment,  and  that  upon 
such  payment  plaintiff  should  deliver  a  release  of  the  coven- 
ant so  far  as  it  restricts  the  use  of  defendant's  premises  for 
private  siables  such  as  those  erected. 

Trial  before  a  referee  to  hear  and  determine. 

The  nature  of  the  action  and  the  facts  are  fully  stated 
in  the  opinion  of  the  referee. 

Lucius  H,   Beers  {Lord,  Day  &   Lord,  attorneys),  for 
plaintiff. 

Moses    Weinman  {Guggenheimer  6r   Untermyer,  attor- 
neys), for  defendant. 

Michael  H.  Cardozo,  Referee. — Prior  to  April  15, 
•  1 88 1,  the  trustees  of  St.  Patrick's  Cathedral  were  the 
owners  of  the  block  of  land  in  the  City  of  New  York, 
bounded  westerly  by  Madison  avenue,  easterly  by  Fourth 
(or  Park)  avenue,  northerly  by  Fifty-first  street,  and  south- 
erly by  Fiftieth  street.  One  J.  Augustus  Page  contracted 
to  buy  from  the  trustees'  this  block  of  land,  and  in  his 
contract  of  sale  agreed  that  the  westerly  half  of  the  block 
should  be  restricted  as  therein  provided.     By  deed  bear- 
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ing  date  April  15,  i88i,.the  trustees  conveyed  to 
Henry  Villard,  with  the  consent  of  said  Page,  that  portion 
of  the  block  which  fronts  on  Madison  avenue,  being  two- 
hundred  feet  and  ten  inches  in  front  on  said  avenue,  and 
one  hundred  and  twenty-five  feet  in  depth  on  Fiftieth 
and  Fifty-first  streets. 

In  this  deed  the  following  covenant,  pursuant  to  the 
terms  of  said  contract,  was  inserted  : 

"  And  the  said  party  of  the  second  part,  for  himself, 
his  heirs,  executors  and  administrators,  and  assigns,  doth 
hereby  covenant,  promise  and  agree  to  and  with  the  said 
parties  of  the  first  part,  their  successors  and  assigns,  that 
neither  he  nor  any  of  his  heirs  or  assigns,  shall  at  any 
future  time  or  times,  erect  or  build  or  permit  or  cause  to 
be  erected  or  built,  any  stable,  factory,  machine-shop, 
brewery,  distillery,  slaughter-house,  carpenter  or  smith's 
shop,  or  structure  or  erection  for  the  purpose  of  any  kind 
of  manufacturing,  or  for  any  trade,  business  or  employ- 
ment which  shall  be  dangerous  or  noxious  or  constitute  a 
nuisance  upon  any  part  of  the  above  described  premises. 
And  the  said  party  of  the  second  part,  for  himself,  his 
heirs,  executors,  administrators  and  assigns,  doth  hereby 
further  covenant,  promise  and  agree  to  and  with  the 
parties  of  the  first  part,  their  successors  and  assigns,  that 
no  building  or  buildings  other  than  first-class  stone  or 
brick-front  dwelling-houses  or  French  apartment-houses, 
shall  be  erected  upon  any  part  of  the  above  described 
premises.  It  being  understood  and  agreed  that  the  fore- 
going covenants  on  the  part  of  the  party  of  the  second 
part,  shall  run  with  the  land  and  bind  all  successive" 
owners  and  their  heirs  and  assigns." 

The  trustees  thereafter  conveyed  all  the  rest  of  the 
block  to  said  Page,  and  the  westerly  half  of  the  block  was 
likewise,  in  accordance  with  the  terms  of  said  contract, 
restricted  by  the  same  covenant  as  is  found  in  the  above- 
mentioned  deed  from  said  trustees  to  Villard.  By  deed 
dated  December  2,  1881,  Page  conveyed  to  Villard  two 
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lots,  each  twenty-five  feet  in  width,  on  the  northerly  side 
of  Fiftieth  street,  beginning  one  hundred  and  fifty  feet 
easterly  from  the  point  formed  by  the  intersection  of  the 
northerly  line  of  Fiftieth  street,  and  the  easterly  line  of 
Madison  avenue.  By  deed  dated  June  23,  1881,  Page 
conveyed  to  Henry  Villard  two  lots  beginning  at  a  point 
on  the  northerly  line  of  Fiftieth  street,  distant  one  hun- 
dred and  twenty.five  feet  easterly  from  the  northeasterly 
corner  of  Madison  avenue  and  Fiftieth  street ;  running- 
thence  northerly  and  parallel  with  Madison  avenue,  ta 
the  southerly  line  of  Fifty-first  street,  being  twenty-five 
feet  in  front  on  Fiftieth  street  and  twenty-five  feet  in 
front  on  Fifty-first  street,  and  about  two  hundred  feet 
and  ten  inches  in  depth.  By  deed  dated  October  21, 
188 1,  Page  conveyed  to  Artemus  H.  Holmes  two  lots 
beginning  one  hundred  and  seventy-five  feet  easterly  from 
the  northeasterly  corner  formed  by  the  intersection  of  the 
easterly  line  of  Madison  avenue  and  Fiftieth  street,  run- 
ning through  to  the  southerly  side  of  Fifty-first  street,  and 
being  twenty-five  feet  in  width  on  each  street. 

The  foregoing  deeds  from  Page  to  Villard  and  to 
Holmes  were  all  made  subject  to  the  restrictions  and  cov- 
enants expressed  in  the  deed  from  the  trustees  of  St. 
Patrick's  Cathedral  to  J.  Augustus  Page,  dated  April  15, 
1 88 1,  and  recorded  in  the  office  of  the  register  of  the  City 
and  County  of  New  York,  in  Liber  1586  of  Conveyances, 
page  413.  By  deed  dated  January  10,  1882,  Page  con* 
veyed  to  Robert  Goelet  and  Ogden  Goelet,  the  two  lots  of 
land  on  the  southerly  side  of  Fifty-first  street  beginning 
two  hundred  feet  easterly  of  Madison  avenue,  each  lot 
being  twenty-five  feet  in  width  in  front,  by  one  hundred 
feet  and  five  inches  in  depth  on  each  side.  This  deed  con- 
tained the  following  covenant,  viz. :  "  The  said  parties  of 
the  second  part,  for  themselves  their  heirs,  executors  and 
administrators  and  assigns,  do  hereby  covenant,  promise 
and  agree  to  and  with  the  said  parties  of  the  first  part, 
their  heirs  and  assigns,  that  neither  they  nor   any  of  their 
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heirs  or  assigns,  shall  at  any  future  time  or  times,  erect  or 
build  or  permit  or  cause  to  be  erected  or  built,  any  sta- 
ble, machine-shop,  brewery,  distillery,  slaughter-house,  or 
smith's  shop,  upon  said  premises  ;  it  being  understood  and 
agreed  that  the  foregoing  covenants  on  the  part  of  the 
parties  of  the  second  part  shall  run  with  the  land  and 
bind  all  successive  owners  thereof,  and  their  heirs  and 
assigns.'* 

By  deed  dated  December  i6,  1882,  Page  conveyed  to 
Rosanna  Spaulding  two  lots  on  the  north  side  of  Fiftieth 
street,  beginning  two  hundred  feet  easterly  of  Madison 
avenue,  each  twenty-five  feet  in  width  and  one  hundred 
feet  in  depth.  By  deed  dated  March  i,  1883,  Page  con- 
veyed to  Abraham  Benson  all  the  rest  of  the  block  con- 
veyed to  him  by  the  trustees,  consisting  of  the  entire 
front  on  Fourth  avenue,  and  one  hundred  and  fifty  feet 
in  depth  on  each  street.  The  deeds  from  Page  to 
Spaulding  and  from  Page  to  Benson  both  contain  the 
same  covenant  that  is  found  in  the  deed  from  Page 
to  Goelet  of  January  10,  1882.  After  the  deed  from 
Page  to  Spaulding  was  made  two  apartment-houses 
were  erected  on  the  land  therein  described,  and  by  sundry 
mesne  conveyances  the  plaintiff,  thereafter  and  on  August 
3,  1 891,  became  the  owner  thereof.  By  deed  dated  Feb- 
ruary 21,  1884,  one  Robert  C.  Hine  became  the  owner  of 
the  Fourth  avenue  front  theretofore  conveyed  by  Page  to 
Abraham  Benson,  and  Page  (Benson's  grantor)  having 
died,  a  release  was  obtained  by  Hine  from  the  widow  and 
sole  legatee  and  devisee  of  Page,  as  to  the  covenant 
against  nuisances  found  in  the  deed  from  Page  to  Benson. 
Thereafter,  the  defendant,  by  sundry  mesne  conveyan- 
ces, became  the  owner  of  the  land  on  Fourth  avenue,  and 
in  none  of  the  subsequent  conveyances  was  any  reference 
made  to  the  covenant  found  in  the  deed  from  Page  to 
Benson.  In  the  beginning  of  the  month  of  May,  1892,  the 
defendant  filed  plans  in  the  department  of  buildings  in  the 
City  of  New  York  for  the  erection  of  six  buildings  there- 
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•on,  to  be  used  as  private  stables  ;  three  of  them  to  front 
on  Fiftieth  street  and  three  to  front  on  Fifty-first  street, 
and  each  to  be  twenty-five  feet  in  width. 

This  action  was  brought  by  the  plaintiff  to  restrain  the 
use  by  the  defendant  of  this  property  as  stables,  for  the 
reason,  as  it  claims,  that  such  use  is  in  violation  of  the 
•covenant  contained  in  the  deed  from  Page  to  Benson.  The 
notice  of  pendency  of  action  was  filed  in  the  county  clerk's 
office  in  and  for  the  City  and  County  of  New  York  on 
June  22,  1892,  and  this  action  was  commenced  on  or  about 
that  day. 

The  plaintiff  claims  that  it  has  a  right  in  equity  to 
enforce  the  covenant  found  in  the  deed  from  Page  to  Ben- 
son, and  that  the  release  from  Page's  widow  and  sole  lega- 
tee and  devisee  to  Hine  (Benson's  successor  in  title)  was 
wholly  inoperative,  for  the  reason  that  such  covenant  was 
not  alone  for  the  benefit  of  Page,  but  likewise  for  the 
benefit  of  Page's  other  grantees  in  the  block,  of  whom  the 
plaintiff's  predecessor  in  title,  Spaulding,  was  one.  The 
plaintiff  also  claims  that  its  grantor,  Spaulding,  took  title 
in  reliance  upon  an  agreement,  supported  by  a  sufficient 
consideration  made  by  Page  with  Spaulding,  that  Page 
would  restrict  all  the  rest  of  the  property  owned  by  him 
in  the  block. 

The  defendant  insists  that  the  covenant  found  in  the 
deed  from  Page  to  Benson  was  solely  for  the  benefit  of 
Page,  and  that  no  adjoining  owner  can  enforce  it ;  that, 
therefore,  Page's  widow  and  sole  legatee  and  devisee  had 
an  absolute  right  to  release  it,  and  that  the  release  was 
effectual.  The  defendant  also  claims  that  he  took  with- 
out any  notice  of  any  agreement  or  understanding  between 
Page  and  Spaulding,  and  that  such  agreement  or  under- 
standing, if  any,  cannot  be  enforced  against  him.  The 
defendant  also  claims  that  there  has  been  such  a  change 
in  the  use  of  the  land  on  Fourth  avenue  as  to  render  it 
inequitable,  assuming  the  original  covenants  in  the  deeds 
to  be  still  effectual,  to  enforce  them. 
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The  first  question  for  determination  in  the  case  is 
whether  the  covenant  against  nuisances  in  the  deed  from 
Page  to  Benson  was  made  for  the  benefit  of  the  prior 
purchasers  from  Page  of  the  adjoining  lots,  and  therefore 
created  an  equitable  easement  over  the  lots  conveyed  to 
Benson. 

After  a  careful  consideration  of  all  the  authorities 
cited  by  counsel,  and  many  more  that  have  been  exam- 
ined, it  must  be  held  that  the  covenant  in  the  deed  to 
Benson  was  intended  to  protect  prior  purchasers  from 
Page  of  adjoining  lots.  At  the  time  of  the  conveyance 
to  Benson,  Page  had  conveyed  all  the  other  portions  of 
the  block  which  he  had  owned.  The  conveyance  to 
Benson  was  on  March  I,  1883,  and  embraced  twelve  lots 
of  land,  and  covers  all  the  land  Page  then  owned  in  the 
block,  and  he  conveyed  it  with  the  same  restrictive  cov- 
enants that  he  had  put  in  the  prior  deeds  to  the  Goelets 
and  to  Spaulding  ;  Page  had  no  longer  any  interest  in  any 
of  the  land,  as  such,  in  the  block ;  he  no  longer  owned 
any  of  the  property  in  the  block  that  could  be  injured  by 
any  breach  of  the  covenant.  The  covenant  in  the  deed 
to  Benson  must,  therefore,  have  been  intended  by  Page 
for  the  protection  of  the  prior  vendees  of  lots  in  the  block. 
In  each  deed  of  the  easterly  half  of  the  block,  Page  had 
inserted  a  covenant  against  nuisances,  and  when  he  parted 
with  his  last  lot  in  the  easterly  half  he  put  in  the  same 
covenants.  These  facts  conclusively  show  an  intention  on 
Page's  part  to  establish  a  uniform  plan  of  restriction  as  to 
the  entire  easterly  half  of  this  block. 

In  Post  V.  Weil  (115  N.  Y.  361).  in  which  there  arose 
a  question  as  to  the  distinction  between  a  condition  and 
a  covenant  in  a  deed,  Mr.  Justice  Gray,  speaking  for  the 
court  of  appeals,  says :  **  I  think  we  all  will  agree  that 
the  presumption  here,  as  in  every  other  case,  where  a 
restriction  is  inserted  in  a  deed  against  undesirable  struc- 
tures or  trades,  is  that  the  insertion  was  for  the  purpose  of 
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protecting  rights,  which  the  grantor  had  in  adjacent  prop- 
erty." 

In  Trustees  of  Columbia  College  v.  Lynch  (70  N.  Y. 
440),  at  page  447,  Mr.  Justice  Allen,  says  :  "  An  ease- 
ment in  favor  of,  and  for  the  benefit  of  lands  owned  by 
third  persons,  can  be  created  by  grant,  and  a  covenant  by 
the  owner,  upon  a  good  consideration,  to  use,  or  to  refrain 
from  using,  his  premises  in  a  particular  manner,  for  the 
benefit  of  premises  owned  by  the  covenantor,  is,  in  effect^ 
the  grant  of  an  easement,  and  the  right  to  the  enjoyment 
of  it  will  pass  as  appurtenant  to  the  premises  in  respect  of 
which  it  was  created.  Reciprocal  easements  of  this  char- 
acter may  be  created  upon  the  division  and  conveyances 
in  severalty  to  different  grantees  of  an  entire  tract,  and 
they  may  be  created  by  a  reservation  in  a  conveyance,  by 
a  condition  annexed  to  a  grant,  or  by  a  covenant,  and 
even  a  parol  agreement  of  the  grantees  (Curtiss  z/.  Ayrault, 
47  N,  V.  73  ;  Tallmadge  v.  East  River  Bank,  26  It/.  105  ; 
Gibert  v.  Peteler,  38  Bard.  488 ;  affirmed,  38  N.  Y.  165). 
The  right  sought  to  be  enforced  here  is  an  easement,  or, 
as  it  is  sometimes  called,  an  amenity,  and  consists  in 
restraining  the  owner  from  doing  that  with,  and  upon,  his 
property  which,  but  for  the  grant  or  covenant,  he  might 
lawfully  have  done,  and  hence  is  called  a  negative  ease- 
ment, as  distinguished  from  that  class  of  easements  which 
compels  the  owner  to  suffer  something  to  be  done  upon 
his  property  by  another  {IVas/i.  on  Easements^  5).  Ease- 
ments of  all  kinds  may  be  created  and  exist  in  favor  of 
any  third  person,  irrespective  of  any  privity  of  estate  or 
community  of  interest  between  the  parties ;  and,  in  this 
respect,  there  is  no  distinction  between  negative  easements 
and  those  rights  that  are  more  generally  known  as  ease- 
ments, as  a  way,  etc.*' 

At  page  449,  the  same  learned  judge  says :  "  An  owner 
may  subject  his  lands  to  any  servitude,  and  transmit  them 
to  others  charged  with  the  same  ;  and  one  taking  title  to 
lands,  with  notice  of  any  equity  attached  thereto,  or  any 
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outstanding  right  or  claim  affecting  the  title  or  the  use 
and  enjoyment  of  the  lands,  takes  subject  to  such  equities, 
and  such  right  or  claim,  and  stands,  in  the  place  of  his 
grantor;  bound  to  do  or  forbear  to  do  whatever  he  would 
have  been  bound  to  do  or  forbear  to  do.  Lord  COTTEN- 
HAM  uses  this  language  :  *  If  an  equity  is  attached  to 
property  by  the  owner,  no  one  purchasing,  with  notice  of 
that  equity,  can  stand  in  a  different  situation  from  the 
party  from  whom  he  purchased '  (Tulk  v.  Moxhay,  2  PhiL 
774).  In  the  case  cited,  a  covenant  between  grantor  and 
grantee,  in  respect  to  the  use  of  the  granted  premises,  was 
enforced  against  subsequent  grantees  thereof,  with  notice. 
The  rule  is  of  universal  application,  as  stated  by  Lord 
COTTENHAM  (Tallmadge  v.  East  River  Bank,  supra; 
Story  s  Eg.  Jur.  §§  395,  397).  Here  each  successive 
grantee,  from  Beers,  the  covenantor,  down  to  and  includ- 
ing the  defendant  Lynch,  the  present  owner,  not  only  had 
notice  of  the  covenant,  and  all  equities  growing  out  of 
the  same,  but  took  their  title  in  terms  subject  to  it,  and 
impliedly  agreeing  to  observe  it.  It  would  be  unreason- 
able and  unconscientious  to  hold  the  grantees  absolved 
from  the  covenant  in  equity  for  the  technical  reason 
assigned,  that  it  did  not  run  with  the  land,  so  as  to  give 
an  action  at  law.  A  distinguished  judge  answered  a  like 
objection  in  a  similar  case  by  saying,  in  substance,  that,  if 
an  action  at  law  could  not  be  maintained,  that  was  an 
additional  reason  for  entertaining  jurisdiction  in  equity 
and  preventing  injustice.  The  action  can  be  maintained 
for  the  establishment  and  enforcement  of  a  negative  ease- 
ment created  by  the  deed  of  the  original  proprietor,  affect- 
ing the  use  of  the  premises  now  owned  and  occupied  by 
the  defendants,  of  which  they  had  notice,  and  subject  to 
which  they  took  title.  There  is  no  equity  or  reason  for 
making  a  servitude  of  the  character  of  that  claimed  by 
the  plaintiffs  in  the  lands  of  the  defendant,  an  exception 
to  the  general  rule  which  charges  lands  in  the  hands  of  a 
purchaser  with  notice  with  all  existing  equities,  easements 
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and  servitudes.     The   rule  and  its  application  does  not 
depend  upon  the  character  or  classification  of  the  equities 
claimed,  but  upon  the  position  and  equitable  obligation  of 
the  purchaser.     The  language  of  courts  and  of  judges  has 
been  very  uniform  and  very  decided  upon  this  subject,  and 
all  agree  that  whoever  purchases  lands  upon  which  the 
owner  has  imposed  an  easement  of  any  kind,  or  created  a 
charge  which  would    be  enforced  in  equity  against  him, 
takes  the  title  subject  to  all  easements,  equities  and  charges 
however  created,  of  which  he  has  notice  (Parker  v.  Night 
ingale,  6  Allen,  341  ;  Catt  v.  Tourle,  L,  R,  4  Ck.  Afp,  654 
Carter   v.   Williams,    18    W.   R,    593,    before  Vice-Chan 
James;   Wolfe  v.  Frost,  4  Sand/,  Ck.  72  ;   Tulk  v.  Mox 
hay,  supra  ;  Whitney  7/.  Union  Railroad  Co.,  1 1  Gray,  359 
.Gibert    v.    Peteler,   supra ;    Barrow    v.    Richard,  supra ; 
Greene  v,  Creighton,  7  R,  I,  i  \  Brouwer  v.  Jones,  21  Barb, 

I53)-" 

The  leading  case  in  this  State,  which  has  been  fre- 
quently cited  by  our  own  and  other  courts,  is  that  of  Bar- 
row V,  Richard,  8  Paige,  351  (reported  in  3  Edw.  Ck,  p. 
96,  as  Barron  v.  Richard).  In  this  case  the  covenant  was 
as  follows :  "  Provided,  however,  and  this  indenture  and 
the  estate  hereby  granted  are  declared  to  be  on  this 
express  condition,  that  there  shall,  at  no  time,  be  erected, 
made,  carried  on,  permitted  or  suffered  upon  any  part  of 
the  hereby  granted  premises,  any  livery-stable,  slaughter- 
house, tallow  chandlery,  smith's  shop,  forge,  furnace,  brass 
or  other  foundry,  nail  or  other  iron  factory,  or  any  manu- 
factory for  the  making  of  glue,  varnish,  vitriol,  ink  or  tur- 
pentine ;  nor  for  dressing  or  keeping  skins  or  hides,  or 
any  distillery  or  brewery,  nor  any  other  manufactory, 
trade  or  business  whatsoever  which  shall  or  may  be  in 
anywise  offensive  to  the  neighboring  inhabitants  ;  and  in 
default  whereof,  this  indenture  and  every  clause,  article  or 
thing  herein  contained  shall  become  void  to  all  intents 
and  purposes  "  (See  3  Edw,  Ck,  97). 

In  Brouwer  v.  Jones  (23  Barb,  153),  there  was  a  cove- 
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nant  similar  in  form  to  that  found  in  Barrow  v.  Richard, 
and  Judge  Emott,  delivering  the  opinion  of  the  court,  at 
page  162,  says  :  "  The  object  of  the  covenants  inserted 
in  the  deeds  of  all  the  lots  included  in  the  tract  of  which 
the  lots  both  of  the  plaintiffs  and  defendants  are  a  part,  was 
to  protect  the  whole  tract  and  every  lot  belonging  to  it, 
whether  in  the  hands  of  the  original  owners  or  of  any  sub- 
sequent grantees,  from  nuisances  or  offensive  and  injur- 
ious erections  or  occupations.  Every  conveyance  from 
Brouwer  &  Mason  contained  such  a  covenant,  and  every 
lot  conveyed  by  them  had  an  easement  in  every  other  lot 
to  forbid  or  restrain  its  use  or  occupation  in  any  offensive 
way.  And  therefore  I  am  unable  to  see  in  what  respect 
the  relative  dates  of  the  conveyances  to  the  grantees  of 
Brouwer  &  Mason  can  make  any  difference.  Every  such 
covenant,  in  every  deed  given  by  them,  was  intended  not 
only  for  their  benefit  but  also  for  that  of  all  their  prior  as 
well  as  subsequent  grantees,  and  created  this  easement  in 
behalf  of  the  whole  property.  This  court  may  therefore 
very  properly  be  asked  to  interpose  in  behalf  of  any  of  the 
owners  of  the  lots,  as  being  parties  for  whose  benefit  the 
covenants  were  made.  The  reasoning  and  the  conclusions 
of  Vice-Chancellor  McCoUN  and  Chancellor  WALWORTH, 
in  the  case  of  Barrow  v.  Richard,  are  perfectly  satisfactory 
to  me.  I  cannot  distinguish  the  present  case  from  that, 
taking  the  most  favorable  view  of  the  facts  here  for  the 
defendant.  And  I  am  not  at  all  disposed  to  overrule  so 
wise,  well  considered  and  beneficial  a  principle  of  equity 
as  that  which  is  asserted  in  these  and  similar  cases  in  the 
courts  of  this  country.'* 

These  cases  have  been  followed  by  many  in  our  courts, 
but  it  is  earnestly  contended  on  behalf  of  the  defendant 
that  they  are  all  to  be  distinguished,  for  the  reason  that 
in  the  covenants  which  have  been  before  the  courts  for 
construction  in  such  cases  the  words  **  neighboring 
inhabitants  '*  are  found,  which  are  not  in  the  covenant 
now  under  consideration,  and  that  a  different  rule  is  there- 
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fore  to  be  applied.  It  is  impossible  to  see  upon  what 
-principle  the  insertion  of  the  words  "  neighboring  inhab- 
itants "  can  change  the  rule,  for  it  is  clear  that  those 
words  do  not  create  in  such  *'  neighboring  inhabitants  " 
any  right  of  action,  and  that  they  qualify  only  the  charac- 
ter of  the  nuisances  which  are  forbidden.  In  other  words, 
the  words  "  neighboring  inhabitants  **  are  inserted  to  show 
that  not  alone  are  the  nuisances  which  are  expressly 
named  prohibited,  but  all  others  which  shall  be  injurious 
to  such  "  neighboring  inhabitants." 

This  view  is  fully  sustained  by  the  recent  case  of 
Raynor  v.  Lyon  (46  Hun,  227).  That  action  was  brought 
for  the  specific  performance  of  a  contract  made  by  the 
plaintiff  with  the  defendant  for  the  sale  and  purchase  of 
two  lots  of  land  on  the  southerly  side  of  One  Hundred  and 
Forty-third  street  in  this  city.  By  the  contract  the  plaint- 
iff agreed  to  deliver  to  the  defendant  a  deed  of  the 
premises  in  fee  simple  free  from  all  encumbrances.  The 
defendant  resisted  the  performance  of  the  agreement 
upon  the  ground  that  the  deed  which  had  been  tendered 
would  not  convey  the  premises  free  from  all  encum- 
brances, and  to  maintain  this  defense  it  was  proved  that 
Nathaniel  Jarvis,  Jr.,  was  the  owner  of  a  block  of  land  in 
the  city  of  New  York  in  June,  1852,  which  block  he  laid 
out  into  lots,  and  conveyed  such  lots  to  different  pur- 
chasers, on  or  about  June  i,  1852,  and  that  in  each  of  the 
deeds  there  was  a  covenant  in  the  following  form,  viz. : 
"  And  the  said  party  of  the  second  part,  for  herself,  her 
heirs,  executors,  administrators  and  assigns,  doth  hereby 
covenant  to  and  with  the  said  party  of  the  first  part,  his 
heirs,  executors,  administrators,  that  she  shall  and  will  not 
permit  upon  the  said  above  granted  or  described  premises 
or  any  part  thereof,  ^ny  slaughter-house,  smith  shop, 
forge,  furnace,  steam  engine,  brass  foundry,  nail  or  other 
iron  factory,  sugar  bakery,  cow  stable,  hog  pen,  or  any 
soap,  candle,  oil,  starch,  or  lampblack  factory,  or  any 
jTianufactory  of  glue,  varnish,  vitriol,  ink  or  turpentine,  or 
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for  the  tanning,  dressing,  or  preparing  skins,  hides,  or 
leather,  or  any  brewery,  distillery,  or  any  other  noxious,, 
unwholesome,  offensive  or  dangerous  establishment,  call- 
ing, trade  or  business." 

It  appeared  that  in  July,  1886,  Jarvis  had  given  a 
release  of  this  covenant  so  far  as  it  affected  the  lots  in 
question.  The  Special  Term  held  that  the  covenant  in 
question  was  an  encumbrance,  and  that  the  plaintiff  could 
not  comply  with  the  terms  of  his  contract,  and  refused  to 
decree  specific  performance  ;  and  that  the  release  from 
Jarvis  was  inoperative,  for  the  reason  that  the  covenant 
inured  to  the  benefit  of  all  grantees  of  Jarvis  in  the  block. 

On  page  230,  Mr.  Justice  Daniels,  delivering  the 
opinion  of  this  court,  says:  "  Cases  quite  similar  in  their 
effect  to  the  present  controversy  have  not  un frequently 
been  before  the  courts.  And  deeds  of  property  made 
substantially  in  this  manner  have  been  required  to  be 
observed  in  favor  of  the  purchasers  taking  title  in  reliance 
upon  the  fact  of  such  observance  (Hills  v.  Miller,  3  Paige^ 
254  ;  Barrow  v.  Richard,  8  Id.  351  ;  Curtiss  Z'.  Ayrault,  47 
A^.  Y'  73 ;  Cole  v.  Sims,  23  Eng,  Law  &  Eq,  584  ;  What- 
man V,  Gibson,  9  Simons^  196;  Mann  v.  Stephens,  15  Id. 
Ijy  ;  Tulk  V.  Moxhay,  2  Phillips^  775  ;  Brouwer  v.  Jones, 
23  Barb.  153  ;  Gibert  v,  Peteler,  38  N.  Y.  165,  and  Trus« 
tees,  etc.  v.  Lynch,  70  Id.  440).  Where  it  was  held  that : 
'  An  easement  in  favor  of,  and  for  the  benefit  of  lands 
owned  by  third  persons,  can  be  created  by  grant,  and  a 
covenant  by  the  owner  upon  a  good  consideration  to  use> 
or  to  refrain  from  using,  his  premises  in  a  particular  man- 
ner,  for  the  benefit  of  premises  owned  by  the  covenantor^ 
is,  in  effect,  the  grant  of  an  easement,  and  the  right  to  the 
enjoyment  of  it  will  pass  as  appurtenant  to  the  premises 
in  respect  of  which  it  was  created.  Reciprocal  easements 
of  this  character  may  be  created  upon  the  division  and 
conveyances  in  severalty  to  different  grantees  of  an  entire 
tract,  and  they  may  be  created  by  a  reservation  in  a  con- 
veyance, by  a  condition  annexed  to  a  grant,  or  by  a  cove- 
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nant,  and  even  a  parol  agreement  of  the  grantees '  {Id. 
447).  And  this  principle  was  followed  in  Lattimer  v. 
Livermore  (72  N.  Y.  174),  and  is  sanctioned  by  the 
decisions  in  Clark  v.  Martin  (49  Penn.  St.  289),  and  Thruston 
V.  Minke  (32  Md.  487)." 

This  case  stands  unreversed,  and  it  and  the  other 
authorities  cited  furnish  abundant  authority  to  support  the 
position  of  the  plaintiff  in  this  action,  that  the  covenant  in 
the  deed  from  Page  to  Benson  (defendant's  prior  grantor) 
inured  to  the  plaintiff's  prior  grantor  Spaulding,  and  that 
the  release  from  Page's  widow,  and  sole  legatee  and  de- 
visee, is  inoperative. 

The  validity  and  binding  obligation  of  the  covenant  in 
question  under  the  foregoing  authorities  upon  the  defend- 
dant  would,  therefore,  seem  to  be  absolutely  clear,  and  it 
must  be  held  that  the  defendant  was  in  law  chargeable 
with  notice  thereof. 

It  is  next  contended  on  behalf  of  the  defendant  that 
there  has  been  such  a  change  in  the  use  of  Fourth  avenue 
as  would  make  it  inequitable  and  unjust  to  enforce  the 
covenant  in  question  as  against  him.  It  is  true,  as  was 
said  by  Chief  Justice  CHURCH,  in  the- case  of  Peters  et  aL 
V.  Delaplaine  ct  aL,  49  N,  Y.  362,  at  page  367,  that :  "  The 
granting  or  withholding  specific  performance  is  within  the 
discretion  of  the  court,  and  it  will  not  be  granted  when  it 
would  be  against  conscience  and  justice  to  do  so  {Story 
Eq.Jur.^  161,  742,  776,  and  cases  cited;  Seymour  v. 
Delancey,  6  Johns.  Chancery  Reports,  222  ;  King  v,  Hamil- 
ton, 4  Pet,  311)." 

But  there  seems  to  be  nothing  in  this  case  which 
should  prevent  a  court  of  equity  from  decreeing  specific 
performance  of  the  covenant  in  question.  The  covenant 
was  made  in  1882.  At  that  time  Fourth  avenue  was  used 
and  occupied  as  a  railroad  avenue  by  the  New  York  Cen- 
tral and  other  roads.  The  only  change  that  appears  from 
the  evidence  is  an  increase  in  the  number  of  trains  which 
pass  through  the  avenue,  and  which  arc  switched  near  the 
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defendant's  land,  but  it  cannot  be  held  that  these  facts 
constitute  such  a  change  in  the  use  as,  under  the  decisions 
in  Trustees  of  Columbia  College  v.  Lynch  (70  N.  K  440), 
and  Trustees  oC  Columbia  College  v,  Thacher  (87  Id.  311), 
should  prevent  equity  from  enforcing  the  covenant  in 
question.  They  are  simply  an  aggravation  of  the  use 
which  was  contemplated  by  the  parties,  and  in  view  of  the 
limited  character  of  the  covenant  no  injustice  can  be  done 
in  requiring  the  defendant  to  live  up  to  its  terms. 

Under  all  the  authorities,  therefore,  it  would  seem  that 
the  plaintiff  is  entitled  to  an  injunction,  as  is  well  said  by 
Mr.  Justice  Danforth  in  the  case  of  the  Trustees  v. 
Thacher  (above  cited),  at  page  316;  "Now,  having  before 
us  a  covenant  binding  the  defendant  and  his  breach  of 
it,  if  there  is  nothing  more,  the  usual  result  must  follow, 
viz. :  an  injunction  to  keep  within  the  terms  of  the  agree- 
ment ;  for  the  case  would  come  under  the  rule  laid  down 
in  Tipping  v.  Eckersley  (2  K.  &/.  264,  270),  thus :  *  If 
the  construction  of  the  instrument  be  clear,  and  the  breach 
clear,  then  it  is  not  a  question  of  damage,  but  the  mere 
circumstance  of  a  breach  of  covenant  affords  sufficient 
ground  for  the  court  to  interfere  by  injunction.* " 

There  have  been  no  laches  on  the  part  of  the  plaintiff. 
The  action  was  commenced  shortly  after  the  filing  of  the 
plans,  and  before  any  considerable  work  had  been  done  by 
the  defendant.  It  is  true  that  it  appeared  upon  the  trial  of 
the  action  that,  at  this  time,  a  very  considerable  sum  of 
money  had  been  laid  out  and  expended  by  the  defendant, 
but  all  this  has  been  done  by  the  defendant  with  full 
notice  of  the  plaintiff's  claim.  The  defendant  has  erected 
upon  his  premises  six  private  stables,  each,  it  may  be  con- 
ceded upon  the  evidence,  well  built  and  substantially  con- 
structed in  all  respects,  but  they  are  stables,  and  front, 
three  on  Fiftieth  street  and  three  on  Fifty-first  street  ; 
teach  is  capable  of  accommodating  nine  horses  and  each 
has  a  manure  pit,  which  is  nine  feet  in  length  by  five  feet 
in  width  and  eight  feet  in  depth,  with  a  ventilating  shaft 
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and  a  chimney  running  up  into  the  air  about  thirty-five 
feet,  and  the  pits  are  from  seventy-five  to  one  hundred  and 
fifty  feet  from  the  plaintiff's  building  and  the  conclusion 
is  irresistible  that  the  latter  will  suffer  from  the  violation 
of  the  covenant.  The  buildings  are  externally  ornamented, 
and  undoubtedly  of  good  appearance,  but  neither  the 
appearance  nor  the  character  of  the  ornamentation  can 
change  the  use  to  which  the  buildings  are  to  be  put,  and 
the  evils  which  necessarily  flow  from  their  use  as  stables. 
The  question  which  still  remains  for  decision  is  as  to 
whether  an  injunction  should  issue  or  whether  the 
plaintiff  should  be  compensated  by  money  damages.  If 
the  plaintiff's  structure  were  a  private  dwelling-house, 
built  by  a  person  as  a  home  and  permanent  abiding-place, 
it  would  seem  that  it  would  be  unjust  for  equity  to  deny 
to  the  plaintiff  an  injunction,  and  to  attempt  to  measure 
the  wrong  committed  by  the  defendant,  with  money,  but 
the  plaintiff's  structures  are  what  is  known  as  flats  or 
apartment-houses,  and  upon  the  trial  of  the  action  the 
amount  of  damage  which  the  plaintiff  would  sustain  by 
reason  of  the  use  of  the  defendant's  premises  as  stables 
was  proved  by  competent  testimony.  Equity  has  jurisdic- 
tion to  mould  its  relief  in  accordance  with  what  is  right 
under  all  the  circumstances.  The  defendant's  buildings 
are  completed,  and  the  chancellor  should  hesitate  to  issue 
an  injunction,  for  it  would  appear  that  the  defendant's 
buildings  can  be  used  for  no  other  purpose  than  that  of 
private  stables,  when  money  will  compensate  the  plaintiff 
for  the  defendant's  wrongful  act.  Equity  having  jurisdic- 
tion, may  undoubtedly  give  whatever  relief  is  deemed 
most  appropriate. 

In  Madison  Avenue  Bap.  Church  v,  Oliver  St.  Bap. 
Church  (73  N,  F.  82),  at  p.  95,  Judge  Earl  says  :  **  It  is 
the  practice  of  courts  of  equity,  when  they  have  once  ob- 
tained jurisdiction  of  a  case,  to  administer  all  the  relief 
ivhich  the  nature  of  the  case  and  the  facts  demand,  and  to 
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bring  such  relief  down  to  the  close  of  the  litigation  be- 
tween the  parties." 

In  Willard  v.  Tayloe  (8  Wall.  557)  Mr.  Justice  FIELD, 
delivering  the  opinion  of  the  supreme  court  of  the  United 
States,  says,  at  page  567 :  "  The  discretion  which  may 
be  exercised  in  this  class  of  cases  is  not  an  arbitrary  or 
capricious  one,  depending  upon  the  mere  pleasure  of 
the  court,  but  one  which  is  controlled  by  the  established 
doctrines  and  settled  principles  of  equity.  No  positive 
rule  can  be  laid  down  by  which  the  action  of  the  court 
can  be  determined  in  all  cases.  In  general,  it  may  be  said 
that  the  specific  relief  will  be  granted  when  it  is  apparent, 
from  a  view  of  all  the  circumstances  of  the  particular 
case,  that  it  will  subserve  the  ends  of  justice  ;  and  that  it 
will  be  withheld  when,  from  a  like  view,  it  appears  that  it 
will  produce  hardship  or  injustice  to  either  of  the  parties. 
It  is  not  sufficient,  as  shown  by  the  cases  cited,  to  call 
forth  the  equitable  interposition  of  the  court,  that  the 
legal  obligation  under  the  contract  to  do  the  specific 
thing  desired  may  be  perfect.  It  must  also  appear  that  the 
specific  enforcement  will  work  no  hardship  or  injustice,  for 
if  that  result  would  follow,  the  court  will  leave  the  parties 
to  their  remedies  at  law,  unless  the  granting  of  the  specific 
relief  can  be  accompanied  with  conditions  which  will  obvi* 
ate  that  result.  If  that  result  can  be  thus  obviated,  a 
specific  performance  will  generally  in  such  cases  be  de- 
creed conditionally.  It  is  the '  advantage  of  a  court  of 
equity,  as  observed  by  Lord  Redesdale  in  Davis  v.  Hone 
(2  Schoales  &  Lefroy,  348),  that  it  can  modify  the  de- 
mands of  parties  according  to  justice,  and  where,  as  in 
that  case,  it  would  be  inequitable,  from  a  change  of  cir- 
cumstances, to  enforce  a  contract  specifically,  it  may  refuse 
its  decree  unless  the  party  will  consent  to  a  conscientious 
modification  of  the  contract,  or  what  would  generally 
amount  to  the  same  thing,  take  a  decree  upon  condition  of 
doing  or  relinquishing  certain  things  to  the  other  party." 
The  use  of  Fourth  avenue  as  a  railroad  avenue  has  in- 
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creased  materially  during  the  past  few  years  ;  the  injury 
which  the  plaintiff  will  suffer  from  the  defendant's  wrong- 
ful act  can  be  measured,  and  just  compensation  made 
therefor  in  money,  so,  under  all  the  circumstances  and  in 
view  of  all  the  facts  in  the  case,  the  decree  should  be  that 
an  injunction  issue  as  prayed  in  the  complaint  unless 
defendant,  within  sixty  days  after  the  entry  of  the  judgment^ 
to  be  entered  herein,  pays  to  the  plaintiff  the  sum  of 
$10,000,  with  interest  at  six  per  cent,  from  the  date  of  the 
entry  of  such  judgment,  and  upon  the.  payment  thereof 
the  plaintiff  must  deliver  to  the  defendant  a  proper 
release  from  the  covenant  in  question,  so  far  as  it  restricts 
the  use  of  the  defendant's  premises  for  the  purposes  of 
private  stables,  such  as  the  defendant  has  now  erected 
upon  his  premises  (Amerman  v,  Deane,  132  N,  Y.  355  ; 
Pappenheim  v.  Metropolitan  El.  R.  Co.,  128  Id,  436,  444). 

This  would  seem  to  be  in  precise  accord  with  the  doc- 
trine enunciated  by  the  court  of  appeals  in  the  Pappen- 
heim case,  for  at  page  444,  Mr.  Justice  Peckham  says  : 
"The  owner  may  resort  to  equity  for  the  purpose  of 
enjoining  the  continuance  of  the  trespass,  and  to  thus  pre 
vent  a  multiplicity  of  actions  at  law  to  recover  damages  ; 
and  in  such  an  action  the  court  may  determine  the  amount 
of  damage  which  the  owner  would  sustain  if  the  trespass 
were  permanently  continued,  and  it  may  provide  that, 
upon  payment  of  that  sum,  the  plaintiff  shall  give  a  deed 
or  convey  the  light  to  the  defendant,  and  it  will  refuse  an 
injunction  when  the  defendant  is  willing  to  pay  upon  the 
receipt  of  a  conveyance.  The  court  does  not  adjudge  that 
the  defendant  s/tali  pay  such  sum,  and  that  the  plaintiff 
shall  so  convey.  It  provides  that,  if  the  conveyance  is 
made  and  the  money  paid,  no  injunction  shall  issue.  If 
defendant  refuse  to  pay,  the  injunction  issues." 

And  this  doctrine  seems  to  have  been  authoritatively 
approved  by  the  same  court  as  between  private  individuals 
in  the  subsequent  case  of  Amerman  v,  Deane,  above 
referred  to. 


278  VOLUME    XXX. 


Bctz  V,  Buckel. 


BETZ  V.  BUCKEL. 
N.  K  Superior  Court ;    Special  Term,  July^  1893. 

Contempt ;  enforcing  against  delinquent  purchaser  at  judicial  sale 
loss  arising  on  resale.]  The  liability  of  a  purchaser  of  property 
at  a  judicial  sale,  who  refuses  to  complete  his  purchase,  for  the 
loss  arising  upon  a  resale  had  by  direction  of  the  court,  is  not 
enforcible  by  contempt  proceedings,  as  the  order  may  be  en- 
forced by  execution. 

Motion  to  punish  Charles  Johnson,  one  of  the  defend- 
ants and  the  purchaser  of  the  property  at  the  original 
sale,  for  contempt. 

This  action  was  brought  by  George  Betz  against  Peter 
Buckel  and  others,  to  foreclose  a  mortgage. 

The  facts  are  fully  stated  in  the  opinion. 

GiLDERSLEEVE,  J. — By  decree  of  this  court,  in  pro- 
ceedings to  foreclose  a  mortgage,  certain  real  estate  in  this 
city  was  offered  for  sale,  under  the  direction  of  a  referee 
duly  appointed,  in  the  month  of  November  last ;  and  the 
property  was  struck  down  to  Charles  Johnson,  one  of  the 
defendants  in  the  foreclosure  proceedings,  which  were 
entitled  as  above,  who  had  been  unsuccessful  in  an  alleged 
defense  which  he  had  interposed  therein.  Johnson  signed 
the  term.s  of  sale  prepared  by  the  referee,  but  failed  to 
comply  therewith  by  paying  ten  per  cent,  of  the  purchase 
price. 

On  motion  duly  made  in  this  court,  upon  the  argument 
of  which  Johnson  was  heard,  an  order  was  made  directing 
that  the  premises  in  question  be  resold,  under  the  same 
terms  of  sale  as  were  subscribed  to  by  Johnson  when  the 
preiT>'^ses  were  struck  off  to  him,  and  that  Johnson  be  held 
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liable  for  and  pay  over  to  the  referee  for  and  on  account 
of  the  plaintiff  the  amount  of  any  deficiency  that  there 
might  be  between  the  sum  for  which  the  said  premises 
were  struck  off  to  him  upon  the  first  sale,  and  that  for 
which  they  might  be  purchased  on  the  resale.  It  was  fur- 
ther  ordered  that  said  Johnson  pay  the  costs  and  expenses 
incurred  on  the  resale  of  said  premises. 

On  May  15,  1893,  the  report  of  the  referee  of  the  resale 
was  duly  filed,  whereby  it  appeared  that  the  deficiency 
between  the  amount  bid  by  Johnson  upon  the  first  sale  of 
said  property  and  the  amount  realized  upon  the  second 
§afe  thereof  was  $15,500,  and  that  the  expenses  of  such 
resale  amounted  to  $222.45. 

The  motion  now  under  consideration  is  for  an  order 
directing  Johnson  to  pay  the  said  sum  of  $15,722.45,  to- 
gether with  mterest  thereon  from  May  16,  1892,  and  in  de- 
fault thereof  that  he  be  punished  as  for  a  contempt  of 
court.  Johnson  seems  to  have  had  due  notice  of  all  the 
steps  in  the  proceedings  that  have  led  to  the  result  above 
indicated,  which  proceedings  seem  to  have  been  entirely 
regular,  and  the  plaintiff  is  clearly  entitled  to  a  decree  of 
this  court  directing  Johnson  to  pay  to  him  the  above  sum. 
It  appears,  however,  that  Johnson  is  utterly  insolvent,  and 
that  such  a  decree  will  be  of  little  value  to  the  plaintiff. 
Anticipating  Johnson's  default,  plaintiff  asks  that  in  the 
event  thereof,  Johnson  be  punished  as  for  a  contempt  of 
court. 

In  my  opinion  Johnson's  failure  to  pay  the  above  sum, 
when  ordered  by  this  court  forthwith  to  do  so,  will  not 
place  him  in  a  contempt  for  which  he  can  be  summarily 
punished  by  an  order  of  this  court.  We  must  look  to  the 
Code  for  authority  to  enforce  the  order  by  punishment  as 
for  a  contempt.  Contempts  that  are  punishable  civilly 
are  set  forth  in  section  14  of  the  Code  of  Civil  Procedure. 
If  the  case  at  bar  falls  within  the  section  in  question,  it 
must  come  within  the  provisions  of  subdivision  3  or  sub- 
division 8. 
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We  are  not  advised  by  counsel,  nor  have  we  been  able, 
upon  a  somewhat  hurried  examination,  to  ascertain  that 
punishment  for  contempt  has  been  "  usually  adopted 
and  practised  "  in  this  court  to  enforce  the  remedy  which 
the  plaintiff  here  seeks;  and  we  must,  therefore,  hold  that 
the  application  is  not  within  subdivision  8  of  that  section. 
Subdivision  3  is  as  follows  :  "  A  party  to  the  action  or 
special  proceeding,  an  attorney,  counselor,  or  other  per- 
•son,  for  the  non-payment  of  a  sum  of  money,  ordered  or 
•adjudged  by  the  court  to  be  paid,  in  a  case  where,  by 
law,  execution  cannot  be  awarded  for  the  collection 
of  such  sum  ;  or  for  any  other  disobedience  to  a  lawful 
mandate  of  the  court." 

The  case  at  bar  is  not  within  this  subdivision  for  the 
reason  that  it  is  not  "  a  case  where  by  law  execution  can- 
not be  awarded  for  the  collection  of  such  suip."  For,  by 
section  779,  it  is  provided  as  follows :  "  Where  costs  of  a 
motion,  or  any  other  sum  of  money,  directed  by  an  order 
to  be  paid,  are  not  paid  within  the  time  fixed  for  that  pur- 
pose by  the  order,  or  if  no  time  is  so  fixed,  within  ten 
days  after  the  service  of  a  copy  of  the  order,  an  exe- 
cution against  the  personal  property  only  of  the  party 
required  to  pay  the  same  may  be  issued  by  any  party 
or  person  to  whom  the  said  costs  or  sum  of  money  is  made 
payable  by  said  order.  .  .  .  But  nothing  herein  con- 
tained shall  be  so  construed  as  to  relieve  a  party  or  person 
from  punishment  as  for  a  contempt  of  court  for  disobedi- 
^ence  to  an  order  in  any  case  when  the  remedy  of  enforce- 
ment by  such  proceedings  now  exists.** 

I  can  find  no  provision  of  the  Code  which  authorizes 
the  court  to  enforce  the  payment  of  this  money  by  John- 
son to  the  plaintiff  by  punishing  Johnson  as  for  a  con- 
tempt. Section  16  of  the  Code  provides  as  follows: 
"  Except  in  a  case  where  it  is  otherwise  specially  pre- 
scribed by  law,  a  person  shall  not  be  arrested  or  impris- 
oned for  disobedience  to  a  judgment  or  order,  requiring 
the  payment  of  money  due  upon  a  contract,  express  or 
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implied,  or  as  damages  for  non-performance  of  a  con- 
tract." 

The  sum  which  the  plaintiff  is  seeking  to  collect  from 
Johnson  is  nothing  more  than  damages  arising  from  the 
non-performance  of  Johnson*s  contract.  Contracts  for 
sale,  such  as  Johnson  subscribed  to  in  this  action,  owing 
to  the  large  number  of  transactions  in  real  estate  in  this 
city  and  to  the  large  amount  of  property  that  is  sold  at 
auction,  are  entered  into  daily  and  are  very  numerous.  If 
it  is  to  be  held  that  for  the  failure  to  pay  damages  arising 
from  a  breach  of  said  contract,  judgment  debtors  are  to 
be  punished  as  for  a  contempt  of  court,  it  would,  it  seems 
to  me,  be  a  somewhat  serious  impediment  to  real  estate 
transactions,  and  deter  many  desirous  of  purchasing  real 
estate  from  entering  the  market. 

I  cannot  declare  such  to  be  the  law  until  I  am  shown 
authority  therefor.  This  the  counsel  did  not  do  upon 
the  argument,  nor  does  it  appear  in  their  briefs.  I  believe 
the  remedy  of  the  plaintiff  to  be  such  as  I  have  indi- 
cated. 

The  application  to  punish  defendant  Johnson  as  for  a 
contempt  of  court  must  be  denied,  without  costs. 


MONNET  V.  MERZ. 
A"^  K  Superior  Court ;    Special  Term^July,  1893. 

Costs ;  extra  allowance^  Plaintiffs,  having  recovered  a  portion  of 
the  amount  claimed  in  an  action  on  an  account,  were  awarded 
an  extra  allowance,  and  the  judgment  was,  on  defendant's  ap- 
peal, affirmed  at  General  Term,  and  with  some  modification  in 
the  court  of  appeals.  They  subsequently  appealed  from  the 
original  judgment  in  so  far  as  it  failed  to  award  an  additional 
sum  claimed,  succeeding  at  General  Term  in  reversing  that 
part  of  the  judgment  and  obtaining  a  new  trial ;  on  appeal  by 
defendant,  with  the  usual  stipulation,  this  order  was  affirmed  in 
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the  court  of  appeals  and  judgment  absolute  directed  in  favor 
of  plaintiffs,  who  then  made  this  motion  for  another  additional 
allowance,  in  view  of  the  extra  labor  involved. — Held,  that  m 
view  of  the  rule  that  but  one  allowance  will  be  granted,  which 
is  based  on  the  labor  involved  in  the  trial  of  the  action,  irrespec- 
tive of  subsequent  appeals,  and  of  the  further  rule  against  in- 
creasing a  judgment  by  the  award  of  an  allowance,  after  direc- 
tion of  judgment  absolute  by  the  court  of  appeals,  the  applica- 
tion for  a  further  allowance  should  be  denied. 

Motion  for  an  additional  allowance. 

This  action  was  brought  by  Louis  Monnet  and  others 
against  Henry  Merz  to  recover  the  balance  of  an  account- 

The  facts  are  fully  stated  in  the  opinion. 

Arnoux.Ritch  &  Woodford,  for  plaintififs. 

Man  &  Matty  for  defendants. 

GiLDERSLEEVE,  J. — This  action  was  commenced  to 
recover  the  sum  of  about  $18,000,  the  balance  of  account 
between  the  parties  herein.  It  was  sent  to  a  referee  for 
trial.  The  referee  reported  in  favor  of  the  plaintiff  in 
the  sum  of  $12,276.29.  After  the  filing  of  the  referee's 
report,  and  before  the  entry  of  judgment,  the  plaintiffs 
moved  for  an  additional  allowance,  and  the  court  allowed 
them  the  sum  of  $300.  Judgment  was  entered  on  the 
referee's  report,  and  from  that  judgment  the  defendant 
appealed  to  the  General  Term.  The  judgment  was 
affirmed  at  the  General  Term,  and  from  the  judgment  of 
affirmance  the  defendant  appealed  to  the  court  of  appeals. 
The  court  of  appeals  modified  the  judgment  by  deduct- 
ing $1,125,  with  interest  from  March  9,  1893,  and,  as  mod- 
ified, affirmed  the  same,  without  costs.  After  this  decis- 
ion  by  the  court  of  appeals,  the  plaintiff  appealed  to  the 
General  Term  from  so  much  of  the  judgment  entered  on 
the  report  of  the  referee  as  failed  to  adjudge  that  plaint- 
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iffs  were  entitled  to  recover  the  further  sum  of  $6,126.09. 
The  defendant's  attorneys  returned  the  plaintififs*  appeal 
papers  on  the  ground  that  they  were  served  too  late,  and 
afterwards  made  a  motion  at  General  Term  to  dismiss 
plaintiffs*  appeal  on  that  ground.  The  General  Term 
denied  the  motion,  and  from  the  order  of  the  General 
Term  denying  the  motion  defendant  appealed  to  the  court 
of  appeals,  which  affirmed  the  order  of  the  General  Term, 
with  costs. 

Plaintiffs*  appeal  from  the  original  judgment  entered 
on  the  report  of  the  referee  was  argued  before  the  Gen- 
eral Term,  and  a  decision  was  handed  down  in  the  plaint- 
iffs' favor,  reversing  that  part  of  the  judgment  of  the 
referee  appealed  from,  and  ordering  a  new  trial,  with  costs 
to  abide  the  event,  and  that  the  order  of  reference  be 
vacated.  The  case  was  placed  upon  the  calendar  for  trial,, 
but  before  the  trial  could  be  had,  the  defendant  gave  the 
usual  stipulation  and  appealed  direct  from  the  order  of 
reversal  of  the  General  Term  to  the  court  of  appeals. 
The  court  of  appeals  affirmed  the  order  of  reversal  of  the 
General  Term,  and  directed  judgment  absolute  in  favor  of 
the  plaintiffs. 

The  plaintiffs  now  move  for  another  extra  allowance,, 
on  the  ground  of  the  inadequacy  of  the  first  allowance, 
i,  e.y  $3(X),  and  on  account  of  the  additional  labor  de- 
volved upon  them  by  the  numerous  appeals. 

It  is  the  well  settled  practice  that  only  one  additional 
allowance  can  be  made  in  a  case,  no  matter  how  many 
times  the  case  may  be  tried  (Flynn  v.  Equitable  Life  Assur- 
ance Society,  18  Hun,  212  ;  Bank  of  Mobile  z/.  Phoenix  Ins. 
Co.,  8  Civ,  Pro,  R.  212  ;  Union  Trust  Co.  v.  Whiton,  17 
Hun,  593).  The  allowance  is  given  for  the  trial  of  the 
action,  not  for  the  appeals.  In  this  case  there  has 
been  but  one  trial,  though  many  appeals  have  been 
taken.  This  is  practically  a  motion  to  increase  the 
allowance  already  granted  by  the  Special  Term,  or,, 
in   other  words,   it   is  an   application   to   one   judge   at 
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Special  Term  to  review  the  action  of  another  judge  at 
Special  Term.  This  I  must  decline  to  do.  The  learned 
judge  at  Special  Term  gave  such  allowance  as  he  thought 
proper  (Morss  v.  Hasbrouck,  13  Week.  Dig.  393),  in  view 
of  the  labor  and  trouble  incurred  upon  the  trial  of  the 
action ;  and  the  additional  labors  and  trouble  caused  by 
the  numerous  appeals  cannot  be  made  the  basis  of  extra 
allowance  (Wolfe  v.  Van  Nostrand,  2  N.  Y.  570). 

In  any  view,  I  am  of  opinion  that  this  motion  is  con- 
trolled by  the  doctrine  laid  down  by  the  General  Term  of 
this  court,  in  the  case  of  Eldridge  v.  Strenz  (39  Super. 
Ct.  295),  where  it  was  held  that  after  the  court  of  ap- 
peals, on  appeal  from  an  order  granting  a  new  trial,  has 
rendered  a  judgment  absolute,  the  court  below  should  not 
grant  an  allowance.  To  be  sure  this  doctrine  seems  to 
be  at  variance  with  that  laid  down  by  the  supreme  court 
General  Term,  First  Department,  in  the  case  of  Parrott  v. 
Sawyer  (26  Hufij  466)  ;  but  the  doctrine  held  by  this  court 
is  in  accordance  with  that  laid  down  by  the  court  of  ap- 
peals in  the  case  of  McGregor  v.  Buell  (i  Keyes,  153), 
where  it  was  held  that  it  is  not  proper  for  the  supreme 
court,  on  the  return  of  a  remittitur,  to  add  any  new  and 
independent  direction  to  the  judgment  of  the  court 
of  appeals  beyond  what  may  be  required  to  carry  that 
judgment  into  effect ;  and  that  the  supreme  court  cannot 
add  to  the  judgment  contained  in  the  remittitur  a  new 
or  further  judgment,  even  for  costs  of  the  appeal  of 
that  court.  This  case  in  the  i  Keyes  is  not  quite  in 
point,  but  it  tends  to  confirm  the  doctrine  laid  down  by 
the  General  Term  of  this  court,  in  the  case  of  Eldridge  v. 
Strenz,  supra). 

The  motion  for  another  extra  allowance  must  be  denied, 
with  $10  costs. 
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SCHMIDT  V.  COOK. 

iV.    K    Court  of   Common   Pleas ;    General   Term,  June^ 

1893. 

1.  Landlord  and  tenant, \     The  allegation  and  proof  of  the  bare 

fact  of  ownership  is  not  sufficient  to  charge  the  owner  of  prem- 
ises which  are  occupied  by  others,  with  responsibility  for  injur- 
ies occasioned  by  a  nuisance  upon  such  premises.* 

2.  Aegligence,]    Where  a  person  maintains  upon  his  premises  any- 

thing dangerous  to  life  or  limb,  and  of  a  nature  to  invite  the 
intrusion  of  children,  he  owes  them  the  duty  of  precaution 
against  harm,  and  is  liable  to  them  for  injury  from  that  thing 
even  though  their  own  act — if  not  negligent — puts  in  operation 
its  hurtful  agency. 

3.  The  same.]     Where  the  plaintiff  in  an  action  for  personal  injuries 

was  eleven  years  old  and  not  a  child  of  infirm  or  inferior  facul- 
ties, and  the  rock  on  defendant's  premises  which  caused  her 
injuries  fell  because  she  was  playing  about  it, — Ae/d,  that  al- 
though plaintiif  was  sut  juris,  she  was  not  responsible  for  the 
care  of  an  adult,  but  only  for  a  degree  of  care  proper  to  her  age 
and  condition ;  and  that  contributory  negligence  was  not  a 
necessary  inference  from  her  conduct,  but  might  be  negatived 
by  a  contrary  inference  that  she  exercised  due  care. 

4.  Appeal.]    Although  the  complaint  is  bad  in  substance,  a  new  trial 

may  be  allowed  on  appeal ;  since  an  amendment  may  be  allowed 
and  further  evidence  adduced.  So  held,  upon  an  appeal  from 
N.  Y,  city  court  to  the  N.  Y,  court  of  common  pleas. 

Appeal  from  an  order  of  the  General  Term  of  the 
city  court  reversing  a  judgment  for  plaintiff  entered  upon 
a  verdict,  and  dismissing  the  complaint  without  ordering 
a  new  trial,  and  directing  an  absolute  judgment  for  the 
defendants. 

♦By  the  amendment  of  Code  Civ.  Pro.  § 2244, effected  by  L. 
1893,  c.  705,  a  tenant  defending  summary  proceedings,  may  now  set 
up  any  new  matter  constituting  a  legal  or  equitable  defense  or 
counterclaim. 
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Action  to  recover  for  personal  injuries  brought  by 
Lena  Schmidt,  an  infant,  by  Frank  Schmidt,  her  guard- 
ian, against  Valentine  Cook  and  John  J.  Radley. 

The  plaintiff  was  a  child  of  eleven  years,  and  resided 
with  her  parents  upon  the  premises,  which  were  occupied 
as  a  tenement-house.  While  the  plaintiff  with  some  com- 
panions was  playing  about  a  flagstone  which  stood  up 
against  the  fence  in  the  back-yard  of  the  premises,  it  fell 
over  upon  the  plaintiff's  foot  causing  the  injury  for  which 
the  action  is  brought. 

The  allegations  of  the  complaint  are  as  follows : 

**  First,  That  the  plaintiff  is  an  infant  under  fourteen 
years,  residing  in  the  city  of  New  York. 

**  Second,  That  on  or  about  November  28,  1890,  upon 
an  application  duly  made  in  plaintiff's  behalf,  the  said 
Frank  Schmidt  was  by  an  order  of  this  court,  duly  ap- 
pointed guardian  ad  litem  of  the  plaintiff  for  the  purposes 
of  this  action. 

**  Third,  That  the  defendants,  at  the  times  herein- 
after mentioned,  were  the  owners  of  the  premises  No.  223 
East  Thirty-sixth  street,  New  York  City. 

"  Fourth,  That  on  or  about  the  20th  day  of  August, 
1890,  while  the  said  plaintiff  was  lawfully  upon  the  said 
premises.  No.  223  East  Thirty-sixth  street,  New  York 
City,  she  was  injured  by  a  stone  falling  upon  her,  which 
stone  had  been  suffered  to  remain  in  a  careless,  negligent 
and  dangerous  position  and  manner  upon  said  premises. 

"  Fifth,  That  by  reason  thereof  the  said  plaintiff  was 
severely  bruised  and  injured  in  and  about  her  legs  and 
feet,  so  that  it  became  necessary,  by  reason  of  said  injur- 
ies so  received,  to  amputate  one  of  her  toes  ;  that  she  was 
for  a  long  time  ill  and  unable  to  leave  her  bed  and  room, 
and  suffered  great  bodily  pain  and  mental  anguish  and 
suffering,  and  she  is  still  confined  to  her  house  and  has 
been  unable  to  leave  the  same. 

"  Sixth.  That  the  said  accident  occurred,  and  the  said 
injuries  were  inflicted,  without  any  negligence  on  the  part 
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of  this  plaintiff,  and  solely  through  the  negligence  and 
•carelessness  of  the  defendants  and  their  agents,  servants 
and  employees. 

**  Seventh.  That  by  reason  of  the  foregoing,  plaintiff 
has  been  damaged  in  the  sum  of  two  thousand  dollars.'* 

At  the  trials  the  court  denied  defendant's  motion  to 
dismiss  the  complaint  on  the  ground  that  it  was  neither 
alleged  nor  proved  that  the  defendants  owed  the  plaintiff 
any  obligation  or  duty  ;  and  the  plaintiff  obtained  a  ver- 
dict for  $1000. 

The  General  Term  of  the  City  Court,  held  that  the  plaint- 
iff was  of  sufficient  capacity  to  form  a  judgment  as  to 
the  probable  results  of  her  action,  and  that  the  complaint 
should  have  been  dismissed  because  of  her  contributory 
negligence.  It,  therefore,  reversed  the  judgment  for 
plaintiff  without  awarding  her  a  new  trial. 

The  plaintiff  appeals  to  this  court. 

Jeroloman  Br  Arrowsmith,  for  appellant. — I.  A  landlord 
of  a  tenement-house  is  bound  to  keep  the  yards,  halls,  etc., 
in  proper  repair  and  safe  condition,  and  is  chargeable  in 
damages  to  any  one  injured  for  a  failure  to  do  so  or  for 
maintaining  a  nuisance  therein  (citing  Doyle  v.  Lord,  64 
N.  Y.  432  ;  Dollard  v,  Roberts,  28  State  Rep.  569;  130  N. 
Y.  269;  Henkel  v.  Murr,  31  Hmtj  28  ;  Palmer  v.  Bearing, 
93  N.  Y.  7\  I  Mc Adams  Landlord  and  Tenant,  185,  191, 
193,  399 ;  Jennings  v.  Van  Schaick,  20  Abb.  N.  C.  324  ; 
108  iV.  Y.  530;  Peil  V.  Reinhart,  127  Id.  381  ;  Ahern  v. 
Steele,  ii^  Id.  203;  Timlin  v.  Standard  Oil  Co.,  126  Id. 
514;   Edwards  v.  N.  Y.  &  H.  R.  R.  Co.,  98  Id.  245). 

II.  It  was  not  necessary  to  allege  in  the  complaint  or 
prove  that  the  premises  were  under  the  control  or  occu- 
pancy of  the  defendants  or  that  they  caused  the  nuisance ; 
.the  allegation  of  ownership  was  sufficient  (citing  Schachne 
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V,  Barnett,  9  jV.  K  Supp,  717;    Holmes  v,  Jones,  121  N. 
Y,  461,  466). 

III.  The  plaintiff  owing  to  her  tender  years  was  not 
chargeable  with  that  same  degree  of  care  and  prudence 
which  the  law  exacts  from  adults,  and  even  if  she  was  sui 
juris  she  could  only  be  held  to  such  degree  of  care  and 
caution  as  would  reasonably  be  expected  of  a  person  of 
her  age  (citing  Byrne  v.  N.  Y.  Central,  etc.  R.  R.  Co.,  83 
N.  r.  621 ;  Dowling  v,  N.  Y.  Central,  etc.  R.  R.  Co.,  90 
Id,  671 ;  Wright  v,  Detroit,  etc.  R.  R.  Co.,  Tj  Mich,  123; 
s  C,  43  Northwest  Rep.  765  ;  Palmer  v.  Bearing, 93  N,  K 
10;  Henkel  v.  Murr,  31  Hutit  28;  Elze  v.  Bauman,  2 
DeleJianty,  78;  Stone  v.  Dry  Dock,  etc.  R.  R.  Co.,  115 
N,  V,  104,  III). 

£.  M.  Burghard  and  Lewis  Sanders  for  respondents. — 
I.  The  complaint  should  have  been  dismissed,  because (i.) 
the  premises  are  not  alleged  to  have  been  in  possession 
of  or  under  the  control  of  defendants  (citing  Wolf  v,  Kil- 
patrick,  loi  N,  Y.  146,  151;  Clancy  v,  Byrne,  55  Id,  129,  133  ; 
Cunningham  7'.  Bay  State  Shoe  &  L.  Co.,  93  Id.  482  ;  Har- 
ris V,  Perry,  89  Id.  308,  314) ;  (2.)  the  plaintiff  is  not  alleged 
to  have  been  there  upon  defendant's  invitation  (citing 
Quiltye  v.  Battie,  135  iV;  Y.  201,  208) ;  (3.)  it  is  not  alleged 
that  defendant  placed  the  stone  there  or  omitted  any  act 
or  duty  upon  which  to  predicate  a  charge  of  negligence 
(citing  Edwards  v.  N.  Y.  &  H.  R.  R.  Co.,  98  N.  Y.  245, 257 ; 
Robbins  v.  Jones,  15  C.  B.  N,  5.  221  ;  Jaffe  v,  Harteau, 
56  N.  K  398,  401), 

II.  The  plaintiff  was  guilty  of  contributory  negligence 
(citing  Tucker  v,  N.  Y.  Central,  etc.  R.  R.  Co.,  124  N.  Y. 
308). 

Pryor,  J. — Assuming  the  back-yard  to  have  been 
reserved  by  the  landlord  for  the  common  use  of  the  ten- 
ants (Peil  z/.  Reinhart,  127  N,  Y,  381),  that  the  rock  was 
a  nuisance,  and  that  the  landlord  let  the  premises  with 
knowledge   of  the   nuisance,  then,   beyond   question,  he 
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would  be  responsible  for  the  injury  to  the  plaintiff  if  in  no 
way  caused  by  her  own  negligence. 

But,  the  fatal  defect  in  the  plaintiff's  case  is  that  neither 
by  allegation  in  the  complaint  nor  by  proof  on  the  trial 
does  it  appear  that  the  defendants  were  the  landlords  or 
in  control  of  the  premises.  True,  the  receipts  for  the  rent 
were  by  John  E.  Norris,  Agent ;  but,  agent  for  whom?  It 
may  be  that  the  premises  were  held  by  the  plaintiff's  father 
as  sub-tenant ;  that  they  passed  out  of  the  possession  and 
control  of  the  defendant  owners  before  the  existence  of 
the  nuisance  and  for  a  term  extending  beyond  the  demise 
to  the  father ;  that  the  nuisance  was  created  by  the  imme- 
diate landlord,  and  that  no  notice  of  it,  actual  or  construct- 
ive, was  imparted  to  the  defendants  ;  entirely  consistent 
with  the  evidence  is  this  state  of  fact ;  and  surely,  it  is  in* 
effectual  to  affect  the  defendants  with  a  liability  for  the 
plaintiff's  injury. 

It  is  conceded,  however,  that  the  defendants  were  own- 
ers of  the  premises  ;  but  that  fact  alone  did  not  make  them 
responsible  for  a  nuisance  which  they  are  not  shown  to 
have  created  or  suffered  to  continue.  "A  landlord  out  of 
possession  is  not  responsible  for  an  after-occurring  nuisance 
unless,  in  some  manner,  he  is  in  fault  for  its  creation  or 
continuance.  His  bare  ownership  will  not  produce  that  re* 
suit  "(Babbage  t/.  Powers,  4  Silvernail,  211,  215,  note;  Wolf 
V.  Kilpatrick,  loi  N.  Y.  146,  151).  But,  ownership  is  the 
solitary  fact  in  the  case  upon  which  defendant's  liability  is 
founded. 

That  the  complaint  should  have  been  dismissed  is  evi- 
dent, without  argument. 

The  respondents  insist,  further,  that  the  complaint 
should  have  been  dismissed  for  the  contributory  negligence 
of  the  plaintiff ;  because  it  was  her  own  act  that  caused  the 
rock  to  fall.  The  so-called  turn-table  cases  are  clearly 
against  the  contention,  the  principle  they  establish  being 
that  where  a  person  maintains  upon  his  premises  anything 
dangerous  to  life  or  limb,  and  of  a  nature  to  invite  the  in- 
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trusion  of  children,  he  owes  them  a  duty  of  precaution 
against  harm,  and  is  liable  to  them  for  injury  from  that 
thing,  even  though  their  own  act,  if  not  negligent,  puts  in 
operation  its  hurtful  agency  (Barrett  v.  Southern  Pacific 
R.  R.  Co.,  91  CaL  296 ;  Lynch  v.  Nuerdin,  Z.  R,  i  Q.  B. 
29;  Sioux  City  &  Pacific  R.  R.  Co.  v.  Stout,  17  Wall, 
657 ;  Kansas,  etc.  R.  R.  Co.  v,  Fitzsimmons,  22  Kansas^ 
686;  Evansich  v.  Gulf  Coast,  etc.  R.  R.  Co.,  57  Texas, 
126 ;  Koons  v.  St.  Louis  &  Iron  Mountain  R.  R.  Co.,  65 
Mo.  592 ;  Nagel  v.  Missouri  Pacific  R.  R.  Co.,  75  Id,  653  ; 
Williams  v,  Kansas  City,  Springfield  and  Memphis  R.  R. 
Co.,  96  Id.  27s  ;  A.  &  N.  R.  R.  Co.  v.  Bailey,  1 1  Nebraska, 
332  ;  Kunz  v.  City  of  Troy,  104  N.  Y.  344,  351). 

It  follows,  therefore,  that  though  the  toying  of  the 
plaintiff  with  the  rock  was  the  occasion  of  its  fall,  contrib- 
utory negligence  is  not  a  necessary  inference,  but  may 
be  negatived  by  a  contrary  inference,  that  the  plaintiff 
was  in  the  exercise  of  due  care.  Being  eleven  years  old, 
and  not  of  infirm  or  inferior  faculties,  she  was  sui  Juris 
and  responsible  for  the  observance  of  care — not,  however, 
the  care  of  an  adult,  but  only  for  a  degree  of  care  proper 
to  her  age  and  condition  (Kehler  v,  Schwenk,  144  Pa. 
348;  Swift  V.  R.  R.  Co.,  123  N.  Y.  645,  650;  Byrne  t/. 
Staten  Island  Rapid  Transit  R.  R.  Co.,  83  Id,  620).  The 
intimation  in  Tucker  v,  N.  Y.  Central,  etc.  R.  R.  Co.  (124 
N.  Y.  308)  that  an  infant  sui  juris  is  held  to  the  care  of  an 
adult  was  inadvertent,  and  is  opposed  equally  to  reason 
and  authority. 

It  is  not  the  contributory  act  merely,  but  the  contrib- 
utory negligence  of  a  plaintiff  that  defeats  his  recovery. 

Although  the  complaint  be  bad  in  substance,  there 
must  still  be  another  trial,  for  an  amendment  may  be 
allowed  and  further  evidence  adduced. 

BOOKSTAVER,  P.  J.,  and  BISCHOFF,  J.,  concurred. 

Order  affirmed  so  far  as  it  reverses  the  judgment,  and 
reversed  so  far  as  it  dismisses  the  complaint,  and  new 
trial  ordered,  costs  to  abide 'event. 
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LEVY  V.  RUFF. 
N.   Y.  City   Court;  General   Term,  April,  1893. 

1.  Brokers.]    A  real  estate  broker  is  entitled  to  commissions,  al- 

though the  contract  of  sale  secured  by  his  efforts  is  never  con- 
summated, owing  to  the  inability  of  his  principal  to  give 
title.* 

2.  TAe  same.]     The  right  of  a  real  estate  broker  to  commissions 

cannot  be  defeated  by  showing  that  the  customer  did  not  have 
sufficient  ready  money  at  the  time  he  entered  into  the  contract 
to  complete  it ;  ability  at  the  time  of  closing  the  contract  is  all 
that  is  required. 

Appeal  by  defendant  from  a  judgment  for  plaintiff 
entered  upon  a  verdict. 

The  action  was  brought  by  Simon  Levy  against  Caro- 
line Ruff  to  recover  commissions,  to  which  the  plaintiff 
claimed  to  be  entitled  as  a  real  estate  broker  in  procuring 
a  purchaser  for  defendant's  property. 

The  further  facts  are  fully  stated  in  the  opinion. 

Frotnme  Bros.,  for  appellant. 

D.  Leventritt,  for  respondent. 

Ehrlich,  Ch.  J. — The  action  is  to  recover  brokerage 
on  the  sale  of  a  piece  of  real  estate  belonging  to  the 
defendant.  The  plaintiff  proved  that  he  was  a  broker, 
and  employed  as  such  by  the  defendent  to  effect  a  sale  of 
her  property.  That  he  introduced  to  her  as  a  purchaser 
one  Fine,  with  whom  she  entered  into  a  written  contract 

♦  See  note  on  the  right  of  brokers  to  commissions  as  affected  by 
the  failure  of  the  parties  to  perform  their  contract,  in  25  Abb,  N.  C, 
209. 
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to  convey.     The  writing  is  informal  in  its  character,  yet 
intelligently  contains  the  price  and  terms  of  sale. 

That  the  plaintiff  was  the  procuring  cause  is  conceded, 
and  the  proofs  sufficiently  show  that  the  failure  to  carry 
out  the  sale  was  owing  to  the  acts  of  the  defendant  and 
not  of  the  purchaser.  But,  aside  from  this,  the  purchaser 
produced,  proved  satisfactory  to  the  defendant,  for  she 
entered  into  a  contract  of  sale  to  him.  The  broker's  duty 
ended  here,  and  his  right  to  brokerage  became  complete. 
The  jury  found  for  the  plaintiff,  and  the  evidence  suffic- 
iently sustains  their  finding. 

The  exceptions  are  without  merit.  They  relate  to 
what  amount  of  money  the  purchaser  had  in  banks,  and 
in  what  banks.  A  purchase  by  a  solvent  purchaser  can- 
not be  defeated  by  showing  the  want  of  ready  money  at 
the  time  of  the  contract.  Ability  at  the  time  of  closing 
the  contract  is  all  that  is  required. 

There  was  no  effort  to  investigate  the  general  financial 
standing  or  ability  of  the  purchaser,  but  merely  to  ascer^ 
tain  what  money  he  had  in  bank  at  the  time  the  contract 
was  made,  and  the  onus  of  proving  want  of  ability  was  on 
the  defendant  (Hart  v.  Hoffman,  44  How.  Pr.  168). 

The  real  difficulty  in  carrying  out  the  contract  was  the 
inability  of  the  defendant  to  convey,  because,  as  she  put 
it,  "  The  will  was  so  writ  that  she  could  not  carry  it  out.*^ 
The  broker  was  not  responsible  for  the  difficulty. 

Upon  the  entire  case  the  verdict  was  right,  and  the 
judgment  entered  on  it  should  be  affirmed,  with  costs. 


McGowx,  J.,  concurred. 
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JOHN   DOUGLAS   CO.  z/.   MOLER. 
iV.  K  City  Court ;   General  Term,  May,  1893. 

1.  Counterclaims.']    There  is    no  rule  of  law  or  practice  that  re- 

quires a  person  who  may  have  a  claim  on  contract  against 
another,-to  counterclaim  for  the  same  whenever  such  other 
may,  as  plaintiff,  bring  an  action  on  contract  against  him,  but 
he  can  defend  such  action  either  under  denial  or  plea  in  abate- 
ment, and,  whether  successfully  or  not,  still  hold  his  right  of  ac- 
tion for  such  claim  against  such  person.  Section  507  of  the 
Code  of  Civil  Procedure  permits,  but  does  not  command,  a  de- 
fendant to  counterclaim. 

2.  Pleading :   demurrer  to  counterclaim?^    Where   defendant  spe- 

cifically alleges  in  the  portion  of  his  answer  setting  up  a  defense 
that  the  cause  of  action  sued  upon  by  him  in  another  action 
is  the  same  as  the  cause  set  forth  in  the  portion  of  the  answer 
designated  as  a  counterclaim,  he  makes  such  allegation  a  part 
of  the  counterclaim,  and  the  plaintiff  may  demur  thereto  under 
Code  Civ.  Pro.  S495f  on  the  ground  that  it  appears  on  the  fact 
of  the  counterclaim  that  there  is  another  action  pending  be- 
tween the  same  parties  for  the  same  cause. 

3.  Afpeal,]    To  enable  the  General  Term  to  review  upon  appeal,  a 

judgment  entered  upon  the  verdict  of  a  jury  directed  by  the 
court,  a  case  must  be  prepared  and  settled  as  required  by  Code 
Civ.  Pro.  §997, — providing  for  the  making  and  settlement  of  a 
case  upon  appeal  from  a  judgment  rendered  after  the  trial  of  an 
issue  of  fact. 

Appeal  from  an  interlocutor^  judgment  sustaining 
plaintiff's  demurrer  to  a  counterclaim,  and  a  defense  con- 
sisting of  new  matter ;  and  also  from  a  judgment  for  plaint- 
iff entered  upon  a  verdict  directed  by  the  court. 

Action   upon  a  contract  for  goods  sold   brought   by 
John  Douglas  Company  against  William  V.  Moler. 
The  further  facts  are  fully  stated  in  the  opinion. 

F.  y.  Moissen,  for  appellant. 

Jacob  Fromnte,  for  respondent. 
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Robert  A.  Van  Wyck,  J. — The  complaint  alleges  a 
cause  of  action  on  contract  for  goods  sold  by  plaintiff  to 
defendant. 

The  answer  contains  a  general  denial,  sets  up  a  counter- 
claim on  contract  for  services  rendered  to  plaintiff  by  de- 
fendant, upon  which  he  demands  an  affirmative  judgment^ 
and  interposes  as  a  defense,  consisting  of  new  matter,  that 
this  defendant  in  an  action  now  pending  in  the  supreme 
court  sued  this  plaintiff  for  the  same  services  for  which  he 
counterclaims  in  this  action,  and  that  this  plaintiff,  who  is 
the  defendant  in  that  action,  can  and  should  counterclaim 
therein  for  the  goods  sued  for  by  him  in  this  action. 

This  plaintiff  demurred  to  the  counterclaim  and  de- 
fense consisting  of  new  matter  set  forth  in  the  answer 
herein.  To  the  counterclaim  under  section  495  of  the 
Code,  which  permits  demurrer  to  counterclaim  when  de- 
fendant demands  affirmative  judgment,  and  it  appears  that 
there  is  another  action  pending  between  the  same  parties 
for  the  same  cause  ;  and  to  the  defense  consisting  of  new 
matter  under  section  494,  which  allows  demurrer  to  a  de- 
fense consisting  of  new  matter,  contained  in  the  answer,  on 
the  ground  that  it  is  insufficient  in  law  upon  the  face 
thereof. 

The  defense  demurred  to  is  undoubtedly  insufficient  in 
law,  for  there  is  no  rule  of  law  or  practice  that  requires  a 
person,  who  may  have  a  claim  on  contract  against  another 
to  counterclaim  for  the  same  whenever  such  other  may,  as 
plaintiff,  bring  an  action  on  contract  against  him ;  but  he 
can  defend  such  action  either  under  denial  or  plea  in  abate, 
ment,  and,  whether  successfully  or  not,  still  hold  his  right 
of  action  for  such  claim  against  such  person.  Section  507 
of  the  Code  permits,  but  does  not  command,  a  defendant 
to  counterclaim. 

In  the  allegation  of  the  answer  herein  setting  up  the 
defense  consisting  of  new  matter  it  is  specifically  set  forth 
that  the  cause  of  action  alleged  in  the  complaint  in  the 
supreme  court  action,  by  this  defendant  as  the  plaintiff 
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therein,  is  the  same  cause  of  action  as  that  contained  in 
the  allegation  of  his  answer  constituting  his  counterclaim 
herein.  Thus  it  appears  by  positive  allegation  upon  the 
face  of  the  answer  that  the  defendant  here  seeks  to  counter- 
claim on  the  same  cause  of  action  upon  which  he,  as  plaint- 
iff, has  already  sued  in  the  supreme  court  the  plaintiff 
herein,  as  defendant  therein.  This  he  is  not  allowed  to  do 
under  the  prevailing  rule  of  practice  (Ansorge  v.  Kaiser^ 
22  Abb.  N.  C.  305). 

Under  section  495  a  demurrer  by  plaintiff  is  permitted 
where  it  **  appears  on  the  face  of  the  counterclaim  "  that 
there  is  another  action  pending  between  the  same  parties 
for  the  same  cause,  and  defendant's  counsel  contends  that 
"  appears  on  the  face  of  the  counterclaim  '*  must  be  strictly 
construed,  and  that,  so  construed,  it  means  that  it  must 
appear  within  the  very  allegation  of  the  answer  which  is 
labeled  counterclaim,  and  that  although  the  defendant 
specifically  alleges  in  another  part  of  his  answer  demurred 
to  that  his  cause  of  counterclaim  set  up  in  the  paragraph 
of  his  answer  labeled  counterclaim,  is  the  same  cause  of 
action  upon  which,  as  plaintiff,  he  has  sued  this  plaintiff  as 
defendant  in  the  supreme  court  action  now  pending,  still 
the  demurrer  is  not  maintainable,  because  this  fact  does 
not  appear  on  the  face  of  and  wholly  within  his  plea  as  so 
labeled.  If  this  contention  was  the  rule  of  practice,  a 
cause  could  be  forced  to  trial  at  Circuit,  and  the  court  and 
jury  would  be  compelled  to  listen  to  defendant's  proof  of 
the  specific  allegation  of  his  answer,  only  to  be  immedi- 
ately followed  by  a  direction  of  a  verdict  against  such 
defendant. 

When  the  defendant  specifically  alleged  in  his  answer 
that  the  cause  of  action  sued  upon  by  him  in  the  supreme 
court  was  the  same  as  his  cause  of  counterclaim  set  up  in 
his  plea  labeled  counterclaim,  he  made  such  allegation  a 
part  of  such  plea  (Cragin  v.  Lovell,  88  N.  Y,  258). 

After  the  court  below  sustained  plaintiff's  demurrers, 
and  the  interlocutory  judgment  thereon  was  entered,  this 
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cause  was  tried  at  Circuit  upon  the  issues  raised  by  de- 
fendant's general  denial,  and  .resulted  in  a  verdict  directed 
for  plaintiflf,  and  upon  which  judgment  was  entered,  from 
which  defendant  appeals  ;  but  there  is  no  record  before  us 
to  review  the  same,  as  no  case  seems  to  have  been  made 
and  settled. 

To  enable  the  General  Term  to  review  upon  appeal  a 
judgment  entered  upon  the  verdict  of  a  jury  directed  by 
the  couit,  a  case  must  be  prepared  and  settled  as  required 
by  section  997  of  the  Code  (Delano  v.  Harp,  37  Hutiy  275). 

McGoWN  and  FiTZSiMONS,  JJ.,  concurred. 

Judgments  affirmed,  with  costs. 


BISHOP  V,  BISHOP. 

N.  Y.  Superior  Court ;  Special  Term,  July,  1893. 

1.  Service  {and proof  of) ;  on  attorney, \     It  cannot  be  objected 

by  either  the  referee  or  the  party  for  whom  an  attorney,  with- 
out formal  substitution,  appeared  and  took  sole  charge  upon 
the  reference,  owing  to  the  sickness  of  the  attorney  of  record  of 
such  party, — that  the  service  of  a  notice  of  election  to  end  the 
reference,  because  of  the  referee's  failure  to  file  his  report, 
upon  the  attorney  so  app)earing,  is  not  sufficient  because  of  the 
irregularity  in  the  manner  in  which  such  attorney  assumed  his 
functions. 

2.  Reference  ;  the  report, ^    In  order  to  prevent  the  termination  of 

a  reference  by  notice  as  prescribed  by  Code  Civ.  Pro.  §  1019, 
the  referee's  report  must  be  actually  delivered  to  the  attorney 
of  one  of  the  parties,  or  filed  with  the  clerk  within  sixty  days 
from  the  time  when  the  cause  is  actually  submitted  ;  an  offer 
by  the  referee  within  the  time  limited  to  deliver  his  report  to 
the  successful  party  on  payment  of  fees  is  not  equivalent  to  a 
delivery. 

3.  The  same ;   referee* s  compensation.^    Where  a  reference  is  ter- 

minated by  reason  of  the  referee's  failure  to  file  or  deliver  his 
report  within  sixty  days,  as  prescribed  by  Code  Civ.  Pro.  §  1019. 
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the  referee  forfeits  his  right  to  avail  himself  of  a  stipulation  as 
to  his  fees  entered  into  at  the  commencement  of  the  reference. 
So  held,  although  the  referee  offered  within  the  time  limited  to 
deliver  his  report  on  the  payment  of  his  fees. 
4.  The  same.]  A  referee  cannot  by  motion  compel  the  successful 
party  to  pay  his  fees ;  his  remedy  is  by  action. 

Motion  to  compel  the  payment  of  referee's  fees. 

Eleanor  F.  Bishbp  brought  an  action  against  Mabel  C. 
K.  T.  Bishop.  Samuel  H.  Randall  was  attorney  for  the 
plaintifT,  Mrs.  Bishop.  He  had  a  dispute  with  his  client, 
and  she  made  a  motion  to  substitute  another  attorney  in 
his  place,  and  to  compel  him  to  pay  over  certain  moneys, 
which  he  claimed  and  retained  as  his  fees.  The  matter 
was  referred  to  James  Ridgway  to  take  proof  and  report. 
The  plaintiff  retained  Mr.  Hector  M.  Hitchiogs  as  her  at- 
torney on  the  reference,  and  said  Randall  appeared  for 
himself.  From  the  minutes  taken  by  the  referee  it  appears 
that  said  Hitchings,  who  acted  for  the  plaintiff  on  the  ref- 
erence, was  taken  sick  with  typhoid  fever,  and  was  unable 
to  appear  before  the  referee  and  represent  Mrs.  Bishop 
therein  ;  whereupon  a  Mr.  Patterson  appeared  for  plaintiff 
on  the  reference,  and  an  entry  was  made  upon  the  minutes 
of  his  appearance  as  attorney  for  Mrs.  Bishop  in  the  pro- 
ceedings before  the  referee,  in  the  place  of  Mr.  Hitchings, 
although  no  formal  order  of  substitution  was  entered. 
Mr.  Patterson  appears  to  have  continued  to  act  as  attor- 
ney  for  Mrs.  Bishop  in  the  reference  proceedings  until  the 
close  of  the  reference,  and  to  have  been  recognized  both 
by  the  referee  and  said  Randall  as  Mrs.  Bishop's  attorney 
therein.  The  case  was  finally  submitted,  and  the  referee 
made  and  signed  his  report  in  Mrs.  Bishop's  favor,  and 
thereupon  notified  Mrs.  Bishop  to  pay  his  fees  and  take 
up  the  report.  Mrs.  Bishop  replied  that  she  would  do  so, 
but  at  that  time  was  too  poor  to  pay  his  fees,  and  the  re- 
port was  not  delivered.  After  the  expiration  of  sixty  days 
from  the  time  the  case  was  finally  submitted,  the  referee, 
being  unable  to  collect  his  fees  from  Mrs.  Bishop,  applied 
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to  the  said  Randall  for  payment  of  the  same,  and  Bled  his 
report  with  the  clerk  of  this  court.  But,  before  the  report 
had  been  filed,  and  after  the  expiration  of  the  sixty  days 
from  the  time  the  cause  was  finally  submitted,  the  said 
Randall  served  notice  of  his  election,  under  section  1019 
of  the  Code,  to  end  the  reference,  upon  the  referee,  and 
upon  said  Patterson  as  the  attorney  for  Mrs.  Bishop,  the 
opposing  party  on  the  reference. 

James  Ridgway,  for  the  motion. 

Samuel  H.  Randall,  opposed. 

GiLDERSLEEVE,  J.  [after  stating  the  facts]— The  ref- 
eree claims  that  said  Randall  did  not  comply  with  the 
requirements  of  the  statute,  inasmuch  as  he  served  his 
notice  on  said  Patterson,  as  Mrs.  Bishop's  attorney,  instead 
of  serving  it  upon  Mr.  Hitchings,  who,  the  referee  claims,  is 
the  real  attorney  for  Mrs.  Bishop,  as  no  order  substituting 
Mr.  Patterson  has  ever  been  entered.  The  statute  (sec- 
tion 1019  of  the  Code)  provides  that  the  referee's  report 
must  be  filed  with  the  clerk,  or  delivered  to  the  attorney  for 
one  of  the  parties,  within  sixty  days  from  the  time  when 
the  case  or  matter  is  finally  submitted  ;  otherwise  either 
party  may,  before  it  is  filed  or  delivered,  serve  a  notice 
upon  the  attorney  of  the  adverse  party  that  he  elects  to  end 
the  reference ;  and  in  such  case  the  action  must  thence- 
forth proceed  as  if  the  reference  had  not  been  directed  ; 
and  the  referee  is  not  entitled  to  any  fees.  I  do  not  think 
the  referee's  contention  can  be  sustained.  There  is  nothing 
in  the  papers  now  before  me  to  indicate  .that  Hitchings 
was  ever  able,  after  his  illness,  to  perform  the  functions  of 
attorney  for  Mrs.  Bishop  on  the  reference ;  and,  indeed 
for  aught  that  appears  to  the  contrary,  the  disease  from 
which  he  was  suffering  may  have  caused  his  death.  Cer- 
tainly, the  reasonable  inference  is  that  his  incapacity  to 
act  as  attorney  for  Mrs.  Bishop  continued,  for  the  fact  is 
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that  from  the  time  Patterson  assumed  the  duties  of  attor- 
ney he  continued  to  discharge  them  to  the  end.  Mrs. 
Bishop  having  employed  Patterson,  or,  at  the  least,  having 
accepted  his  services,  and  the  referee  having  recognized 
Patterson  as  her  attorney,  neither  Mrs.  Bishop  nor  the 
referee  can  now  take  advantage  of  any  irregularity  in  the 
method  or  means  by  which  Patterson  assumed  the  func- 
tions of  attorney.  The  service  of  the  notice  upon  Patterson 
was  a  substantial  compliance  with  the  requirements  of  the 
statute. 

The  referee  claims  that  the  notice  to  Mrs.  Bishop  that 
his  report  was  ready  and  his  offer  to  deliver  the  report  to 
her  upon  payment  of  his  fees,  was  substantially  a  delivery 
of  the  report.  I  cannot  concur  in  this  opinion ;  for,  in 
order  to  prevent  the  termination  of  a  reference  by  notice, 
as  prescribed  by  section  1019  of  the  Code,  the  report  must 
be  actually  delivered  to  the  attorney  of  one  of  the  parties, 
or  filed  with  the  clerk,  within  sixty  days  from  the  time 
the  cause  was  finally  submitted  ;  and  an  offer  by  a  referee 
to  deliver  his  report  to  the  successful  party,  on  payment 
of  his  fees,  within  the  time  limited,  is  not  equivalent  to  a 
delivery.  If  a  referee  accepts  a  reference  he  must  rely  for 
the  payment  of  his  fees  upon  the  interest  of  the  prevail- 
ing party  to  take  up  the  report,  and  if  the  prevailing  party 
omits  to  do  this,  upon  his  common  law  action  to  recover 
them,  after  putting  himself  in  a  position  to  maintain  it  by 
filing  the  report  (Little  v.  Lynch,  99  iV.  K  1 12). 

Another  point  urged  by  the  referee  is  that  a  stipulation 
was  entered  into,  at  the  commencement  of  the  reference, 
by  which  Mrs.  Bishop  and  said  Randall  each  agreed  to  pay 
one-half  of  the  referee's  fees  as  they  went  along,  and  that 
a  portion  of  the  fees  was  so  paid.  I  am  of  opinion,  how- 
ever, that  by  his  failure  to  either  file  or  deliver  his  report 
within  the  sixty  days,  the  referee  has,  under  the  provisions 
of  section  1019  of  the  Code,  forfeited  his  right  to  avail 
himself  of  the  stipulation  to  which  he  refers.  He  should 
have  filed  his  report  within  the  sixty  days,  and  relied  upon 
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his  common  law  action  to  recover  his  fees  (Little  z;.  Lynch, 
supra),  when  he  perceived  that  Mrs.  Bishop  was  not  likely 
to  take  up  the  report  and  pay  his  fees. 

The  motion  to  compel  Randall  to  pay  the  referee's 
fees  must  be  denied,  without  costs. 


GREENBURG  I/.  EARLY. 

N.  Y,  Court  of  Common  Pleas  ;  General  Term.June^  1893. 

1.  Master  and  servant, '\      A  contract  with  a  firm  to   act  as  a 

traveling  salesman  for  a  definite  period,  whether  the  duties  be 
those  of  an  agent  (without  special  interest)  or  a  servant, — 
is  terminated  by  the  dissolution  of  the  firm  caused  by  the  death 
of  a  partner. 

2.  The  same.]    A  contract  of  employment  for  no  definite  period  is 

terminable  at  the  will  of  either  party. 

Appeal  from  a  judgment  entered  upon  the  dismissal  of 
a  complaint  at  a  Trial  Term  of  the  N.  Y.  Court  of  Common 
Pleas. 

Joseph  Greenburg  brought  the  action  against  Mary  A. 
Early  and  Joseph  J.  O'Donoghue  individually  and  as  ex- 
ecutors of  John  Early,  deceased,  and  Patrick  Kavanagh, 
for  a  breach  of  contract  of  employment. 

The  further  facts  are  fully  stated  in  the  opinion. 

Walter  M.  Rosebault,  for  appellant. — L  The  plaintiff's 
yearly  contract  of  employment  with  the  firm  was  not  ter- 
minated by  the  death  of  a  member  (citing  Ferena  v, 
Sayres,  3  W.  &  B,  2\  \  s.  C,  40  Am.  Dec.  496;  Martin  v 
Hunt,  I  Allen  {Mass.'],  418  ;  Connell  v.  Owen,  4  C.  P. 
[Canada],  113  ;  Tasker  v.  Sheppard,  6  H.  &  N.  675). 

II.  The   continuation   of  the  plaintiff's  employment, 
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even  if  in  law  the  previously  existing  contract  had  termin- 
ated, must  be  regarded  as  renewing  that  contract  for  the 
same  period  and  on  the  same  terms  as  existed  before 
(citing  Huntington  v,  Claflin,  38  N.  V.  182;  Raub  v^ 
Albright,  36  Pa.  St.  367). 

/oAn  Delahanty,  for  respondent. — I.  The  death  of  the 
partner  put  an  end  to  the  contract  of  employment  with 
firm  (citing  Wood's  Master  and  Servant,  2nd  ed.,  §  160 ; 
Clark  V.  Gilbert,  26  N.  V.  279  ;  Addison  on  Contracts,  Abb. 
ed.  1883,  p.  653 ;  Farrow  v.  Wilson,  Z.  R.  4  C.  P.  744; 
Tasker  v.  Shepard,  6  H.  &  N.  575  ;  S.  C,  30  L.J.  Ex.  207  ; 
Fisher  v.  Monroe,  16  Daly,  461  ;  Spalding  v.  Rosa,  71  N. 
Y.  40;  People  V.  Globe  Mut.  Ins.  Co.,  91  Id.  174  ;  Martin 
V.  Hunt,  I  Allen,  418). 

Pryor,  J. — On  the  ist  of  January,  1891,  the  firm  of 
John  Early  and  Company  hired  the  plaintiff  as  a  traveling 
salesman  for  the  period  of  one  year.  On  the  23d  of  March 
next  ensuing  the  copartnership  was  dissolved  by  the  death 
of  Early,  and  the  defendant,  as  executrix  of  his  will,  took 
possession  and  control  of  the  firm  assets  and  business  ;  but 
whether  for  the  purpose  of  winding-up  or  continuing  the 
business  is  disputed  upon  the  evidence,  and  is  unim- 
portant in  the  disposition  of  the  appeal. 

That  a  contract  of  service  of  the  kind  before  the  court 
is  canceled  by  the  death  of  the  employer,  is  not  now  an 
open  question  in  this  State  (Lacy  v.  Getman,  ii<)  N.Y.  109). 

The  proposition  that  such  a  contract  is  terminated  by 
the  dissolution  of  a  copartnership  employer,  seems  not  to 
have  been  adjudged  in  this  State,  and  may  not  be  affirmed 
on  the  authority  of  uniform  decision.  In  this  country  it  is 
supported  by  one  express  adjudication  (Griggs  v.  Swift,  82 
Ga.^  392;  14  Am.  St.  R.  176);  and  disputed  by  another 
(Fereira  v.  Sayres,  5  Watts  &  S.  210;  40  Am.  Dec.  49). 
The  text-writers  appear  to  accept  it  implicitly  (  Wood  on 
Master  and  5.,  §   163  ;    2  Addison    on     Contr.,  Morgan's 
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ed.  §  901  ;  Lawson  bn  Rights,  etc,  %  283).  The  preponder- 
ance, therefore,  of  authority  is  in  favor  of  the  proposition. 
How  stands  it  on  principle  ? 

If  the  plaintiff  be  regarded  as  an  agent  of  the  firm,  on 
its  dissolution  the  relation  undoubtedly  ceased  ;  because 
an  agent  is  merely  the  representative  of  hi$  principal,  and 
if  there  be  no  principal  there  can  be  no  agent.  "  There  is 
a  manifest  absurdity  in  doing  an  act  in  the  name  of  a  per- 
son no  longer  in  being  *'  (Bank  of  N.  Y.  v,  Vanderhost,  32 
^-  y^'  553»  SSS)-  The  death  of  a  partner  operates  an  imme- 
diate dissolution  of  the  copartnership  {Parsons  on  Partner- 
ships 397),  and,  therefore,  the  authority  of  a  previously 
appointed  clerk  absolutely  ends  (McNaughton  v,  Moore,  i 
Hayw.  189).  The  rule,  of  course,  is  inapplicable  to  an 
agency  coupled  with  an  interest ;  but  the  right  of  the  plaint- 
iff to  a  commission  proportioned  to  sales  does  not  constitute 
a  power  coupled  with  an  interest  within  the  exception  to 
the  general  principle  (Houghtaling  v,  Marvin,  7  Barb.  412). 

Supposing  the  plaintiff  to  be  a  servant  rather  than  an 
agent ;  still  the  conclusion  is  inevitable  that  the  dissolu- 
tion of  the  partnership  by  death  terminated  his  employ- 
ment. The  decision  in  Lacy  v.  Getman(ii9  N.  K  109, 
115,  116)  proceeded  upon  the  ground  of  a  personal  trust 
and  confidence  between  the  employer  and  the  employee, 
and  held  that  such  trust  and  confidence  on  the  part  of  the 
employee  cannot  be  transferred  by  operation  of  law  to  a 
substituted  employer.  The  reason  of  the  rule  is  equally 
prevalent  between  a  copartnership  employer  and  its  ser- 
vant. In  the  case  at  bar,  for  instance,  the  plaintiff  had 
engaged  to  serve  John  Early  and  Patrick  Kavanagh — not 
Patrick  Kavanagh  alone ;  still  less  Patrick  Kavanagh  and 
Mary  A.  Early,  executrix  of  John  Early.  He  might  be 
willing  to  trust  and  obey  John  Early  and  Patrick  Kavan- 
agh ;  but  not  at  all  willing  to  trust  and  obey  Kavanagh 
alone,  or  Kavanagh  and  Mary  A.  Early — just  as  the  em- 
ployee of  a  single  person  might  be  willing  to  engage  ser- 
vice with  him,  but  not  with  his  executor. 
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Employed  by  the  partnership  and  not  by  its  individual 
members;  engaged  to  serve  the  partnership  and  not  its  in- 
dividual members ;  plaintiff's  relation  to  the  partnership 
was  dissolved  necessarily  by  its  dissolution. 

As  well,  therefore,  upon  principle  as  authority,  we  con- 
clude that  the  contract  of  the  plaintiff  with  the  firm  of 
John  Early  and  Company  terminated  on  the  dissolution  of 
the  copartnership  by  the  death  of  Early. 

The  defendant  is  sued,  however,  as  well  in  her  personal 
as  her  representative  capacity,  and  plaintiff's  alternative 
claim  is  upon  a  contract  with  her.  Conceding  his  employ- 
ment by  the  defendant,  it  was  terminable  at  will,  because 
for  no  definite  period  (Campbell  v,  Jimenes,  decided  the 
present  term),  and  he  was  duly  discharged  upon  payment 
for  his  services. 

BOOKSTAVER,  P.  J.,  and  BiscHOFF,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


MURRAY  z/.  BARTH. 

N.  Y.  Superior  Court ;  Special  Term,  July,  1893. 

I.  Mechanic* s  /ten.]  The  owner  of  premises,  who  has  given  an 
undertaking  under  L.  1885,  c.  343,  §  24,  subd.  6,  in  discharge 
of  a  mechanic's  lien,  is  not  entitled  under  Code  Civ.  Pro.  } 
1674,  as  amended  by  L.  1892,  c.  502,*  to  the  cancellation  of  the 
notice  oi  lis  pendens,  filed  in  an  action  to  foreclose  the  lien. 

*  The  provisions  of  Code  Civ.  Pro.,  §  1674,  as  amended  by  L. 
1892,  c.  502,  authorizing  the  cancellation  of  notices  of  lis  pendens, 
are  as  follows  :  '*  After  the  action  is  settled,  discontinued  or  abated, 
or  final  judgment  is  rendered  therein  against  the  party  filing  the 
notice,  and  the  time  to  appeal  therefrom  has  expired,  or  if  a  plaint- 
iff filing  the  notice  unreasonably  neglects  to  proceed  in  the  action, 
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2.  Notice  :  of  suit  pending, \  The  right  to  file  a  notice  of /w/^</<pifj 
is  an  absolute  right,  not  resting  in  the  discretion  of  the  court  >' 
and  if  the  notice  is  properly  filed,  it  may  not  be  cancelled, 
except  in  accordance  with  Code  Civ.  Pro.,  §  1674. 

Motion  to  cancel  a  notice  of  suit  pending. 

Action  by  James  Murray  and  others  against  John  C. 
Barth  and  others  to  foreclose  a  mechanic's  lien. 

Kurzman  &  Frankenheimer,  for  motion. 

C,  S.  Bloomfield,  opposed. 

GiLDERSLEEVE,  J. — This  is  a  motion  to  cancel  a  lis 
pendens.  The  action  was  brought  to  foreclose  a  mechan- 
ic's lien.  The  defendants,  who  are  the  owners  of  the 
premises,  were  allowed  to  give  an  undertaking,  under  subd. 
6,  sec.  24,  chap.  342,  of  the  Laws  of  1885,  in  discharge  of 
the  lien,  and  an  order  was  granted  discharging  the  same. 
But  the  lis  pendens  which  the  plaintiffs  filed,  still  remains, 
and  defendants  now  move  to  have  it  cancelled,  claiming 
that  they  are  entitled  to  the  relief  sought,  for  the  reason 
that  they  have  amply  secured  the  plaintiffs*  rights  by  the 

the  court  may,  in  its  discretion,  upon  the  application  of  any  person 
aggrieved,  and  upon  such  notice  as  may  be  directed  or  approved  by 
it,  direct  that  a  notice  of  the  pendency  of  an  action,  filed  as  pre- 
scribed in  the  last  four  sections,  be  cancelled  of  record  by  a  par- 
ticular clerk,  or  by  all  the  clerks,  with  whom  it  is  filed  and  recorded. 
.  .  .  In  a  judgment  creditor's  action,  the  court  may,  at  any  stage 
of  the  proceeding,  and  upon  notice  to  the  plaintiff,  or  to  the  judg- 
ment creditor  to  be  affected  thereby,  direct  that  a  notice  of  the 
pendency  thereof  be  cancelled  upon  payment  into  court, of  the 
amount  of  the  judgment,  or  judgments  sought  to  be  enforced,  in 
such  action,  together  with  accrued  interest,  and  such  sum  in 
addition  thereto  as  the  court  may  deem  sufficient  to  cover  interest 
likely  to  accrue  during  the  pendency  of  the  action  and  costs.  Or  in 
lieu  thereof  the  court  may,  in  its  discretion,  order  that  an  under- 
taking be  given,"  etc. 
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bond  which  they  have  filed  in  discharge  of  the  mechanic's 
lien. 

I  am  of  the  opinion  that  it  is  not  within  the  power  of 
the  court  to  cancel  the  lis  pendens  m  this  case.  Section 
1674  of  the  Code  provides  under  what  circumstances  a  lis 
pendens  may  be  cancelled  ;  which  are :  (i)  Where  the  ac- 
tion is  settled,  discontinued  or  abated,  or  final  judgment  is 
rendered  therein  against  the  party  filing  the  notice,  and 
the  time  to  appeal  therefrom  has  expired  ;  (2)  if  a  plaintiff 
filing  the  notice  unreasonably  neglects  to  proceed  in  the 
action  ;  and  (3)  in  a  judgment  creditor's  action,  upon  pay- 
ment into  court  of  the  amount  indicated  or  the  filing  of 
the  bond  specified  in  the  section.  None  of  these  condi- 
tions are  presented  in  the  case  at  bar.  Where  the  action 
is  one  in  which  the  right  is  given  the  plaintiff  by  the  Code 
to  file  a  lis  pendens,  the  right  is  absolute,  not  resting  in  the 
discretion  of  the  court ;  and  if  the  notice  is  properly  filed 
it  may  not  be  canceled  except  pursuant  to  the  provisions 
of  section  1674  of  the  Code  (Beman  v.  Todd,  124  .V.  K 
1 14).  The  provisions  of  the  section  should  be  strictly  fol- 
lowed in  all  their  essential  requirements  (Willis  v.  Bellamy,. 
53  Super.  Ct.  94).  The  General  Term  of  the  court  of  com- 
mon pleas  held,  in  the  case  of  Niebuhr  v,  Schreyer  (i  State 
Rep.  626)  that  "  the  right  to  file  a  lis  pendens  is  an  absolute 
right,  not  depending  on  the  discretion  of  the  court,  and  a 
proper  notice  once  filed  in  a  proper  action  the  court  can 
only  order  cancelled  when  the  action  shall  be  settled,  dis- 
continued or  abated,  or  final  judgment  rendered  against 
the  party  filing  the  notice,  and  the  time  to  appeal  has  ex- 
pired, or  ^when  the  party  unreasonably  neglects  to  pro- 
ceed." 

Since  that  decision  was  rendered,  however,  the  legis- 
lature {Laws  of  1892)  has  extended  the  scope  of  the  stat- 
ute (sec.  1674  of  the  Code),  so  that  now,  in  a  judgment 
creditor's  action  the  lis  pendens  can  be  cancelled  upon  pay- 
ing money  into  court  or  giving  a  bond,  as  provided  for  in 
the  section.  But  this  amendment  does  not  affect  the  case 
Vol.  XXX.— 20 
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at  bar,  which  is  an  action  to  foreclose  a  mechanic's  lien, 
not  a  judgment  creditor's  action  ;  and  the  rule,  above  laid 
down,  that  the  statute  must  be  strictly  construed,  and  that 
the  court  has  no  power  to  cancel  the  lis  pendens,  except  in 
accordance  with  the  provisions  of  section  1674  of  the 
Code,  controls  this  motion. 

The  motion  to  cancel  the  lis  pendens  must  be  denied, 


iwith  $10  costs. 


MOORE  V.  N.  Y.   ELEVATED  R.  R.  CO. 
N,  Y.  Common  Pleas  ;  General  Term^June,  1893. 

1.  Danm^es.l     In  an  action  by  an  abutting  owner  to  recover  dam- 

ages for  the  injury  to  the  value  of  her  premises  caused  by  the 
operation  of  defendant's  elevated  railway  in  a  street,  where 
issue  is  taken  as  to  plaintiff's  ownership  of  the  premises  and 
easement,  and  plaintiff's  uncontradicted  evidence  establishes 
her  title  thereto,  she  is  entitled  to  the  direction  of  a  verdict  for 
nominal  damages,  although  she  fails  to  show  any  excess  of 
injury  to  her  premises  caused  by  defendant's  railway,  over 
and  above  the  benefits  which  are  derived  from  its  presence.* 

2.  Costs.'\    In  such  an  action,  defendant's  denial  of  all  knowledge  or 

information  sufficient  to  form  a  belief  as  to  plaintiff's  allega- 
tion of  the  ownership  of  the  easement  interfered  with  by 
defendant's  railway,  causes  "  a  claim  of  title  to  real  property  " 
to  arise  upon  the  pleadings  within  the  meaning  of  Code 
Civ.  Pro.,  §  3228,  subd.  i,  entitling  plaintiff  to  costs,  as  of  course, 
upon  a  judgment  in  her  favor. 

3.  New  trials.]      If  nominal  damages  will  entitle  the   party  to 

whom  they  should  have  been  awarded  to  costs,  a  judgment  for 
the  adverse  party  must  be  reversed. 

Appeal  by  plaintiff  from  a  judgment  for  defendant 
entered  upon  a  verdict. 

*  See  note  on  "  Private  Rights  in  Public  Places  "  at  end  of  this 
case. 
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The  action  was  brought  by  Eliza  Jane  Moore  against 
The  New  York  Elevated  Railroad  Company  and  The 
Manhattan  Railway  Company  to  recover  damages  for  the 
alleged  injury  to  plaintiff's  premises  caused  by  the  opera- 
tion of  defendants'  elevated  railway  in  a  street  upon 
which  plaintiff's  premises  abutted. , 

The  further  facts  are  fully  stated  in  the  opinion. 

Stanley  IV.  Dexter^  for  appellant. 
Brainard  Tolles^  for  respondents. 

BiSCHOFF,  J. — The  action  was  by  an  abutting  owner 
to  recover  damages  for  injury  to  the  value  of  her  premises 
caused  by  the  maintenance  and  operation  of  defendants' 
elevated  railway.  The  complaint  alleged  ownership  of 
the  premises  and  easements  in  the  street,  and  the  answer 
denied  it.  On  the  trial  plaintiff  indisputably  established 
title  to  and  possession  of  the  premises  by  evidence  which 
remained  unchallenged.  The  maintenance  and  operation 
of  defendants'  elevated  railway  in  front  of  the  premises 
were  conceded,  and  the  case  is  destitute  of  all  evidence 
from  which  defendants'  acquirement  of  the  easements 
taken  for  the  purposes  of  their  elevated  railway  may  be 
even  remotely  inferred.  Thus,  it  remained  for  plaintiff 
only  to  show  the  excess  of  injury  to  the  rental  value  of 
her  premises  caused  by  defendants'  elevated  railway  in 
depriving  them  of  their  appurtenant  easements  of  light, 
air  and  means  of  access  over  and  above  the  benefits  which 
were  derived  from  the  presence  of  the  railway.  If  the 
evidence  failed  to  show  any  excess  of  injury,  she  was,  not- 
withstanding, entitled  to  nominal  damages. 

"  For  any  invasion  of  property  itself,  or  of  a  substan* 
tial  right  of  property,  nominal  damages  are  recoverable, 
whether  any  actual  damage  results  therefrom  or  not  " 
{Woods  Mayne  on  Damages^  Am.  ed.  7,  note).  **  Every 
injury  imports  a  damage,  though  it  does  not  cost  the 
party  one   farthing"  (Lord    Holt,   in  Ashley  v.  White, 
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Ld.  Raym.  938).  "  When  one  encroaches  on  the  inherit- 
ance of  another,  the  law  gives  a  right  of  action,  and  even 
if  no  damages  are  found  the  action  will  be  sustained,  and 
nominal  damages  recovered;  because,  unless  that  be 
done,  the  encroachment  acquiesced  in  might  ripen  into  a 
legal  right,  and  the  trespasser,  by  a  continuance  of  his 
encroachment,  acquire  a  legal  title  "  (Hathron  v,  Stinson^ 
12  Me.  183).  The  title  to  real  property  may  be  tried  in 
an  action  for  trespass,  such  as  this  was,  and  though  the 
recovery  be  for  nominal  damages  only,  plaintiff's  claim  of 
title  is  thereby  sustained.  Hence,  the  rule  that  nominal 
damages  must  be  awarded  in  such  an  action,  if  the  plaint- 
iff's title  is  established,  though  the  act  of  trespass  com- 
plained of  "  occasions  no  other  damage  than  putting  at 
hazard  rights  which,  if  their  encroachment  were  acquiesced 
in,  would  be  lost  by  the  lapse  of  time  **  (Bassett  v,  Salis- 
bury Mfg.  Co.,  8  Foster  \N.  H.]  438 ;  Davendorf  z/.  Wert,  42 
Barif.  227;  Thomas  v,  Brackney,  17/ic/.  654;  Carhart  v. 
Auburn  Gas  Light  Co.,  22  Id.  297  ;  Honsee  v.  Hammond,. 
39  Id.  89;  O'Riley  v,  McChesney,  3  Lans.  278). 

"  For  every  actionable  injury  there  is  an  absolute  right 
to  damages  ;  the  law  recognizes  such  an  injury  whenever 
a  legal  right  is  violated.**  *'  Every  invasion  of  such  a  right 
threatens  the  right  itself,  and  to  some  extent  impairs  the 
possessor's  enjoyment  of  it.  The  logical  sequence  of  find- 
ing an  invasion  is  the  legal  sequence — a  legal  injury;  this 
entitles  the  injured  party  to  compensation."  "  If  there  is 
no  inquiry  as  to  actual  damages,  or  none  appear  on  in- 
quiry, the  legal  implication  of  damage  remains."  "  The 
damages  which  the  law  thus  infers  from  the  infraction  of 
a  legal  right  are  absolute  ;  they  cannot  be  controverted ; 
they  are  the  necessary  consequent.  The  act  complained 
of  may  produce  no  actual  injury,  it  may  be,  in  fact,  bene- 
ficial, by  adding  to  the  value  of  the  property  or  by  avert- 
ing a  loss  which  would  otherwise  have  happened,  yet  it 
will  be  equally  true,  in  law  and  in  fact,  that  it  was  in  itself 
injurious  if  violative  of  a  legal  right.     The.  implied  injury 
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is  from  that  circumstance  ;  the  fact  that  beyond  violating 
a  right  it  was  not  detrimental  or  was  even  advantageous, 
is  immaterial  to  the  legal  quality  of  the  act  itself ;"  and 
the  right  to  recover,  at  least  nominal  damages,  "  applies  to 
all  actions,  whether  for  tort  or  breach  of  contract  and 
whether  the  right  is  personal  or  relates  to  property" 
{Sutherland  on  Damages^  2d  ed.  Vol.  I.,  §§  9  and  10). 
It  is  a  substantial  right,  and  the  maxim  de  minimis  nan 
curat  lex  does  not  apply  thereto  (§  11).  Where  a  prin- 
ciple, or  a  right,  or  its  extent  is  involved,  an  erroneous 
judgment  for  defendant  should  be  reversed  although  plaint- 
iff may  be  entitled  to  nominal  damages  only  and  the  ac- 
tion is  vexatious  (Herrick  v.  Stover,  5  Wend,  580,  586; 
Hyatt  V,  Wood,  4  Johns.  1 50 ;  Dixon  v.  Clow,  24  Wend. 
188 ;  Searles  v.  Cronk,  38  How.  Pr.  320). 

Defendants'  denial  of  all  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  plaintiff's  allegations  of  owner- 
ship  of  the  easements  interfered  with  by  defendants'  eleva- 
ted railway,  caused  "  a  claim  of  title  to  real  property  "  to 
arise  upon  the  pleadings  within  the  meaning  of  subdivision 
I  of  section  3228  of  the  Code  of  Civil  Procedure  (Bruen  v. 
Manhattan  Ry.  Co.,  N.  Y.  Com.  PL,  Gen.  Term,  June,  1891, 
39  State  Rep.  86 ;  Lynk  v.  Weaver,  128  N.  Y.  171),  and  hav- 
ing sustained  her  claim  of  ownership  on  the  trial,  plaintiff 
was  entitled  to  the  recovery  of  costs.  If  nominal  dam- 
ages will  entitle  the  party  to  whom  they  should  have  been 
awarded  to  costs,  a  judgment  for  the  adverse  party  must 
be  reversed  (Eaton  v.  Lyman,  30  Wis.  41  ;  Enos  v.  Cole, 
53  Id.  235  ;  Sayles  v.  Bemis,  57  /of.  315  ;  Watson  v.  Ham- 
ilton, 6  Rich.,  [5.  Car^  75  ;  Potter  v.  Menen,36  Minn.  122  ; 
Von  Shoening  v.  Buchanan,  14  Abb.  Pr.,  185).  In  Cady 
V.  Fairchild  {li  Johns.  129),  which  was  an  action  for  tres- 
pass, the  county  court,  on  appeal  from  a  justice's  court, 
refused  to  grant  a  new  trial,  though  it  was  conceded  that 
the  plaintiff  in  error  was  entitled  to  recover  nominal  dam- 
ages, and  this  ruling  was  sustained,  it  appearing  that  *'  the 
object  of  the  plaintiff  in  error  is  merely  costs  and  to  vex 
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the  defendant."  The  case  was  criticised  and  declared  to 
be  opposed  to  principle  in  Stephens  v.  Wilder  (32  N,  K 
351),  in  which  the  circumstances  were  the  same,  though 
followed  as  stare  decisis.  Its  application  should  not,  there- 
fore,  be  extended. 

It  follows  that  the  learnea  trial  judge  erred  in  refusing 
to  charge,  as  requested  by  plaintiff's  counsel,  that  the  ver- 
dict must,  in  any  event,  be  in  favor  of  the  plaintiff  for  nom- 
inal damages,  and  that  the  verdict  for  defendants  is  con- 
trary to  law  and  the  evidence.  Judgment  reversed  and 
new  trial  ordered,  with  costs  to  appellant  to  abide  the 
event. 

Pryor  and  GiEGERiCH,  J  J.,  concurred. 


Note  on  Private  Rights  of  an  Abutting  Owner  on  a 
Street  or  other  Highway  or  Public  Place,  as 
Affected  by  various  new  Public  Uses. 

The  rights  of  an  abutting  owner  to  object  to  subjecting 
the  street  to  the  various  extended  usages  to  which  highways 
and  other  public  places  are  in  these  days  subjected,  wilt  be 
better  understood  by  a  careful  attention  to  the  nature  of  the 
title  of  the  complainant,  and  the  nature  of  the  use  to  which 
he  objects. 

The  first  question  is  to  ask  what  is  the  nature  of  the 
complainant's  interest  in  the  highway.  Nearly  all  the  cases 
are  either  (i)  those  where,  as  is  now  common  in  cities,  he  01* 
his  predecessor  in  title  has  parted  with  the  fee  in  the  bed  of 
the  street,  and  been  compensated  therefor,  it  being  taken  in 
trust  for  public  use  as  a  highway  ;  or  (2)  cases  where,  as  is 
usual  in  the  country  and  in  many  of  the  earlier  streets  in 
the  cities,  only  the  easement  of  use  as  a  highway  has  been 
ceded  to  the  public  and  he  retains  the  fee  of  the  soil  under 
the  highway,  whether  such  cession  was  by  operation  of  law 
under  condemnation  and  the  payment  of  damages  according 
to  the  highway  law  or  similar  statute,  or  by  his  voluntary 
dedication  of  the  ground  to  public  use  as  a  highway,  fol- 
lowed by  its  practical  acceptance  by  the  public.  There  is  a 
third^kind  of  case,  of  which  the  Story  case,  in  11  Abb,  N.  C 
236,  il  the  only  important  reported  instance,  in  which  the 
owner  derived  title  to  his  lot  from  the  city  by  a  deed  con- 
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taining  a  covenant  on  the  part  of  the  city  to  maintain  a  high- 
way. 

The  nature  of  the  complainant's  title  having  been  ascer- 
tained, the  next  question  is  as  to  the  nature  of  the  new  use 
to  which  it  is  proposed  to  subject  the  land. 

Bearing  these  two  questions  in  mind,  the  reader  will  find 
in  the  following  table  a  concise  indication  of  the  results 
thus  far  reached  by  the  courts  in  dealing  with  these  questions. 
Following  down  either  the  middle  or  left  hand  column  ac- 
cording to  the  nature  of  his  client's  title  the  reader  will  find, 
opposite  the  marginal  designation  of  the  kind  of  obstruction, 
an  indication  of  the  rule  of  law  applicable  and  of  the  authori- 
ties to  the  present  time.  Cases  from  the  reports  of  other 
States  which  may  not  be  readily  accessible  to  the  reader  are 
concisely  abridged  below  the  table,  and  may  readily  be 
found  in  alphabetic  order. 

The  thoughtful  reader  who  cares  to  pursue  the  course  of 
the  judicial  development  of  the  law  upon  this  subject,  wilt 
find  in  it  an  admirable  illustration  of  the  manner  in  which  our 
court  of  last  resort  has, — gradually  and  deliberately,  as  one 
question  after  another  involved  in  this  novel  problem  came 
before  it, — worked  out  a  system  of  rules,  harmonious  and 
consistent,  and  commending  themselves  both  to  the  profes- 
sion and  to  the  community  at  large,  both  in  this  and  other 
States,  as  a  satisfactory  solution  of  the  intricate  and  com- 
plex conflict  of  rights  involved  in  these  enlarged  public 
uses. 
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NOTE  ON  PRIVATE  RIGHTS  IN  A  PUBLIC  PLACE. 

Nature  of  complainant* s  title. 
Nature  of  the      Abutter  owing  fee  to      Abutter    owning    fee    to 
New  Use.  middle  of  street.  exterior  line  with  ease- 

ment in  street. 

HORSE  CAR  Trespass  on  fee.  No  trespass, 

LINE. 

Craig  V,    Rochester  City  Milhau  v.  Sharp,  i^Barb, 
R.  R.  Co.,  39  N,  Y.  404.       193 ;   People  v,  Kerr,  27 
Thayer  z/.  Rochester  City      N.   V.  188. 
R.  R.  Co.,  15  Add,  N,  C.  Kellinger  v.  Forty-second 
52.  St.  etc.  R.  R.  Co.,  50  .V. 

K.206. 
Mahady  v,   Bushwick  R. 
R.  Co.,  91  N.  y.  148. 


STEAM     SUR-  Trespass  on  fee.  No  trespass, 

FACE  LINE. 

{^on^rade.)    Williams  v,  N.  Y.  Central  Drake   v,  Hudson  River 
R.  R.  Co..  16  N  Y,  97,      R.  R.  Co.,  7  Barb.  508. 
Wager  v.  Troy  Union  R.  Fobes  v.    Rome,  Water* 
R.  Co.,  25  N,  Y.  526.  town,  etc.  R.  R.  Co.,  121 

Hussner  v,  Brooklyn  City      A^.  Y.  505. 
R.  R.  Co.,  30  Hun,  409. 

{Tf  grade  Trespass  on  fee.  Trespass, 

changed  or 

ether  obstruc'  Mahon  v.  N.  Y.   Central  Reining  v.  N.   Y.  Lacka- 

Jion).  R.  R.  Co.,  24  N.  Y.  658.      wanna,  etc.  R.R.  Co.,  128 

Henderson  v.  N.  Y.  Cen-      N.  Y.  157. 

tral,  etc.  R.  R.  Co.,  78  Falker    v.    N.   Y.    West 

A^.  Y,  423.  Shore,  etc.  Ry.  Co..  17 

Abb.  N.  C.  279. 


[Change  of  grade  to  make  crossing  with  road  running  along 
another  street,  not  a  trespass.  Ottenot  v.  N.  Y.  Lackawanna,  etc. 
R.  R.  Co.,  1 19  A^.   Y,  603 ;  Rauenstein  v.  Same,  136  A^.  Y.  528.] 

[Erection  of  railway  station  in  park,  not  a  trespass  to  easement 
of  abutting  owner.  Greene  v.  N.  Y.  Central,  etc.  R.  R.  Co.,  12  Abb. 
N.  C.  124.] 

[Crossing  by  horse  street  railroad,  not  a  trespass  as  against  the 
other  line.  Brooklyn  Central,  etc.  R.  R.  Co.  v,  Brooklyn  City  R. 
R.  Co.,  33  Barb.  420.] 

[Construction  of  street  railway  not  a  trespass  against  franchise 
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of  other  line  in  same  street.     Brooklyn  City,  etc.   R.   R.    Co.  v. 
Coney  Island,  etc.  R.  R.  Co.  35  Barb,  364.] 

[As  to  right  of  abutter  with  covenant  of  city  to  maintain  high- 
way or  other  public  place,  see  Story  v,  N.  Y.  Elevated  R.  R.  Co.,  1 1 
Abb.  N.  C.  236.] 


EL  E VAT E D     Trespass  as  to  owner's  ease-  Trespass  as  to  owner's  ease- 
ROAD.  ment  and  fee.  ment. 

McGean  v,  M.  E.  R.  Co.,  Lahr  v.  Met.  E.  R.  R.,  104 

133  ^'  y-  9.  ^.  y-  268. 

Drucker  v.  M.  E.  R.  Co.,  Drucker  v.  M.  E.  R.  R., 

106  N.  y.  157  (dictum).       106  N,  K.  157. 
Abendroth  v,  N.  Y.  E.  R.  Abendroth  v.  N.  Y.  E.  R. 
R.   54  Super,  417   (dtc-     R.,  54  Super.  417. 
turn).  '  Kanez/.  N.  V.  E.  R.  R.,  125 

N.  K  164. 
Shepard  v,  Manhattan  R. 

Co.,  117  iV.  K  442. 
Mortimer  z/.  N.  Y.  E.  R.  R., 

6iV.  y.supp.s^. 

Peyser  z/.  N.  Y.  E.  R.  R.,  12 
Abb.  N,  C  276. 

Hughes  V.  M.  E.  R.  Co., 
103  N.  K  14. 

Contra, 


Station  tn  side 
street. 


6th  Ave.  R.  R.  v.  Gilbert, 

3  Abb.  N.  C.  372. 
Patten  v.  N.  Y.  E.  R.  R.,  3 

Abb.  N.  C.  306. 

Mattlagez/.  N.Y.E.R.  R., 
14  Daly,  I. 


TELEGRAPH 

POLES  AND 

WIRES. 


An  additional  burden.         An  invasion  of  right. 


Erection  and  Blashfield  v.  Empire  S.  Tel. 
maintenance        Co.,  \%  N.  Y.  Supp.  250. 
without  un- 
necessary ob-     Dusenburg  v.  Mutual  Tel. 
struction.       Co.,  1 1  A^.  N.  C.  440. 

Board  of  Trade  Tel.  Co.  v. 

Bamett,  107  ///.  507. 
Chesapeake,  etc.  Tel.  Co.z/. 

Mackenzie,  21  All.  Rep. 

690. 


Met.  Tel.  &  Teleg.  Co.  v. 

Colwell,  etc.  Co.,  50  N. 

y.  Super  Ct.  4. 
See   People    v.  Met.  Tel. 

&  Teleg.  Co.,  11  Abb.N. 

C304. 


Chesapeake,  etc.  Tel.  Co.v. 
Mackenzie,  21  Atl,  Rep, 
690  (dictum). 
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Nature  of  the 
New  Use. 


Abutter  owning  fee  to 
middle  of  street. 


Abutter   owning    fee    to 
exterior  line  with  ease- 
ment. 
Stowers  v.  Postal  Teleg.  Stowcrs  v.  Postal  Teleg. 


Cable  Co..  44  Alb,  L.  /. 

W.  u!  Teleg.  Co,  v.  WU- 

liams,  86  Va.  696. 
Willis  t/.  Erie  Teleg.  &  Tel. 

Co.,  37  Minn,  347. 
See    W.    U.  Tel.  Co.    v. 

Rich,  igKans,  517. 

Contra. 


Cable  Co.,  14  Alb,  L,  J. 
133  {dictum). 


Contra, 


Gay  V,  Mutual  Union  Tel.  Forsyth  v,  B.  A.  O.  Teleg, 
Co.,  12  Mo,  App.  485.  Co.,  12  Mo,  App,  494. 

Pierce  v.  Drew,  136  Mass, 
75- 


Mandamus   People  ex  rel,  McManus  v, 
not  the  proper     Thompson,  32  Hun,  93. 
remedy. 


If  rendering  Actionable    negligence —  action  lies  irrespective  of 

the  street  dan-  whether  an  abutter  or  not. 

gerousforpub^  Staring  v,  W.  U.  Tel.  Co., 

lie  travel,  by  34  •S/.  Rep,  508. 

manner  of  re^  Sheldon  v,  W.  U.  Tel.  Co^ 

moving  wires,  51  Hun,  591. 
bracing  poles, 
etc. 


Maintain^ 
ing^  the  wires 
above  ground 
after  passag^e 
of  act  ordering 
them   under 
ground. 


Nuisance,  Am.  Rapid  Transit  Tel.Co* 

V,  Hess,  125  A^.  Y,  642. 


ELECTRIC 

POLES  AND 

WIRES. 


No  additional  burden.         No  invasion  of  r^ht. 


Erected  for  Johnson  v,  Thomson,  Tuttle  v.  Brush,  etc.  Co., 
etc.  Co.,  54  Hun,  469.  50  A^.  Y,  Super,  Ct,  464. 
Consumers',  etc.  Co.  v.  Electric,  etc.  Co.  v,  Heffer- 
Congress  Spring  Co.,  39  nan,  34  St,  Rep,  436. 
St,  Rep,  703.  (Not  clear  Tiffany,  etc.  Co.  v,  U.  S. 
in  the  above  cases  who  Ilium.  Co.,  51  Super,  Ct, 
owned  the  fee.)  280.    (It  does  not  seem 


purpose  of 

lightins^  the 

public  streets. 
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Electric,  etc.  Co,  v.  Heffer-     clear  as  to  who  owned 
nan,    34   Si,     Rep,  436     the  fee.) 
{dictum.) 


For  privaU 
purposes. 


An  invasion  of  right. 

Tiffany,  etc.  Co.  v,  U.  S. 
Ilium.  Co..  51  Super.  Ct, 
28a  (It  does  not  seem 
clear  as  to  who  owned 
the  fee.) 

See  Electric,  etc.  Co.  v, 
Heffernan,  34  St,  Rep, 
436. 


GAS  AND 
WATER  PIPES 
AND  SEWERS. 

In  city  streets.     No  additional  burden.         No  invasion  of  r^hi, 

Crooke   v,    Flatbush,  etc  Milhau  t/.  Sharp,  15  ^ar3. 

Co.,  2X)Hun,  245.  193  {dictum), 

Crooke  v,   Flatbush,  etc. 

Co.,  27  Hun,  72. 

Contra , 

Kelseyt/.   King,  33  How^ 
Pr>  39. 


Jn  country 
h^hways. 


An  additional  burden, 

Bloomfield,  etc.  Gasl.  Co. 

V,  Calkins.    62    N,    Y, 

386. 
Bloomfield,  etc.  Gasl.  Co. 

V,  Richardson,  63  Barb, 

437. 


SOLDIERS' 
MONUMENT. 


No  additional  burden, 

Tompkins  v,  Hodgson,  2 
Hun,  146. 


WATER        Erected  on   the  city   streets   to  supply  water  for 
TANKS.  street    sprinkling — held,  to  be  for  a  public  pur- 

pose and  a  proper  street  use — the  question  as  to 
abutte-'s  rights  did  not  arise.  Savage  v.  City  o< 
Salem.  31  Pac,  Rep,  832. 
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DAMAGES 

IN    ELEVATED  RAILROAD  CASES. 

Allowed for^ 

Smoke,  cinders,  gas,  ashes,  Lahr  v.  Met.  E.  R.  R.,  104  N.  Y. 
etc.  268. 

Drucker  v.  M.  E.  R.  R.,  106  A^.  K 

157. 
Noise.  Kane  v.  Met.   E.  R.  R..  6  A^.  K. 

Supp,  526. 
Taylor  i/.  Met.  E.  R.  R.,  55  A^.  K 

Noise     as    affecting    rental  Messenger  v,  M.  R.  Co.,  129  AT. 

value.  K  502. 

Vibration.  Ireland  z/.  M.  E.  R.  Co.,  ^^  Super. 

a.  450, 
Loss  of  privacy.  (Open  question.) 

Loss  of  privacy  as  affecting  Messenger  f/.  M.  R.  Co.,  129  AC  K 
rental  value.  502. 

Moore  v,  N.  Y.  E.  R.  R.,  130  AC 

y-  523. 

Decrease  in  trade  as  affecting  Drucker  v.  M,  E.  R.  R.,  106  AC  K. 

rental  value.  1 57. 

Decrease  in  market  value.       Pappenheim  v.  M.  £.  R.  Co.,  128 

AC  r.  436. 
Diminished  rental  value.         Kearney  v.  M.  E.  R.  Co.,  129  AC 

¥,76. 
Hine  «/.   M.  E.  R.  R.  128,  AC  K 

571. 
Moore  v.  N.  Y.  E.  R.  R.,  130  AC  K 

523- 
Enhancement    of  value    may  be 

set  off.  Bohm  v.  M.  E.  R.  Co.,  129  A^.  K. 

576. 


Notes  on  Cases. 

Board  of  Trade  Teleg.  Co.  v.  Harnett.  107  ///.  507  (1883). 
Action  of  trespass  quare  clausum  f regit  against  the  erection  of 
telegraph  poles  in  a  public  highway,  to  the  center  of  which  plaint- 
iff owned  the  fee.  Judgment  awarding  plaintiff  damages,  was 
affirmed,  the  court  holding  that  such  use  of  the  highway  was  a 
new  and  additional  burden  upon  the  fee  not  contemplated  in  the 
original  taking,  and  for  which  the  owner  of  the  fee  was  entitled 
to  additional  compensation. 

Chesapeake  &  P.  Tel.  Co.  v,  Mackenzie,  21  Atl,  Rep,  {Md,)  690 
(1891).  Action  by  abutter,  owning  the  fee  to  the  center  of  the  street, 
for  damages  from  the  erection  of  a  telephone  pole  in  a  street  in 
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Baltimore,  Md.  Judgment  was  rendered  for  plaintiff.  On  appeal 
the  court  held  that,  whether  the  fee  was  in  the  plaintiff  or  in  the 
city,  there  was  a  right  of  recovery  :  in  the  one  case,  on  the  ground 
of  its  being  an  additional  servitude  on  the  fee  not  contemplated  in 
the  original  taking,  and  in  the  other  case,  that  it  was  an  interfer- 
ence with  the  easements  of  ingress  and  egress.  The  decision  below, 
however,  was  over-ruled  and  a  new' trial  ordered  for  error  in  admis- 
sion of  evidence. 

Forsythe  v,  B.  &  O.  Teleg.  Co.,  \%Mo.  App,  494  (1882).  Abutter's 
action  for  injunction  against  erecting  telegraph  pole  in  a  street 
of  St.  Louis,  Mo.,  to  injury  of  abutter's  easement.  Fee  in  the 
abutter,  but  no'injury  claimed  on  that  score.  Motion  for  injunction 
granted  ;  but  on  appeal  modified  so  as  to  restrain  from  erecting  an 
unsightly  pole,  but  permitting  erection  of  a  shapely  pole. 

Gay  «/.  Mutual  Union  Teleg.  Co.,  12  Mo,  App.  485  (1882). 
Abutter's  action  for  injunction  against  erection  of  telegraph  poles 
in  a  street  of  St.  Louis.  Mo.  It  does  not  appear  who  owned  the 
fee  of  the  street.  Order  granting  injunction  reversed,  holding  that 
the  legislature  has  the  power  to  authorize  such  use  of  the  high> 
ways  ;  that  the  poles,  erected  in  compliance  with  State  statutes  and 
city  ordinance,  were  lawfully  there  and  not  a  nuisance. 

Henry  Gauss  &  Sons  M'f'g  Co.  v.  St.  Louis,  K.  &  N.  W.  R.  R. 
Co.,  20  5.  W,  Rep,  658  {Mo.)  (1892).  Action  to  enjoin  railroad  com- 
pany from  building  and  operating  line  in  front  of  abutter's  premises 
in  the  city  of  St.  Louis.  Injunction  refused ;  the  court  holding 
that  for  unlawful  or  negligent  maintenance  or  use  of  track  or 
engines,  defendant  would  be  liable  in  an  action  for  damages,  but 
that  the  building  and  operation  thereof  under  authority  from  the 
city  was  not  such  a  perversion  of  the  highway  from  its  original  pur- 
poses as  to  render  the  railway  company  liable  in  damages  for  the 
additional  burden  imposed. 

Of  this  case  the  Harv,  L.  Rev,  (vol.  7)  says :  "  This  agrees 
with  earlier  cases  in  Missouri,  but  the  weight  of  authority  is  contra^ 
Lewis  Eminent  Domain,  §  115  and  note." 

Pierce  2/.  Drew,  136  Mass.  75  (1883).  Bill  by  owner  of  fee  to 
center  of  highway,  to  restrain  selectmen  from  granting  a  telegraph 
company  a  location  for  its  posts  and  wires. 

Demurrer  to  bill  sustained,  dismissal  thereon  affirmed.  Held, 
that  the  legislature  can  authorize  the  use  of  a  highway  for  telegraph 
poles  and  wires,  without  making  compensation  to  the  owner  of  the 
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fee  to  the  highway,  it  being  a  proper  street  use  within  the  design 
of  the  original  taking. 

Willis  V.  Erie  Teleg.  &  Tel.  Co.,  37  Minn,  347  (1887).  Action 
for  damages  and  to  enjoin  the  erection  of  telegraph  pole  upon  a 
public  street  in  St.  Paul, — plaintiff  owning  the  fee  to  the  center  of 
street.  Judgment  ordered  for  plaintiff.  The  supreme  court  on 
appeal  was  equally  divided  on  the  question  whether  such  use  of 
the  street  was  an  infringement  on  the  property  rights  of  the 
abutter  owning  the  fee  to  center  of  street, — notwithstanding  the  con- 
sent of  the  proper  public  authorities  to  such  a  use. 

Stowers  v.  Postal  Telegraph-Cable  Co.,  44  Alb,  L,/,  {Miss,)  133 
(1891).  An  injunction  was  decreed,  restraining  the  telegraph  com- 
pany from  erecting  its  poles  in  front  of  plaintiff's  property  in  the 
city  of  Vicksburg,  Miss.,  plaintiff  owning  the  fee  to  the  center  of  the 
street.  A  decree  sustaining  a  motion  to  dissolve  the  injunction 
was  reversed  and  the  injunction  re-instated,  the  court  holding  that 
such  use  of  the  street  imposed  an  additional  burden  upon  the  fee 
holder  and  entitled  him  to  additional  compensation ;  that  it  was 
immaterial  as  to  the  right  of  recovery  whether  the  plaintiff  or  the 
city  owned  the  fee  in  the  street. 

Western  Union  Teleg.  Co.  v.  Rich,  19  Kans,  517  (1878).  Action 
of  trespass  for  destruction  of  plaintiff's  trees  by  erection  of  defend- 
ant's telegraph  poles.  Plaintiff  owned  the  fee  subject  to  the  right 
of  way  of  a  railroad  company  in  conjunction  with  which  the 
defendant's  claimed  they  were  building  the  telegraph  line.  Judg- 
ment for  the  plaintiff  was  reversed,  the  court  holding  that  a  telegraph 
erected  by  a  railroad  company  within  its  location,  for  railroad 
purposes,  to  increase  the  safety  and  efficiency  thereof,  does  not  con- 
stitute an  additional  servitude,  but  is  only  a  legitimate  development 
of  the  easement  originally  acquired. 

Western  Union  Teleg.  Co.  v,  Williams,  86  Va,  696  (1890). 
Action  of  trespass  on  the  case  against  the  erection  of  telegraph  poles 
in  a  public  road,  to  the  center  of  which  plaintiff  owned  the  fee. 
Judgment,  in  damages,  for  the  plaintiff  affirmed,  the  court  holding 
that  the  public  had  by  condemnation  acquired  only  a  right  of 
passage,  and  that  the  erection  of  telegraph  poles  was  an  additional 
servitude  on  the  land, — ^a  taking  of  private  property  for  public  use 
without  compensation^  in  violation  of  the  constitution. 
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STEUBING  V.  N.  Y.  ELEVATED  R.  R,  CO. 
N.  V.  Court  of  Appeals  ;  June,  1893. 

1.  DamiMges,]    In  an  action  by  an  abutting  owner  against  an  ele- 

vated railway  for  an  injunction  and  damages, — held^  that  in 
computing  the  sum  to  be  paid  by  defendant  for  plaintiff's 
property  rights  in  the  street,  plaintiff  was  not  entitled  to 
recover  anything  for  the  easements  taken  by  the  railway,  aside 
from  any  damage  to  his  land. 

2.  New  irtais,]    It  is  not  prejudicial  error  in  such  a  case,  for  the 

referee  to  refuse  to  specifically  so  find,  where  his  findings  as  to 
plaintiff's  damage  show  that  no  allowance  is  made  for  the  ease- 
ments as  detached  property,  but  that  the  entire  amount  for  the 
fee  damages  is  for  the  consequential  damages  to  the  lots. 

3.  Reference  ;  requests  to  find,']    The  referee  in  such  an  action  is 

not  required  to  find  as  to  the  effect  of  defendant's  station  in 
increasing  the  street  traffic  in  the  immediate  neighborhood  of 
plaintiff's  premises,  or  the  advantage  derived  therefrom  by  the 
business  portion  of  the  premises ;  as  such  facts  are  not  vital  or 
controlling,  but  merely  evidence  to  be  considered  by  the  referee 
in  making  his  determination  as  to  the  damages. 

4.  The  same,]  '  Defendants  requested  the  referee  if  he  refused  to 

find  the  facts  as  requested,  to  find  the  same  matters  as  con- 
clusions of  law,  and  if  he  refused  to  find  the  law  as  requested, 
to  find  the  same  matters  as  facts ;  and  also  stated  that  ''  each 
sentence  of  each  proposed  finding  is  prepared  separately  as  if 
separately  numbered." — f/M,  that  this  practice  is  not  to  be 
tolerated  ;  the  proper  practice  requires  that  a  request  to  find 
either  facts  or  law  should  be  plainly  stated  in  a  single  proposi- 
tion, the  whole  of  which  can  be  granted  or  refused,  and  any 
modification  of  the  request  to  find  should  be  left  to  the  dis- 
cretion of  the  trial  judge  or  referee.* 

Appeal  from  a  judgment  and  order  of  the  General 
Term   of  the  Supreme  Court  in  the  First  Department, 

*  For  explanations  as  to  the  practice  in  drawing  findings  and 
requests  to  find,  and  settling  the  findings  for  judgment,  see  notes 
in  22  Add.  N,C,Z\  23  Id,  282  ;  27  Id,  202,  217,  and  29  Id.  260,  and 
a  further  note  at  the  end  of  this  case. 
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affirming  a  judgment  of  that  court  entered  upon  a  report 
of  a  referee. 

The  action  was  brought  by  Henry  Steubing  against 
the  N.  Y.  Elevated  Railroad  Company  and  the  Manhattan 
Railway  Company  to  restrain  the  further  maintenance 
and  operation  of  defendants'  elevated  railroad  in  front  of 
plaintiff's  premises,  Nos.  900  and  902  Third  avenue,  and 
incidentally  to  recover  damages  already  thereby  sustained 
plaintiff. 

The  further  facts  are  fully  stated  in  the  opinion. 

Julien  T.  Davies  and  Arthur  O.  Tawnsend  {DavieSy. 
Short  &r  Townsend,  attorneys),  for  appellants. 

•  Henry  G,  Atwater  {Cannon  &  Atwater^  attorneys),  for 
respondent. 

Earl,  J. — The  complaint  in  this  action,  which  is  in  the 
usual  form  for  such  actions  by  abutting  owners  against  the 
elevated  railroad  companies,  relates  to  two  lots,  numbers 
900  and  902,  on  Third  avenue.  The  referee  awarded  for 
number  900  rental  damages  $2,160,  and  fee  damages 
$2,600  ;  and  for  lot  902  no  rental  damage,  and  fee  damages 
$2,600.  The  defendants'  sole  complaint  now  is  that  the 
referee  erroneously  refused  to  make  certain  findings  of  fact 
and  law  requested  by  their  counsel,  and  the  following  re- 
quests to  find  facts  are  specified  : 

"  Fifteenth.  The  easements,  if  any,  appurtenant  to  the 
land  described  in  the  complaint,  and  taken  for  the  said 
railway  uses,  aside  from  any  damage  to  said  land  from  the 
said  taking,  have  in  themselves  only  a  nominal  value." 

"  Thirty-first.  The  presence  of  defendants'  railway 
and  station,  at  Fifty-third  street,  brings  a  large  number  of 
persons  daily  into  Third  avenue  in  the  immediate  neigh- 
borhood of  the  premises  in  suit,  and  increases  the  traffic 
in  and  upon  said  avenue  at  this  point.     Said  premises 
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would  not  be  worth  as  much  as  they  are  now  had  the  said 
railway  station  not  been  built." 

**  Thirty-second.  The  existence  of  said  station  and  rail- 
way, and  the  maintenance  and  operation  of  the  same,  have 
rendered  the  premises  in  suit  accessible  to  other  parts  of 
the  city  of  New  York.  Said  premises  would  not  be  worth- 
as  much  as  they  now  are  were  said  railway  and  station 
removed." 

•*  Thirty-third.  The  effects  of  the  proximity  of  de- 
fendants' station  at  Third  avenue  and  Fifty-third  street  to 
the  premises  in  suit  is  advantageous  to  the  business  por- 
tion of  said  premises,  and  produces  a  special  benefit  to  the 
same  for  business  uses." 

'*  Thirty-fourth.  The  special  benefits  accruing  to  the 
business  portion  of  said  premises  from  said  railroad  station 
are  equal  to  and  offset  any  disadvantage  to  the  dwelling 
apartments  in  said  premises  accruing  from  the  maintenance 
and  operation  of  said  railroad." 

And  our  attention  is  called  to  the  refusals  of  the  fol- 
lowing findings  of  law  requested  : 

**  Tenth.  The  damages,  if  any,  to  the  use  of  the  prem- 
ises included  in  any  recovery  in  this  action  should  be 
computed  with  respect  to  the  actual  condition  of  said 
premises,  and  the  uses  to  which  the  same  have  actually 
been  put  during  the  period  for  which  said  damages,  if  any^ 
are  awarded. 

*'  Eleventh.  In  estimating  damages,  if  any  herein,  the 
benefits  accruing  to  said  premises,  and  peculiar  thereto,, 
from  the  maintenance  and  operation  of  said  railway,  should 
be  set  off  against  any  inconveniences  resulting  from  said 
railway  to  said  premises." 

'^Fifteenth  The  defendants  should  not  be  required 
to  pay  for  the  easements  in  question,  as  a  condition  of 
avoiding  the  operation  of  any  injunction  herein,  any  greater 
sum  than  one  sufficient  to  compensate  plaintiff  for  the  in- 
juries caused  by  the  perpetual  taking  of  the  easements 
Vol  XXX.— 21 
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aforesaid  for  the  maintenance  of  defendants'  railway,  as  at 
present  maintained." 

^'Sixteenth.  The  sum  fixed  which  the  defendants  may- 
pay  to  obviate  the  injunction  herein  should  not  be  greater 
than  the  value  of  so  much  of  the  easements  of  light,  air 
and  access  appurtenant  to  plaintiff's  premises  as  are  im- 
paired by  the  defendants*  railroad  ;  and  excluding  all  other 
incidental  injuries  to  the  fee  value  of  said  premises  result- 
ing from  the  acts  of  the  defendants." 

The  fifteenth  finding  of  fact  requested  should  have 
been  found,  as  we  have  held  in  several  recent  cases.  But 
in  order  to  determine  whether  any  prejudicial  error  was 
committed  by  the  refusal  to  make  the  finding,  we  must 
examine  and  consider  all  the  findings  of  facts,  among 
which  are  the  following : 

"  Thirty-first.  By  reason  of  the  construction,  main- 
tenance  and  operation  of  the  said  railroad  opposite  to  the 
said  described  premises,  No.  900  Third  avenue,  the  plaint- 
iff has  sustained  damages  in  loss  of  rentals  from  the  6th 
day  of  June,  1884,  to  the  6th  day  of  June,  1890,  the  date 
of  the  commencement  of  this  action,  in  the  sum  of  $2,160." 

*'  Thirty-second,  The  permanent  or  fee  value  of  the 
said  premises,  No.  900  Third  avenue,  has  been  diminished 
by  the  construction  and  maintenance  of  said  railroad  op- 
posite to  the  said  premises  to  the  extent  of  $2,600." 

"  Thirty-third,  The  permanent  or  fee  value  of  the  said 
described  premises.  No.  902  Third  avenue,  has  been  di- 
minished by  the  construction  and  maintenance  of  said 
railroad  opposite  to  the  said  premises  to  the  extent  of 
$2,600." 

These  findings  show  that  no  allowance  was  made  for 
the  easements  as  detached  property,  but  that  the  entire 
amount  for  the  fee  damages  was  for  consequential  damages 
to  the  lots,  and  the  proper  rule  of  law  appears  to  have 
been  applied. 

The  thirty-first  finding  of  fact  was  properly  refused,  if 
for  no  other  reason,  on  account  of  the  last  clause  contained 
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therein,  to  wit,  **  said  premises  would  not  be  worth  as 
much  as  they  are  now  had  the  railway  station  not  been 
built.'*  The  referee  could  properly  refuse  to  find  this,  as 
there  was  abundant  evidence  that  the  value  of  the  premises 
was  not  increased  on  account  of  the  construction  and 
maintenance  of  the  elevated  railroad.  It  may  be  that  the 
railroad  being  there  the  existence  of  the  station  lessened 
the  damage  to  the  plaintiff's  prfemises.  But  the  effect  of 
the  station  was  niierely  one  of  the  facts  to  be  considered 
by  the  referee  in  making  his  determination  as  to  the  dam- 
ages. It  was  not  vital  or  controlling  ;  it  was  mere  evidence 
as  to  which  he  was  not  bound  to  make  a  finding.  It  does 
not  appear  that  he  did  not  give  due  weight  to  the  prox- 
imity of  the  station. 

A  practice  seems  to  have  grown  up  in  this  class  of 
cases  which  must  be  somewhat  embarrassing  to  the  trial 
courts.  The  defendants  made  forty-seven  requests  to  find 
facts  and  twenty-four  to  find  conclusions  of  law,  and  re- 
quested the  referee,  if  he  refused  to  find  the  facts  as  re- 
quested, to  find  the  same  matters  as  conclusions  of  law, 
and  if  he  refused  to  find  the  law  as  requested,  to  find  the 
same  matters  as  facts.  This  is  not  all.  They  stated  that 
^*  each  sentence  of  each  proposed  finding  is  prepared  sepa- 
rately as  if  separately  numbered."  This  is  a  practice  not 
to  be  tolerated.  The  large  number  of  requests  are  gen- 
erally quite  embarrassing  to  the  court.  But  when  the 
same  matter  is  requested  to  be  found  both  as  facts  and 
law,  it  duplicates  all  the  specific  findings  requested,  and  the 
number  is  still  largely  increased  when  every  sentence  is 
also  requested  to  be  found  both  as  fact  and  law.  Such  a 
practice  is  not  needful  for  the  protection  of  the  rights  of 
any  party,  and  the  tendency  must  be  to  ensnare  the  trial 
judge  and  frequently  to  defeat  the  ends  of  justice  by  in- 
troducing mistakes,  confusion  and  uncertainty  into  the 
records  of  cases  brought  up  for  review.  Proper  practice 
requires  that  a  request  to  find  either  facts  or  law  should  be 
plainly  stated  in  a  single  proposition,  the  whole  of  which 
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can  be  granted  or  refused,  and  any  modification  of  the  re- 
quested finding  should  be  left  to  the  discretion  of  the  trial 
judge.  But  as  to  the  thirty-first  finding  of  fact  requested, 
the  referee  refused  it  as  a  whole,  and  the  defendants  ex- 
cepted to  the  refusal  as  a  whole,  and  hence  they  cannot 
complain  of  error  unless  the  entire  request  as  a  whole  was 
proper;  and  that  it  was  not  we  think  has  been  shown. 

The  thirty-second  finding  of  fact  requested  was  properly 
refused.  The  first  sentence  thereof  is  a  mere  statement  of 
evidence  not  disputed  or  disputable,  which  the  referee  was 
not  bound  to  find,  and  the  last  sentence  does  not  rest  upon 
undisputed  evidence.  Therefore,  the  referee,  for  reasons 
above  given,  was  not  bound  to  make  the  finding. 

As  to  the  thirty-third  request,  it  may  be  said  that  the 
effect  of  the  proximity  of  the  station  to  the  plaintiff's  lots 
was  not  the  subject  of  inquiry.  The  matter  to  be  deter- 
mined was  the  effect  upon  the  plaintiff's  lots  of  the  con- 
struction and  maintenance  of  the  railroad  in  front  of  the 
lots,  and  in  determining  that  the  referee  was  bound  to  take 
into  consideration  the  proximity  of  the  station,  and  all  the 
other  facts  bearing  upon  the  matter.  It  cannot  be  per- 
ceived that  any  harmful  error  was  committed  in  refusing 
this  request. 

The  thirty-fourth  request  was  not  founded  upon  undis- 
puted evidence,  and  the  referee,  could  properly  upon  the 
evidence  refuse  it. 

As  to  the  tenth,  eleventh,  fifteenth  and  sixteenth  re- 
quests for  findings  of  law,  it  is  sufficient  to  say  that  it  is 
obvious  from  the  findings  actually  made,  that  the  law  was 
applied  as  requested,  and  that  the  damages  awarded  ap. 
pear  to  have  been  estimated  upon  the  proper  basis. 

There  is  considerable  difficulty  attending  the  trial  of  this 
class  of  cases,  and  a  judgment  should  not  be  reversed  if 
upon  the  whole  record  we  can  see  that  no  harmful  error 
was  committed,  and  that  the  proper  principles  of  law  were: 
not  misapprehended  or  misapplied. 
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Notes  of  Recent  Cases  on  Findings  of  Fact  and  Law. 
The  judgment  should  be  affirmed,  with  costs. 
All  the  judges  concurred. 
Judgment  accordingly. 

No  lEs  OF  Recent  Cases  on  the  Necessity,  Form,  and  Effect  of 
Requests  to  Find,  and  of  Findings  of  Fact  and  of  Law. 

CompUx  request  may  wholly  be  refused  if  part  might  de,]  Butler 
V.  City  of  Oswego.  56  Hun,  358 ;  S.  C,  32  State  Rep,  456;  10  N,  V, 
Supp.  358.  In  an  action  to  recover  moneys  paid  to  redeem  from  a 
tax  sale  made  in  1865  on  the  ground  of  erroneous  assessment,  there 
was  no  proof  that  the  person  assessed  was  not  the  owner,  nor  was 
it  shown  whether  the  property  was  occupied  or  not.  There  was 
some  proof  that  the  person  assessed  was  a  non-resident.  The 
court  was  requested  to  find  that  such  person  "  was  not  in  the  year 
1864,  nor  at  any  time  either  the  owner  or  occupant  of  the  property 
and  was  not  at  anytime  a  resident  of  the  city  of  Oswego,"  and 
refused  to  so  find,  //eld,  that  the  refusal  was  proper,  as  the 
request  as  to  non-residence  was  connected  with  other  facts 
which  the  court,  under  the  evidence,  could  not  find,  and  that  an 
exception  to  such  refusal  did  not  raise  the  question  of  error  in 
refusing  to  find  as  to  the  fact  of  non-residence  alone. 

Davis  v.  Leopold,  87  N,  V.  620.  Where  a  request  to  find 
presents  more  than  one  proposition,  a  referee  is  not  bound  to 
analyze  it  and  pass  upon  the  several  separately,  but  may  refuse  to 
find  the  whole  request  if  a  part  is  improper. 

/Refusal  to  find  not  equivalent  to  a  contrary  finding.  ]  La  wren  ce- 
ville  Cement  Co.  t/.  Parker,  39  State  Rep,  864 ;  s.  C,  15  A^.  K  Supp. 
577.  A  refusal  to  find  as  requested  is  not  equivalent  to  a  finding 
to  the  contrary. 

The  court  say:  •*  A  judge  may  properly,  refuse  a  proposition 
because  the  fact  has  been  already  found  either  upon  the  adversary's 
propositions  or  in  the  decision  itself.  There  is  no  inconsistency  in 
such  a  record.  So,  too,  it  may  be  refused  because  it  was  immaterial 
if  the  trial  judge  is  not  bound  to  state  the  reasons  for  a  refusal. 
It  is  enough  if  his  refusal  may  be  fairly  justified  in  any  view  of  the 
case. " 

No  facts  in  case  of  failure  of  proof, \  Lugar  v.  Byrnes,  29  Abb. 
N.  C.  280.  A  referee  upon  the  trial  of  an  action  dismissed  the 
complaint  at  the  close  of  plaintiff's  evidence  for  failure  of  proof ; 
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and  in  his  report,  without  finding  as  to  the  facts,  made  only  con- 
clusions of  law  to  the  effect  that  there  was  no  evidence  to  support 
the  allegations  of  the  complaint,  and  directed  judgment  for  defend- 
ant not  on  the  merits.  Held,  upon  denying  plaintiff's  motion  to  send 
back  the  report  to  have  findings  of  fact  included,  that  the  referee 
was  not  required  to  find  as  to  the  facts,  because  none  were  proven. 

Finding  admitted  allegations. \  Conkling  z/.  Manhattan  R.  R. 
Co.,  36  State  Rep,  124  ;  s,  C,  1 2  X,  W  Supp,  846.  A  finding  of  facts 
in  the  language  of  an  allegation  of  the  complaint  that  is  not  denied 
in  the  answer  is  proper. 

Finding  evidence  or  reasons, \  Conkling  v,  Manhattan  R.  R.  Co.„ 
^6  State  Hep,  124;  s.  c,  12  JV,  Y,  Supp.  846.  In  an  action  by  an 
abutting  owner  against  an  elevated  railway. — held^  that  it  was  not 
error  to  refuse  defendant's  request  to  find  that  a  neighboring  station 
enhanced  the  value  of  the  premises  ;  the  trial  judge  is  not  bound  to 
find  evidence,  nor  bound  to  disclose  the  processes  of  thought  or 
the  special  considerations  which  led  him  to  find  the  salient  fact. 

Collins  V.  Hydorn,  34  State  Rep,  574 ;  s.  c,  12  N,  Y.  Supp.  581  ; 
aff'd,  without  opinion,  in  124  .V.  Y.  641.  Where,  in  an  action  by  a 
judgment  creditor  to  set  aside  a  conveyance  as  in  fraud  of  credit- 
ors, the  court  found  that  the  conveyance  was  not  fraudulent,  its 
omission  to  find  various  facts  of  evidence  claimed  by  plaintiff  to 
show  fraud,  is  not  ground  for  reversal. 

—  or  items.]  Sidenbergz/.  Ely,  90  iV.  K.  257  ;  S.  c,  11  Abb.  N.  C. 
354.  A  refusal  of  the  court  to  find  the  several  items  constituting 
the  sum  found  due  in  a  foreclosure  suit  is  not  error,  the  general 
finding  covers  them  and  it  is  not  necessary  to  state  them  specifically. 

Inference  from  facts  found,]  Benjamin  v.  N.  Y.  Elevated  R.Co., 
44  State  Rep.  538  ;  S.  c.  17  iV.  Y.  Supp.  908.  Action  by  an  abutting 
owner  to  restrain  the  operation  of  an  elevated  railway  in  front  of  his 
premises.  The  referee  found  that  the  presence  of  defendant's 
station  brought  a  large  number  of  persons  into  the  immediate 
neighborhood  of  the  premises  and  increased  the  traflSc  of  the  street, 
but  refused  to  find  that  the  station  was  advantageous  to  the  busi- 
ness portion  of  the  premises.  Held,  that  this  was  no  error ;  a  refer- 
ee is  not  bound  to  find  as  an  additional  finding  of  fact  an  inference 
which  may  be  drawn  from  established  facts  which  he  has  found. 

Durfee  v.  Rump,  3  N.  Y.  Supp.  505 ;  s.  c,  20  State  Rep,  833. 
Action  for  conversion.  It  was  objected  that  the  facts  found  by  the 
referee  did  not  .sustain  his  conclusions  of  law,  for  the  reason  that 
there  was  no  finding  that  plaintiff  sustained  damage.  The  referee 
found  that  the  property  was  taken  by  the  defendant,  that  it  was  the 
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property  of  the  plaintiff,  and  its  value,  etc.    Held,  that  it  was  not  • 
necessaiy  to  have  a  separate  and  distinct  finding,  that  the  plaintiff 
suffered  damage  by  reason  of  such  taking,  for  that  conclusion  must 
necessarily  follow  from  the  facts  found. 

Finding  qualified  by  **  according  to  the  testimony y\  Campbell  v^ 
Campbell,  40  State  Rep.  817  ;  S.  C,  16  N.  V,  Supp.  165.  A  finding- 
that  "according  to  the  testimony  "  of  a  witness  such  is  the  fact,  is 
simply  a  finding  that  the  witness  so  testified,  and  will  be  disregarded. 

The  court  say:  "To  have  validity  the  finding  must  appear  to 
have  been  made  upon  all  the  evidence,  and  not  upon  a  part  of  the 
evidence  to  the  exclusion  of  the  rest." 

Inconsistency  in  facts.]  Kelly  v.  Leggett,  12^  N.  K  633;  s.  c, 
more  fully,  33  State  Rep.  264.  Where  a  referee's  findings  of  facts  are 
inconsistent,  the  defeated  party  is  entitled  on  appeal  to  the  benefit 
of  the  finding  most  favorable  to  him. 

S.  P.,  Wahl  V.  Barnum,  1 16  A^.  K  87. 

Distinction  between  finding  of  law  and  of  fact ^  as  to  deceit. \ 
Smith  V.  Smith,  18  Civ,  Pro,  R,  28  ;  s.  c,  26  State  Rep.  692  ;  7  N.  K 
Supp,  193.  Action  to  set  aside  a  deed  because  of  fraudulent  repre- 
sentations. The  trial  court  made  a  finding  of  fact  '*  that  the  defend- 
ant, by  false  and  fraudulent  representations  of  law  and  fact,  induced 
the  plaintiff  to  execute  a  deed  conveying  said  property  to  the  de- 
fendant." Held,  that  such  finding  was  insufficient  to  justify  a  judg- 
ment in  favor  of  plaintiff. 

The  court  say :  "  We  think  that  there  should  have  been  a  finding 
of  the  words  used  by  defendant  or  her  agent  to  induce  the  plaintiff 
to  sign,  and  that  the  finding  that  the  defendant  by  false  representa- 
tions of  law  and  fact  obtained  the  deed,  is  a  conclusion  of  law,  and 
that  therefore  no  fact  is  found  which  establishes  any  false  representa- 
tions." 

—  Mixed fact  and  law.]  Ketcham  v.  Herrington,  35  State  Rep. 
59;  s.  C,  18  N,  Y.Supp  .\7.f).  A  finding  of  defects  in  the  construc- 
tion of  a  building,  which  with  the  cost  of  completion  will  exceed 
one-third  of  the  contract  price,  is  inconsistent  with  a  finding  that 
the  plaintiff  constructed  the  building  substantially  in  accordance 
with  the  contract  and  specifications,  and  the  two  together  w^ill  not 
support  a  conclusion  that  the  plaintiffs  are  entitled  to  recover. 

The  court  say :  "  The  objection  is  suggested  that  the  finding  of 
substantia]  performance  is  a  finding  of  fact  and  not  subject  to  ex- 
ception. That  finding,  though  coming  under  the  heading  of  conclu- 
sions of  fact,  is  manifestly  a  mixed  conclusion  of  fact  and  law. 
But  even  if  an  exception  did  not  lie  to  the  finding  denominated  one 
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of  fact,  the  exception  to  the  conclusion  of  law  is  sufficient  to  raise 
the  question  whether  that  conclusion  is  supported  by  the  findings 
of  fact. 

Inconsistent  conclusion  of  law  may  be  surplusage. \  Knox  v.  Met- 
ropolitan El.  R.  Co.,  58  Hun,  517  ;  S.  C,  36  State  Rep,  2,12  A':  Y, 
Supp.  848;  all'd  without  opinion,  in  128  N.  Y.  625.  A  judgment 
will  not  be  reversed  because  of  inconsistent  conclusions  of  law 
where  the  judgment  directed  to  be  entered  is  in  accordance 
with  the  correct  conclusions  of  law  on  the  facts  found. 

Welsh  V.  Manhattan  El.  R.  R.  Co.,  29  State  Rep.  511  ;  s,  c,  8 
N,  Y.  Supp,  492 ;  57  Super,  Ct,  408.  Action  by  an  abutting  owner 
against  an  elevated  railway  for  injunction  and  damages.  The 
court  found  as  a  fact  that  the  trespass  committed  by  defend- 
ant had  diminished  the  rental  value  of  plaintiff's  premises  a  speci- 
fied amount ;  and  also  found  at  defendant's  request  that  "the  evi- 
dence did  not  establish  any  definite  amount  of  damage  for  which 
any  judgment  can  be  rendered.  Held,  that  the  latter  finding  was 
a  mere  conclusion  of  law,  and  could  not  affect  or  overrule  the  cor- 
rect conclusion  of  law  that  the  plaintiif  was  entitled  to  judgment 
for  the  amount  of  damage  the  court  had  found  as  a  fact.  The 
court  say :  "  As  to  what  the  evidence  does  or  does  not  establish  is 
a  conclusion  and  not  a  fact." 

Conclusion  of  law  does  not  imply  necessary  fact  not  found.]  Rab- 
bins «/.  Mount,  55  Hun,  So;  S.  C,  28  State  Rep,  472.  Creditor's  ac- 
tion to  set  aside  a  fraudulent  conveyance.  It  appeared  from  the 
referee's  finding  of  facts  that  the  conveyance  was  made  upon  a 
good  and  valid  consideration,  but  the  referee  as  a  conclusion  of 
law  found  that  it  was  fraudulent.  Held,  that  such  conclusion  of 
law  was  insufficient  to  support  a  judgment  for  plaintiff  in  the  ab- 
sence of  any  conclusion  of  fact  that  the  transfer  of  the  proper- 
ty v.as  made  in   fraud  of  creditors. 

Misplaced  finding, \  Matter  of  Clark,  1 19  N,  Y.  427  ;  S.  c,  29 
State  Rep,  682.  Although  a  referee,  in  his  report,  places  a  finding  of 
fact  among  his  conclusions  of  law.  this  does  not,  upon  appeal,  de- 
prive it  of  its  force  as  a  finding  of  fact.  So  held,  where  a  referee,  in 
^  proceeding  in  the  surrogate's  court  to  compel  the  representatives 
of  a  deceased  executor  to  account,  stated  as  a  conclusion  of  law 
that  the  funds  belonging  to  the  estate  of  which  deceased  was  execu- 
tor are  presumed  to  have  come  into  the  possession  of  his  executrix. 

No  exception  to  finding  of  fact,  unless  wholly  without  evidence, \ 
Healy  v,  Clark,  120  N,  Y,  642  ;  S.  C,  30  State  Rep,  897.  A  finding 
by  the  court  or  referee,  made  without  any  evidence  to  sustain  it,  is 
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a  ruling  upon  a  question  of  law*  and  an  exception  may  be  taken 
thereto,  which  is  reviewable  here;  but  if  there  is  evidence  tending 
to  sustain  the  finding,  it  is  a  ruling  upon  a  question  of  fact  and  no 
exception  can  be  taken. 

Exception  essential  if  there  is  no  evidence.^  Naser  v.  First  Na- 
tional Bank,  1 16  A^.  K  492 ;  s.  c,  27  State  Rep,  670.  An  exception 
is  essential  to  raise  a  question  of  law ,  and  while  for  that  purpose 
an  exception  to  a  finding  of  fact  may  be  effectual  where  there  is  no 
evidence  to  support  the  finding,  if  there  is  no  exception  it  is  not 
the  subject  of  review  in  the  court  of  appeals. 

Exception  must  point  to  vital  error  ^  Baldwin  v,  Doying,  114^. 
K  452.  To  make  exceptions  to  a  refusal  of  a  referee  to  find  a  fact 
a  sufficient  ground  for  a  reversal,  it  must  appear  that  had  he  found 
'as  re<;uested  the  result  would  have  been  affected. 


MOULTON  V.  CORNISH. 

N.  Y.  Court  of  Appeals  ;  April,  1893. 
[Reversing  61  Hun,  438]. 

1.  Foreclosure:  strict.]    Where  a  prior  mortgagee  by  mistake  fore- 

closed her  mortgage  without  making  the  rightful  owner  of  a 
junior  mortgage  a  party,  but  before  sale  had  full  knowledge  of 
his  rights  ;  and,  after  obtaining  leave  of  court  to  bring  him  in 
as  a  party,  neglected  to  do  so,  and  at  the  sale  purchased  a  por- 
tion of  the  premises  subject  to  the  junior  mortgage, — Aeld,  in 
a  subsequent  action  against  the  holder  of  the  second  mortgage, 
that  the  prior  mortgagee  was  not  entitled  to  the  severe  and 
exceptional  remedy  of  a  strict  foreclosure,  requirmg  defendant 
to  redeem  within  a  sp>ecified  time  without  directing  a  sale  of 
the  mortgaged  premises. 

2.  TAe  same.]    Whether,  under  the  provisions  of  the  Code  of  Civil 

Procedure  relating  to  foreclosure  actions,  there  can  be  a  strict 
foreclosure  in  any  case,  quary. 

3.  Former  adjudication.]     A  prior  mortgagee,  who  has  foreclosed 

her  mortgage  without  making  a  junior  mortgagee  a  party,  and 
purchased  in  a  part  of  the  premises  at  the  sale,  may,  notwith- 
standing such  foreclosure,  maintain  another  action  to  foreclose 
her  mortgage  against  the  omitted  party. 

4.  Parties ;  foreclosure.]    To  an  action  to  again  foreclose  a  mort- 

gage against  a  junior  mortgagee  who  was  not  made  a  party  to 


330  VOLUME    XXX. 

Moulton  V,  Cornish. 

the  first  action,  brought  by  the  prior  mortgagee  who  had  pur- 
chased a  portion  of  the  premises  under  the  first  foreclosure, — 
all  the  other  purchasers  under  such  foreclosure  of  the  remain- 
ing portions  of  the  premises  are  necessary  parties  in  ordpr  that 
the  mortgages  may  be  apportioned  between  the  several  parcels. 

5.  Appeal.^    Plaintiff  is  not  entitled  to  the  equitable  relief  sought, 

if  it  appears  that  a  complete  determination  of  the  controversy 
cannot  be  had  without  the  presence  of  other  parties,  unless 
they  are  brought  in ;  and  where  it  appears  upon  appeal  that 
this  has  not  been  done,  the  court  will  reverse  the  judgment, 
although  the  objection  of  a  defect  of  parties  is  not  raised  by 
defendant's  pleading.* 

6,  The  same ;  to  the   court  of  appeals^     Where  a  judgment  fully 

and  completely  disposes  of  the  substantial  rights  of  the  parties, 
at  issue  under  the  pleadings,  and  by  force  of  its  own  provisions 
may  conclude  the  appellant  without  the  entry  of  a  further 
judgment,  it  must  be  deemed  a  final  judgment  from  which  an 
appeal  may  be  taken  to  the  court  of  appeals,  although  in  a 
certain  contingency,  dependent  upon  the  action  of  appellant, 
it  provides  for  the  taking  and  stating  of  an  account  before  a 
referee,  and  the  payment  of  the  amount  found  due  as  a  con- 
dition precedent  to  the  enjoyment  of  certain  rights  accorded 
him  therein.  So  held,  where  a  judgment  foreclosed  the  right 
of  a  junior  mortgagee  to  redeem,  unless  he  gave  notice  of  his 
election  to  redeem  within  a  given  time,  and  provided  that  in 
case  he  should  give  such  notice,  the  amount  to  be  paid  by  him 
should  be  ascertained  by  a  referee.f 

Appeal  by  defendant  from  a  judgment  of  the  General 
Term  of  the  Supreme  Court,  Fourth  Department,  modi- 
fying and  as  modified  affirming  a  judgment  of  the  Special  . 
Term  of  that  court. 

The  action  was  brought  by  Emily  A.  Moulton  against 
Nehemiah  N.  Cornish  for  an  account  of  what  was  due  her 
as  purchaser  of  a  portion  of  the  premises  sold  under  the 
foreclosure  of  a  mortgage  held  by  her  in  an  action  to  which 
the  defendant,  a  junior  mortgagee,  had  not  been  made  a 
party ;  and  to  compel  defendant  to  pay  the  amount  that 
should  be  found  due  her,  or  in  default  thereof,  that  he  and 

♦  See  Ross  v.  Board  man,  22  Hun^  527. 

t  See  note  on  Special  Relief  in  Foreclosure,  at  the  end  of  this 
case. 
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those  claiming  under  him,  be  debarred  and  foreclosed  of 
all  right,  title  and  equity  of  redeniption  in  the  mortgaged 
premises. 

The  further  facts  are  fully  stated  in  the  opinion. 

C.  M,  &  G.  E.  Dennison,  for  respondent, — I.  The  judg- 
ment being  interlocutory  no  appeal  lies  to  the  court  of 
appeals  (citing  McKeown  v.  Officer,  127  N.  V.  687  ;  Vic- 
tory V.  Blood,  93  Id,  650;  King  v.  Barnes,  107  Id.  645  ; 
Raynor  v.  Raynor,  94  Id.  248 ;  Walker  v.  Spencer,  86  IJ: 
162;  Cambridge  Valley  Nat.  Bk.  v.  Lynch,  76  Id.  516; 
Clark  V.  Brooks,  2  A 66.  Pr.  N.  S.  385  ;  Tompkins  v. 
Hyatt,  19  N.  Y.  534;  Tilton  v.  Vail,  117  Id.  520). 

II.  The  plaintiff  was  entitled  to  a  strict  foreclosure 
(citing  Bolles  v.  Duff,  43  N.  Y.  474 ;  Kendall  v.  Tread- 
well,  14  Haw.  Pr.  165;  Thomas  on  Mort.  2d  ed.  §  1077; 
Benedict  x'.  Gilman,  /^  Paige,  58;  Robinson  v.  Ryan,  25 
N.  Y.  320;  Jackson  v.  Bowen,  7  Cow.  13;  Winslow  v. 
Clark,  47  N.  Y.  261;  Salmon  v.  Allen,  11  Hun,  29; 
Parker  v.  Child,  25  N.J.  Eq.  41). 

III.  The  purchasers  of  the  other  parcels  were  not 
necessary  parties  (citing  White's  Bank  of  Buffalo  v.  Far- 
thing, \o\  N.Y.  344).  The  objection  should  have  been  taken 
by  demurrer  (citing  Ousterhoudt  v.  Supervisors,  98  -A^.  Y. 
239,  as  distinguished  by  White  s  Bank  of  Buffalo  v.  Far- 
thing, a6ove). 

IV.  That  the  effect  of  Code  Civ.  Pro.  §  1626,  which  re- 
quires that  **  in  an  action  to  foreclose  a  mortgage  upon 
real  property,  if  the  plaintiff  becomes  entitled  to  final  jcidg- 
ment,  it  must  direct  the  sale  of  the  property  mortgaged," 
etc.,  is  to  abolish  strict  foreclosure  is  suggested  by 
learned  writers  (citing  Thomas  on  Mort.  p.  731,  §  1143  ; 
Wilisieon  Mort.  p.  929,  §  833). 

V.  All  the  purchasers  under  the  foreclosure  of  plaintiff's 
mortgage  should  be  parties  to  a  suit  to  cut  off  defendant's 
rights  (citing  Bear  v.  American,  etc.  Co.,  36  Hun,  400;  Os- 
terhoudt  v.  Supervisors,  98  N.  Y.  239. 
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E.  J.  Richardson  {Scnnuel  Keder^  attorney),  for  appel- 
lant.— I.  The  provisions  of  the  judgment  were  harsh,  in- 
equitable  and  unusual  (citing  Abb,  Forms,  No.  1798 ;  Wilt- 
sie,  M,  F.  923,  925,  §  5;  Bolles  v.  Duff,  43  N.  Y,  469; 
Walsh  V.  Rutgers  Fire  Ins.  Co.,  13  Abb.  Pr.  40). 

II.  Code  Civ.  Pro.  §  1626,  requires  a  foreclosure  judg- 
ment to  direct  a  sale.  If  that  section  by  its  mandate  does 
not  abolish  strict  foreclosure,  such  foreclosure  is  clearly 
limited  to  unusual  cases  where  such  an  action  is  the  only 
remedy  by  which  complete  justice  can  be  rendered  to  all 
the  parties  in  interest  (citing  Jones  on  Mort.  §  1538; 
Thomas  on  Mort.  390 ;  Wiltsie  on  Mort.  §§  826-833,  and 
cases  cited). 

III.  A  strict  foreclosure  is  not  authorized  where  plaint- 
iff is  a  purchaser  at  a  sale  in  a  defective  foreclosure  of  a 
prior  mortgage,  known  to  be  defective  at  the  time  and  so 
announced  at  the  sale;  especially  after  th^  court  had 
granted  the  plaintiff  leave  in  the  prior  action  to  correct 
the  defect  by  making  the  omitted  party  defendant. 

Maynard,  J.— In  1886  the  plaintiff  was  the  owner  of 
a  mortgage  given  to  secure  the  payment  of  $8,650  and  in- 
terest, upon  three  several  lots  of  land  in  the  town  of  Floyd, 
Oneida  county,  known  as  the  "  Klock,"  "  Eells,"  and  * 
"  Tavern  "  farms  ;  and  the  defendant  was  the  owner  of  a 
subsequent  mortgage  upon  the  same  property,  given  to 
secure  the  payment  of  $2,500  and  interest,  which,  with  the 
assignments  to  him,  were  recorded  in  the  Oneida  county 
clerk's  office. 

On  May  i6th  the  plaintiff  commenced  an  action  in  the 
supreme  court  for  the  foreclosure  of  her  mortgage,  but 
omitted  to  make  the  defendant  a  party  thereto.  This 
omission  was  not  intentional,  but  the  plaintiff  was  misled 
by  an  abstract  of  a  search  obtained  from  the  clerk's  office, 
from  which  it  might  have  been  fairly  inferred  that  the  de- 
fendant's assignment  was  one  in  a  series  of  transfers,  and 
that  the  title  to  his  mortgage  was  in  another,  who  was 
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made  a  defendant,  and  who  appeared  from  (he  abstract  to 
be  a  subsequent  assignee.  If  a  full  statement  of  the 
search,  in  the  usual  form,  had  been  obtained  by  the  plaint* 
iff,  the  interest  of  the  defendant  in  the  mortgaged  prop- 
erty would  have  correctly  appeared.  The  action  resulted 
in  a  judgment,  entered  December  27,  1888,  decreeing  a 
foreclosure  of  the  plaintiff's  mortgage,  and  a  sale  of  the 
mortgaged  premises  by  a  referee,  pursuant  to  the  provisions 
of  the  Code  and  the  practice  of  the  court  in  such  cases. 

The  premises  were  first  advertised  by  the  referee  to  be 
sold  on  March  2,  1889.  Before  that  time  the  plaintiff 
discovered  that  the  defendant  was  a  necessary  party  to  the 
complete  foreclosure  of  her  mortgage,  and  she  procured 
the  sale  to  be  postponed  until  March  i6th,  and  made  a 
motion,  at  a  Special  Term  held  at  Syracuse  on  that  day, 
for  an  order  granting  her  leave  to  amend  the  summons, 
complaint,  lis  pendens,  and' judgment  in  the  action  by  in- 
serting therein  the  name  of  this  defendant,  and  adjudging 
and  decreeing  that  he  be  forever  barred  and  foreclosed  of 
all  right,  title,  interest,  and  equity  of  redemption  in  the 
mortgaged  premises,  or  for  such  further  order  or  relief  as 
the  court  might  deem  proper  to  grant.  Upon  the  hearing 
of  that  motion  the  court  made  an  order,  which  was  entered, 
and  which  has  not  been  reversed  or  vacated,  directing  that, 
upon  payment  of  $10  costs,  the  plaintiff  might,  if  she  so 
elected,  open  the  judgment  in  the  foreclosure  suit  and 
amend  the  summons,  complaint,  lis  pendens,  and  all  sub- 
sequent proceedings,  by  making  this  defendant  a  defend- 
ant in  that  action  and  inserting  the  necessary  allegations 
for  that  purpose,  and  that  the  amended  summons  and 
complaint  be  served  on  him,  and  that  he  have  the  usual 
time  to  answer. 

The  plaintiff  did  not  avail  herself  of  the  privilege  af- 
forded by  this  order,  and  on  March  16,  1889,  ^^^  referee 
proceeded  to  sell  the  mortgaged  premises.  At  the  open- 
ing of  the  sale,  and  before  selling,  the  referee  announced 
and  read  the  conditions  of  sale,  which  were  in  the  usual 
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form,  except  the  last  paragraph,  which  was  in  these  words : 
**(7)  The  property  is  sold  free  and  clear  of  any  and  all 
rights  of  dower,  charge,  or  lien  upon  the  same,  except  that 
it  is  claimed  by  one  Nehemiah  N.  Cornish  [the  defendant 
in  this  action]  that  he  is  the  owner,  by  assignment,  of  a 
mortgage  made  by  Ichabod  C.  Mcintosh  to  Miriam  M. 
Kellogg,  covering  the  premises  in  question,  dated  Feb- 
ruary I,  1878,  to  secure  the  payment  of  $2,500,  which 
mortgage  was  recorded  in  Oneida  county  clerk's  office, 
February  13,  1878,  and  is  a  second  lien  upon  said  mort- 
gaged premises.  Cornish  has  not  been  made  a  party  de- 
fendant to  this  action/'  The  plaintiff  bid  off  the  property 
known  as  the  "Tavern  Farm,"  and  the  referee  on  the  same 
day  executed  to  her  a  deed,  and  very  soon  thereafter  she 
went  into  possession.  The  sale  was  cohfirmed  on  the  6th 
of  April,  and'On  April  9th  this  action  for  a  strict  foreclos- 
ure was  brought.  The  other  farms  were  bid  off  by  other 
parties,  who  have  not  been  made  defendants  in  this  action. 
The  plaintiff  has  recovered  a  judgment,  which,  as  mod- 
ified by  the  General  Term,  decrees  :  (i)  That  the  defend- 
ant's mortgage  is  an  existing  lien  on  the  lands  purchased 
by  plaintiff  upon  the  foreclosure  of  her  mortgage,  and  was 
not  affected  by  such  foreclosure,  because  not  made  a  party 
to  the  action.  (2)  That,  if  the  defendant  desires  to  redeem 
the  land  bid  off  by  the  plaintiff  upon  her  mortgage,  he 
shall,  within  ten  days  from  the  service  of  a  copy  of  the 
judgment,  give  the  plaintiff  notice  of  his  desire  and  intent 
to  do  so.  If  such  notice  is  not  given  within  the  time  speci- 
fied, it  is  ordered  and  adjudged  that  the  defendant,  and  all 
persons  claiming  under  him,  do  stand  and  be  forever 
barred  and  foreclosed  of  and  from  all  right,  title,  interest, 
and  equity  of  redemption  of,  in,  and  to  such  premises,  and 
all  leins  which  he  may  have  had  thereon  at  the  time  of  the 
commencement  of  the  foreclosure  action,  by  virtue  of  his 
mortgage  or  otherwise,  are  to  be  adjudged  as  cut  off  and 
foreclosed,  and  the  plaintiff  shall  hold  the  title  thereto  free 
from  such  leins,  and  the  defendant  shall  pay  the  costs  of 
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the  action.  (3)  If  the  defendant  gives  notice  of  his  inten- 
tion to  redeem  within  the  time  required,  the  plaintiff  may 
apply  on  notice  to  the  Special  Term  for  the  appointment  of 
a  referee  to  take  and  state  the  account  of  the  plaintiff,  and 
to  determine  her  interest  in  the  mortgage  debt,  as  applica- 
ble to  the  lands  bid  off  by  her,  and  the  referee's  report 
shall  be  made  up  according  to  certain  directions  contained 
in  the  judgment,  and  shall  fix  and  determine  the  amount 
the  defendant  shall  be  required  to  pay  upon  such  redemp- 
tion ;  and  the  amount  so  found  due  by  the  referee,  with 
the  interest  thereon,  shall  be  paid  by  the  defendant  within 
six  months  from  the  service  of  a  copy  of  the  report, and  if 
paid  within  such  time  the  payment  shall  operate  as  a  re- 
demption of  the  premises  from  the  plaintiff's  mortgage, 
and  her  title  acquired  at  the  sale  shall  become  vested  in 
him,  and  she  shall,  by  a  proper  conveyance,  convey  the 
premises  to  him  free  and  clear  from  the  lien  of  her  mort- 
gage, and  neither  party  shall  have  costs  of  the  action.  But, 
if  the  defendant  fails  to  complete  the  redemption  in  the 
manner  and  within  the  time  specified,  it  is  ordered  and  ad- 
judged that  the  lien  of  his  mortgage  is  cut  off  and  re- 
moved, and  the  plaintiff  is  deemed  to  hold  the  premises 
free  and  clear  of  such  lien,  and  the  defendant  shall  pay  the 
costs  of  the  action. 

The  material  facts  are  not  disputed,  and  we  are  of  the 
opinion  that  upon  the  proofs  submitted,  and  the  findings 
of  the  trial  court,  the  plaintiff  was  not  entitled  to  the  relief 
granted  to  her  in  this  judgment.  The  equitable  remedy 
known  as  a  **  strict  foreclosure  "  of  a  real-property  mort- 
gage, has  never  been  recognized  in  this  State,  save  in  a 
very  limited  class  of  cases.  In  England  it  was  the  pre- 
vailing method  of  procedure  until  the  enactment  of  St.  15 
&  16  Vict.  c.  86,  §  48,  known  as  the  *'  Chancery  Improve- 
ment Act."  It  had  its  root  in  the  common-law  doctrine 
that  upon  the  execution  of  the  mortgage  the  mortgagee 
acquired  the  fee  to  the  land,  and,  upon  default  in  payment, 
a'right  to  the  possession,  and  the  mortgagor  had  no  estate 
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or  interest  therein,  and  no  right  of  possession,  after  default 
had  been  made  in  the  payment  of  the  mortgage  debt.  The 
mortgagee's  remedy  was  by  ejectment,  and  in  a  court  of 
law  it  was  not  an  available  defense  for  the  mortgagor  to 
plead  that  he  was  willing  and  ready  to  pay  the  debt  if  he 
had  once  suffered  a  default  to  occur. 

In  order  to  mitigate  the  hardships  of  this  relation^ 
equity  permitted  the  mortgagor  and  his  privies  to  redeem 
by  discharging  the  mortgage  debt,  and  by  restoring  to  him 
the  possession  of  the  land  if  the  mortgagee  had  taken  pos- 
session. As  it  might  be  uncertain  whether  the  mortgagor 
or  subsequent  lienors  would  ever  avail  themselves  of  the 
right  of  redemption,  it  was,  while  outstanding,  a  serious 
impediment  to  the  alienation  of  the  mortgaged  property  ; 
and  equity  would  therefore  entertain  an  action  to  compel 
the  parties  entitled  to  this  right  to  exercise  it  by  paying, 
within  a  reasonable  time,  the  amount  of  the  mortgage  debt, 
or  be  forever  barred  or  foreclosed  of  the  right  of  redemp- 
tion ;  and  in  case  of  redemption  the  decree  provided  that 
the  mortgagee  should  reconvey  the  lands  to  the  mortgagor 
or  other  party  redeeming.  This  proceeding  has  been 
termed  a  **  strict  foreclosure,"  but  it  is  apparent  that  it  has 
no  appropriate  place  in  a  system  of  laws  and  jurisprudence 
where  it  has  been  declared  that  the  mortgage  does  not  oper- 
ate as  a  conveyance  of  the  legal  title,  but  is  only  a  chose 
in  action  constituting  a  lien  upon  the  land,  as  security  for 
the  debt  or  other  obligation  of  the  mortgagor.  The  courts 
of  this  State  have  refused  to  adopt  it  as  an  authorized  reme- 
dy in  ordinary  cases,  and  in  this  respect  have  followed  the 
practice  of  the  civil,  rather  than  of  the  common,  law.  In  & 
Amer.  and  Eng.  Enc,  Law,  i86,  187,  tit.  "  Foreclosure,"  it  is 
stated  that  strict  foreclosure  is  very  rarely  resorted  to  in 
the  American  courts  ;  that  in  a  large  majority  of  the  States 
it  is  not  recognized  ;  that  in  two  it  is  the  usual  mode  of 
procedure  ;  and  that  in  six  of  the  States,  including  New 
York,  it  is  permitted  in  exceptional  cases.  The  plaintiff 
here  rests  her  right  to  this  remedy  principally  upon  the 
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fact  that  she  was  the  owner  of  a  prior  mortgage,  which  she 
had  foreclosed,  and  that  she  became  the  purchaser  of  a 
part  of  the  mortgaged  property  at  the  foreclosure  sale,  and 
that  the  defendant's  subsequent  mortgage  was  not  cut  off 
or  affected  by  the  foreclosure,  because  she  did  not  make 
him  a  party  to  the  foreclosure  action.  Before  the  sale 
occurred  she  had  fuirknowledge  that  the  defendant  was- 
the  owner  of  the  second  mortgage,  and  leave  was  given; 
her  by  the  court  to  make  him  a  party  to  the  action,  and ' 
so  conclude  him  by  the  judgment,  which  she  declined  to- 
accept,  but  caused  the  sale  to  proceed,  and  purchased  the 
property  upon  such  terms  that,  both  expressly  and  in  legal 
effect,  her  purchase  was  subject  to  the  lien  of  the  defend- 
ant's mortgage.  Under  such  circumstances  no  case  was 
made  for  a  resort  to  this  unusual,  exceptional,  and  severe 
remedy. 

It^is  insisted  that,  under  the  provisions  of  the  Civil 
Code  relating  to  foreclosure  actions,  such  a  judgment  as 
the  one  entered  herein,  cannot  be  rendered  in  any  case  ;. 
but  it  is  unnecessary  to  determine  that  question  upon  this 
appeal.  We  may  assume  that,  in  a  proper  case,  jurisdic- 
tion  still  exists  to  relieve  a  purchaser  at  a  foreclosure  sale> 
who  finds  that,  by  reason  of  some  defect  in  the  proceed- 
ings, the  lien  of  a  subsequent  incumbrance  has  not  beea 
extinguished  ;  but  the  facts  here  shown  are  not  sufficient 
to  authorize  the  exercise  of  that  jurisdiction.  We  thinlc 
that  in  such  cases  the  purchaser  must  show  that  he  pur- 
chased in  good  faith,  relying  upon  the  regularity  and- 
sufficiency  of  the  foreclosure  proceedings,  and  that  the 
subsequent  lienor  had  knowledge  of  the  sale,  and  per- 
mitted the  purchaser  to  make  the  purchase,  without  dis- 
closing the  existence  of  his  incumbrance,  or  calling  atten- 
tion to  the  defect  in  the  proceedings. 

In    2  /ones  Mortg,  p.  421,  §  1 540,  it  is  stated  that  a 
strict    foreclosure  is   proper  **  where  a  mortgagee  or  pur- 
chaser is  in  possession  under  a  legal  title  from  the  mort- 
gagor, for  the  purpose  of  cutting  off  subsequent  liens  or 
Vol.  XXX.— 22 
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incumbrances,  as  in  case  one  has  purchased  in  good  faith 
at  a  mortgage  sale,  which  is  not  conclusive  against  some 
incumbrancer  not  made  a  party  to  the  suit,  and  the  pur- 
chaser has  gone  into  possession."  The  cases  have  been 
very  rare  in  this  State  where  the  remedy  has  been  invoked, 
but  we  fail  to  find  a  case  where  it  has  been  applied  to  re- 
lieve a  party  who  buys  with  full  knowledge  of  the  out- 
standing incumbrance,  and  subject  to  it. 

In  Kendall  v.  Treadwell  (5  Abb.  Pr,  26)  the  practice  in 
-strict  foreclosure  cases  received  an  exhaustive  examination 
by  Judge  BlRDSEYE,andthe  prominent  feature  of  the  case 
was  the  good  faith  of  the  plaintiff  in  making  the  purchase, 
and  the  acquiescence  of  the  subsequent  incumbrancers  in 
the  validity  of  the  proceedings  under  which  the  plaintiff 
acquired  his  title.  The  action  to  foreclose  the  mortgage 
had  been  prosecuted  in  the  county  court,  and  after  judg- 
ment and  sale,  the  supreme  court,  in  another  case,  had 
held  that  the  act  conferring  jurisdiction  upon  county 
-courts  in  foreclosure  suits  was  unconstitutional,  and  its 
judgments  were  therefore  void.  The  subsequent  lienors 
were  all  parties  to  the  action  in  the  county  court,  and  did 
not  question  its  jurisdiction.  The  learned  judge,  in 
summarizing  the  grounds  upon  which  the  plaintiff's  right 
to  equitable  relief  rested,  said  (page  22)  :  "  He  was  in 
possession,  claiming  to  be  owner,  under  a  title  apparently 
good.  He  took  his  original  title,  and  has  made  all  his 
subsequent  advances  and  payments  upon  the  faith  of  the 
act  of  the  legislative  authority  of  the  State,  and  of  judicial 
tribunals  established  by  the  State.  No  objection  was  then 
made  to  the  jurisdiction  of  the  court.*' 

In  Benedict  v.  Oilman  (4  Paige,  58)  the  bill  was  filed 
against  subsequent  judgment  creditors,  and  the  principal 
question  was  whether  the  plaintiff  was  entitled  to  an  allow- 
ance for  permanent  improvements  ;  and  the  chancellor,  in 
disposing  of  this  question,  says:  **  It  is  charged  in  the  bill 
in  this  case,  and  admitted  by  the  answer,  ....  that 
the   complainant   was  ignorant  of   the  existence  of  these 
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judgments  until  after  he  had  made  permanent  improve- 
ments upon  the  premises  to  a  considerable  extent.  Under 
such  circumstances  it  would  be  inequitable  and  unjust  to 
give  the  defendants  the  benefit  of  those  improvements 
without  compelling  them  to  pay  an  equivalent  therefor. 
The  case  would  have  been  different  if  the  complainant  had 
made  the  improvements  with  a  full  knowledge  of  the  de- 
fendant's equitable  right  to  redeem." 

The  right  to  a  judicial  sale  of  the  mortgaged  property 
to  pay  the  mortgage  debt  is,  in  this  State,  one  of  the 
incidents  of  the  mortgage  contract ;  and  if  the  mortgagor 
is  in  default,  the  mortgagee  is  entitled  to  the  enjoyment 
of  this  right  unimpaired.  It  can  only  be  secured  to  him 
by  a  sale,  in  an  action  or  proceeding  to  which  he  is  a 
party ;  for  in  all  such  cases  the  sale  is  made  for  the  bene- 
fit of  all  the  parties  interested,  and  the  proceeds  are  dis- 
tributed among  them  in  the  order  of  the  priority  of  their 
respective  liens.  This  was  the  view  taken  by  the  General 
Term  of  the  eighth  district  in  Peabody  v.  Roberts  (47 
Barb.  91),  where  Judge  Daniels,  delivering  the  opinion 
of  the  court,  said  (page  94) :  **  The  second  mortgagee 
possessed  the  right  to  maintain  an  action  upon  it  for  the 
foreclosure  of  so  much  of  the  equity  of  redemption  as 
remained  in  the  mortgagor  at  the  time  when  it  was 
recorded,  and  for  a  satisfaction  of  the  debt  secured  by  it, 
by  a  sale  of  the  mortgaged  premises.  This  right  has, 
from  the  time  of  the  civil  law,  been  secured  to  the  mort- 
gagee, as  an  incident  to,  and  growing  out  of,  the  mortgage 
itself."  And  again,  at  page  95:  **  This  right  is  so  import- 
ant in  these  cases  that  the  holder  of  the  mortgage  cannot 
be  deprived  of  it  without  at  the  same  time  very  sensibly 
impairing  and  depreciating  the  security  created  by  the 
mortgage ;  and,  as  such,  it  is  an  essential  attribute  of  prop- 
erty, which  positive  legislation  even  cannot  destroy,  with- 
out impairing  the  obligation  of  the  contract  out  of  which  it 
arises."  This  is  a  just  interpretation  of  the  literal  terms 
of  the  instrument,  for  the  mortgage  expressly  authorizes 
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the  mortgagee,  in  case  of  default,  to  sell  the  mortgaged 
premises,  and  out  of  the  proceeds  satisfy  the  mortgage 
debt.  Where  it  Is  a  second  mortgage,  and  the  mortgagee 
is  made  a  party  to  the  foreclosure  of  a  prior  mortgage, 
full  effect  is  given  to  this  power  of  sale,  by  means  of  the 
sale  directed  in  the  action  or  proceeding,  which,  as  we  have 
seen,  is  made  for  the  benefit  of  all  the  parties  served  with 
process  or  notice.  It  is  not  necessary  to  hold  that  in  no- 
case  can  the  right  to  sell  be  held  in  abeyance,  but  the 
right  cannot  be  denied  or  suppressed  unless  some  adverse, 
dominating  equity  requires  it.  If  in  this  case  the  plaintiff 
had  purchased  and  taken  possession  in  ignorance  of  the 
existence  of  defendant's  mortgage,  and  the  defendant, 
having  knowledge  of  the  prosecution  of  the  foreclosure 
action,  had  made  no  disclosure  of  his  encumbrance  upon 
the  property,  and  the  purchaser  was  thus  misled  to  his 
prejudice,  it  might  well  have  been  held  that  it  would  be 
inequitable  to  permit  the  defendant  to  exercise  the  power 
of  sale  in  his  mortgage,  and  it  might  properly  have  been 
decreed  that,  unless  he  reimbursed  the  plaintiff,  his  inter- 
est in  the  property  should  be  deemed  extinguished. 
Other  cases  might  be  suggested  where  such  form  of  relief 
would  be  just.  But  in  all  cases  equitable  grounds  for 
such  a  procedure  must  be  shown.  It  is  not  a  matter  of 
discretion  with  the  trial  court  whether  a  remedy  of  this 
kind  shall  be  applied.  The  proofs  must  bring  the  case 
within  the  exceptional  class  in  which  it  is  permitted,  and 
then  the  measure  of  the  relief  to  be  granted,  or  the  condi- 
tions upon  which  it  will  be  allowed,  are  to  a  certain 
extent  discretionary. 

As  to  this  defendant,  the  plaintiff  is  only  a  mortgagee 
in  possession.  It  is  true  she  has  also  acquired  the  title  of 
the  mortgagor,  and  has  extinguished  the  liens  of  all  other 
encumbrancers  who  were  made  parties  to  the  foreclosure 
action.  But  she  occupies  no  better  position  with  respect 
to  the  defendant  than  if  she  had  taken  a  deed  from  the 
mortgagor,  and  an  assignment  of  the  other  encumbrances,. 
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and  had  gone  into  possession.  As  to  the  defendant,  her 
mortgage  is  still  unforeclosed»  and  the  estate  which  the 
mortgagor  had  when  he  executed  the  defendant's  mort- 
gage is  still  subject  to  its  lien.  The  plaintiff  may  at  any 
time  foreclose  her  mortgage,  as  against  the  defendant, 
notwithstanding  the  former  defective  foreclosure  (Brainard 
V.  Cooper,  lo  N.  Y.  356;  Walsh  v.  Insurance  Co.,  13  Abb. 
Pr,  33  ;  Franklyn  v.  Hayward,  61  How.  Pr,  43).  It  im- 
poses no  hardship  to  require  her  to  pursue  such  course  if  she 
wishes  to  rid  the  title  of  the  lien  of  defendant's  mortgage. 
She  will  be  as  fully  protected  upon  such  a  foreclosure  as 
she  would  have  been  upon  the  original  foreclosure,  had  she 
made  him  a  party  to  it. 

The  plaintifl  may  have  the  ordinary  decree  of  foreclos- 
ure against  the  defendant  in  this  action,  if  she  so  desires, 
and  all  persons  who  are  necessary  parties  defendant  are 
brought  in.  It  is  not  seen  how  any  relief  can  be  afforded 
without  the  presence  of  the  purchasers  of  the  other  two 
parcels  of  the  mortgaged  premises.  If  it  is  sought  to  re- 
foreclose  plaintiff's  mortgage,  they  are  unquestionably  nec- 
essa^ry  parties,  as  the  owners  of  separate  portions  of  the 
property  mortgaged,  and  by  their  purchases  they  have 
respectively  acquired  an  interest  in  plaintiff's  mortgage. 
If  the  court  is  asked  to  apportion  either  the  plaintiff's  or 
the  defendant's  mortgage  between  the  three  farms,  they 
are  necessary  parties  to  a  determination  of  that  question. 
They  would  not  be  bound  by  any  judgment  rendered  in 
this  action  which  adjudged  the  extent  of  the  lien  of  either 
mortgage  upon  their  respective  properties,  and  such  adju- 
dication would  be  necessarily  involved  in  the  ascertainment 
of  the  amount  of  either  mortgage  equitably  chargeable 
upon  the  several  parcels. 

In  such  a  case  the  objection  of  a  defect  of  parties  is  avail- 
able, although  not  raised  by  demurrer  or  answer.  The 
plaintiff  is  not  entitled  to  the  equitable  relief  sought,  if  it 
appears  that  a  complete  determination  of  the  controversy 
cannot  be  had  without  the  presence  of  other  parties,  and 
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the  court  must  direct  them  to  be  brought  in  {Code,  §  452)  ; 
and  where  it  appears  upon  appeal  that  this  has  not  been 
done^  the  court  will  reverse  the  judgment,  although  the 
issue  is  not  made  by  the  pleadings  (Bear  z/.  Telegraph  Co., 
36  HuHy  4C0).  If  the  plaintiff  obtains  leave  to  amend  hy 
bringing  in  all  necessary  parties,  she  may  have  a  decree  for 
a  foreclosure  of  her  mortgage  as  against  the  defendants 
and  a  sale  of  the  mortgaged  premises,  in  which  decree  the 
equities  of  the  different  purchasers,  as  between  themselves, 
can  be  properly  adjusted,  and  the  court  can  direct  the  ap- 
plication of  the  net  rents  and  profits  upon  the  mortgage 
debt,  in  ^ascertaining  the  amount  which  the  plaintiff  and 
her  co-owners  of  the  mortgage  are  entitled  to  receive  upon 
a  sale  of  the  property.  In  general  terms,  we  think  this  is 
the  extent  of  the  relief  to  which  she  is  entitled  under  the 
pleadings  and  proofs  in  this  action. 

The  objection  is  urged  that  the  judgment  under  review 
is  not  final,  but  interlocutory,  and  therefore  not  appealable. 
The  judgment  is  peculiar  in  its  structure,  and  an  analysis 
of  its  provisions  leads  us  to  conclude  that  it  finally  deter- 
mines all  the  substantial  rights  of  the  parties.  It,  in  effect, 
adjudges  that  unless  the  defendant,  within  a  prescribed 
time,  gives  the  plaintiff  notice  of  his  desire  and  intention  to 
redeem  the  lands  purchased  by  plaintiff  at  the  former  fore- 
closure sale,  he  is  forever  barred  and  foreclosed  of  and  from 
all  right,  title,  interest,  and  equity  of  redemption  therein, 
and  the  lien  of  his  mortgage  thereon  cut  off  and  foreclosed 
and  that  the  plaintiff  shall  hold  the  title  thereto  free  from 
such  lien.  If  the  notice  is  not  given,  no  further  judgment 
need  be  entered,  but  this  decree,  by  the  force  of  its  own 
provisions,  effectually  destroys  the  lien  of  the  defendant's 
mortgage.  As,  presumably,  the  time  has  expired  within 
which  the  notice  could  be  given,  the  judgment  hasbecome 
final,  and  subject  to  review  by  this  court. 

If  the  defendant  had  elected  to  proceed  under  the 
judgment,  it  would  be  a  waiver  of  his  right  of  appeal,  and 
would  be  available  upon  a  motion  to  dismiss  the  appeaL 
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But  the  bringing  of  the  appeal  gives  rise  to  the  presump- 
tion that  he  has  not  availed  himself  of  its  provisions,  and 
therefore,  if  it  stands,  it  will  be  final  and  conclusive  upon 
him,  and  will  operate  to  extinguish  his  mortgage.  Where 
a  judgment  fully  and  completely  disposes  of  the  substan-^ 
tial  rights  of  the  parties,  at  issue  under  the  pleadings,  and 
by  the  force  of  its  own  provisions  may  conclude  the 
appellant  without  the  entry  of  a  further  judgment,  it 
must  be  deemed  a  final  judgment  within  the  purview  of 
section  190  of  the  Code,  although  in  a  certain  contin- 
gency, dependent  upOn  the  action  of  the  appellant,  it  pro- 
vides for  the  taking  and  stating  of  an  account  before  a 
referee,  arid  the  payment  of  the  amount  found  due,  as  a 
condition  precedent  to  the  enjoyment  of  certain  rights 
accorded  him  therein.  In  this  respect  the  case  of  Produce 
Bank  v,  Morton  (67  N,  Y,  199)  is  closely  analogous.  It  was 
there  held  that  a  judgment  in  an  action  to  set  aside  an 
assignment  for  the  benefit  of  creditors,  adjudging  the  as- 
signment  void,  directing  the  assignor  to  account  before  a 
referee,  and  that  a  receiver  be  appointed  to  take  charge  of 
the  assigned  property,  pay  out  of  it  the  plaintiff's  judg- 
ment, and  hold  the  residue  subject  to  the  order  of  the 
court,  is  a  final  judgment,  reviewable  by  appeal. 

The  judgment  must  therefore  be  reversed,  and  a  new 
trial  granted,  if  plaintiff  elects,  within  sixty  days  after  fil- 
ing the  remittitur  in  the  court  below,  to  proceed  with  the 
action,  and  applies  for  leave  to  amend  by  bringing  in  the 
necessary  parties.  If  such  leave  is  not  applied  for  or 
granted,  the  complaint  is  dismissed,  with  costs  in  this 
court  and  in  all  courts.  If  leave  to  amend  is  granted, 
costs  in  this  court  to  abide  the  determination  of  the 
supreme  court  as  to  the  conditions  upon  which  leave  to 
amend  may  be  granted. 

All  the  judges  concurred. 
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Notes  of  Cases  on  Special  Relief  in  Suits  for  Fore- 
closure. 

Lost  bond  and  mortgage ;  indemnity  to  mortagor  unnecessary,] 
In  Stoddard  v.  Gailor,  90  JV,  V.  575,  it  was  held  unnecessary  in 
foreclosing  a  lost  bond  and  mortgage  to  exact  from  the  plainiiii  s 
bond  to  indemnify  the  mortgagor  'from  loss  or  damage,  since  he 
might  safely  pay  the  mortgage  without  the  production  of  the  lost 
instrument,  if  he  has  had  no  notice  or  knowledge  of  any  assignment. 

Interest  or  property  covered.^  Young  v,  Guy,  87  iV.  K.  457  ;  aff'g 
^3  Hun^  I.  Subsequent  to  his  entering  into  a  contract  to  seE 
property,  the  owner  mortgaged  the  premises  to  one  who  was  not  a 
purchaser  in  good  faith  and  for  value  within  the  meaning  of  the 
Recording  Act,  by  reason  of  his  having  taken  the  mortgage  to 
secure  a  prior  indebtedness.  Subsequent  to  the  recording  of  such 
mortgage  the  purchaser  of  the  property  completed  the  purchase  by 
paying  part  cash  and  giving  a  purchase-money  mortgage  for  the 
balance.  The  purchase-money  mortgage  was  assigned  to  one  who 
took  it  in  good  faith  and  for  value. 

In  an  action  to  foreclose  the  first  mortgage,  held,  that  the  pur- 
chaser under  the  prior  contract  had  a  superior  right  and  was  pro- 
tected as  to  the  purchase  money  which  he  had  paid  after  as  well  as 
before  the  recording  of  the  mortgage,  but  that  the  mortgage  could 
be  enforced  to  the  extent  of  the  mortgagor's  interest  in  the  property, 
namely,  to  the  amount  of  the  purchase-money  mortgage ;  and  the 
fact  that  it  had  been  assigned  to  a  bona  fide  purchaser  for  value 
made  no  difference,  as  he  stood  in  no  better  position  than  the 
vendor,  nor  was  the  purchaser  of  the  property  protected  by  |>ayment 
of  such  morgage  pending  the  present  action. 

Paramount  title. \  Helck  v.  Reinheimer,  105  A^.  K  470.  Where 
in  an  action  of  foreclosure  defendants  set  up  in  their  answer  a  claim 
of  paramount  title,  and  demand  judgment  that  the  mortgaged 
premises  be  freed  from  the  mortgage  and  that  it  be  discharged  of 
record,  and  the  issues  raised  by  the  answer  are  litigated  and  decided 
without  objection,  the  defendants  will  be  bound  by  the  judgment, 
^nd  cannot  object  on  appeal  that  the  question  raised  by  the  answer 
could  not  be  litigated  in  the  action  of  foreclosure. 

Prior  titled  Cromwell  v,  Mac  Lean,  123  iV.  Y.  474;  s.  C,  34 
State  Rep.  85.  A  defendant  in  foreclosure  claiming  a  prior  title 
may  consent  that  the  question  as  to  the  validity  of  his  title  be  adju- 
<1icated  therein,  in  which  case  the  court  has  a  right  to  pass  upon 
the  question. 


ABBOTT'S     NEW     CASES.  345 

Note  on  Special  Relief  in  Foreclosure. 

Prior  encumbrancers?^  Goebel  v,  Iffla,  in  N.  Y,\^Q\  S.  C,  19 
State  Rep,  105. 

The  court  say  :  •'  While  prior  incumbrancers  are  neither  neces- 
sary nor  proper  parties  to  an  ordinary  action  of  foreclosure,  and 
when  made  such  under  the  general  allegation  that  they  claim 
an  interest  as  subsequent  purchaser,  incumbrancer,  or  otherwise,  a 
decree  will  not  aflfect  them ;  and,  moreover,  if  the  facts  upon 
which  the  plaintiff  relies  to  defeat  that  prior  title  are  stated,  the 
defendant  whose  title  is  thus  assailed  may  demur  to  the  complaint 
upon  the  ground  that  the  plaintiff  has  no  right  to  bring  him  into 
court  upon  the  foreclosure  to  try  the  validity  of  his  title,— yet  if  the 
party  so  made  a  defendant  should,  instead  of  demurring,  answer 
and  litigate  the  question,  and  then  the  judgment  should  go  against 
him.  no  case  decides  that  the  judgment  would  not  conclude  him  in 
a  collateral  action,  nor  do  those  cases  decide  that  where  such  facts 
are  stated  as  will  if  admitted,  subject  that  title  to  the  plaintiff's 
mortgage,  and  to  the  relief  sought,  the  party  against  whom  they 
are  alleged  will  not  in  like  manner  be  estopped  from  afterwards 
setting  up  his  interest  against  the  judgment  in  the  foreclosure 
action." 

Suretyship  ;  and  release  of  security?^  Grow  v,  Garlock,  97  N,  K 
81.  An  accommodation  indorser  gave  a  mortgage  to  secure  the 
payment  of  the  note.  The  mortgagee,  notwithstanding  he  knew 
that  the  maker  of  the  note,  and  the  accommodation  indorser  stood 
in  the  relation  of  principal  and  surety,  released  a  lien  on  the  lands 
of  the  former  for  the  payment  of  the  note  without  the  consent  of 
the  latter. — Held,  in  an  action  to  foreclose  the  mortgage,  that  to  the 
extent  of  the  loss  then  sustained,  the  endorsee  was  entitled  to  a  re- 
duction of  his  liability. 

Sale  of  sufficient  land,']  Andrews  v.  O'Mahoney,  112  JV.  Y,  567. 
In  a  foreclosure  action,  the  court  has  power  to  order  a  sale  of  suf- 
ficient of  the  mortgaged  property  to  pay  all  the  encumbrances 
thereon,  as  well  prior  as  subsequent,  if  such  a  sale  is  proper  for  the 
protection  of  the  interests  of  all  persons  having  liens  thereon  ;  and 
if  no  such  provision  is  contained  in  the  judgment  of  foreclosure  as 
originally  entered,  the  court  has  power,  when  the  situation  of  the 
property  and  the  nature  and  amount  of  the  subsequent  encumbrances 
are  brought  to  its  attention,  to  authorize  the  sale  of  additional  land 
for  the  satisfaction  thereof,  and  to  modify  the  judgment  accord- 
ingly. 

Defining  mortgage  interest  :  fixtures  excluded,]  Tyson  v.  Post, 
108  N,   Y,  217.     Foreclosure.    Machinery  attached  to  mortgaged 
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premises  under  an  oral  agreement  that  it  should  belong  ta 
the  purchaser,  held  not  covered  by  the  mortgage,  though  not  ex- 
cepted in  it. 

Burchell  v.  Osborne.  119  M  K  486;  aff'g  26  State  Rep,  163 ;  s. 
C,  6  N,  Y.  Supp.  863.  A  sale  by  separate  parcels  upon  foreclosure  of 
a  blanket  mortgage  does  not  wipe  out  the  specific  subsequent  liens 
upon  each  particular  parcel,  as  it  is  sold  toward  the  satisfaction  of 
the  decree,  but  the  subsequent  lienors  have  a  right  to  have  the  en- 
tire property  sold  for  the  purpose  of  adjusting  their  equities.  In 
such  a  case  the  surplus  arising  upon  the  sale  is  to  be  regarded  as  a 
common  fund  distributable  to  all  lienors  upon  the  lands  sold  in  the 
order  of  the  dates  when  their  mortgages  became  liens  upon  the 
debtors'  property,  subject  to  the  limitation  that  no  greater  amount 
shall  be  paid  in  discharge  of  the  liens  on  any  lot  than  was  realized 
for  that  on  the  sale. 

Undivided  share^  bought  by  mortgagee,  released.]  Smithy/.  Roberts, 
gi  N.  Y.  470.  A  purchase  by  and  conveyance  to  a  mortgagee  of  an 
undivided  part  of  the  mortgaged  premises,  where  it  does  not  appear 
that  there  was  a  payment  or  merger  of  the  mortgage,  or  any  portion 
thereof,  operates  as  a  release  of  the  portion  conveyed  from  the  lien 
of  the  mortgage,  leaving  it  to  rest  solely  upon  the  portion  uncon- 
veyed. 

Foreclosure  of,  to  cover  right ;  defining  interest  and  property  cov- 
ered,] Mutual  Life  Ins.  Co.  v,  Shipman,  119  N.  K  324;  s.  c,  29 
State  Rep,  742  ;  rev'g  20  Id,  530;  s.  c,  50  Hun,  578 ;  3  N.  K  Supp. 
684.  Foreclosure  of  mortgage  executed  by  an  executrix  under 
power  in  trust  in  will  for  her  own  benefit  with  knowledge  of  mort- 
gagee. H^ldf  that  the  mortgage  was  confined  to  the  interest  of  exec- 
utrix as  doweress  and  was  not  effectual  as  to  interest  of  others  sub- 
ject to  the  power  in  trust. 

Order  of  sale  of  several  parcels,]  Bowne  v,  Lynde,  91  A^.  Y,  92. 
Where  a  purchaser  of  part  of  the  mortgaged  premises  assumed  to 
pay  the  mortgage  as  a  part  of  the  purchase  money, — held,  that  a  judg- 
ment for  the  foreclosure  of  the  mortgage  properly  directed  that  the 
portion  of  the  mortgaged  premises  which  had  been  so  conveyed 
should  be  first  sold. 

Sale.]  Coles  v,  Appleby,  87  N,  Y.  114;  af!*g  22  Hun,  72.  The 
rule  as  to  the  order  of  sale  is  an  equitable  one,  and  governed  entirely 
by  equitable  principles.  In  this  case,  where  d  ifferent  portions  of  the 
premises  subject  to  the  mortgage  were  conveyed  at  the  same  time,  a 
direction  that  one  of  them  be  sold  first  was  held,  under  the  circum- 
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stances,  proper,  although  the  deed  of  such  parcel  had  been  recorded 
before  the  other. 

Decreeing  conveyance  of  land  without  the  jurisdiction?^  Union 
Trust  Co.  V,  Olrastead,  102  N.  W  729.  In  an  action  to  foreclose  a 
mortgage,  where  a  part  of  the  lands  covered  by  it  are  situated  in 
another  State,  the  court,  in  decreeing  foreclosure,  may  require  the 
mortgagor  to  execute  a  conveyance  to  purchaser. 

Application  of  proceeds.]  Orleans  County  Nat.  Bk.z/.  Moore,  112 
N.  Y.  543.  Upon  foreclosure  of  a  mortgage  given  to  secure  sev- 
eral notes,  the  plaintiff  entered  a  judgment  by  default  containing 
directions  as  to  the  order  in  which  each  note  should  be  paid  out  of 
the  proceeds  of  the  sale.  On  motion  of  the  mortgagor  such  pro- 
vision in  the  judgment  was  stricken  out  and  an  order  made  direct- 
ing the  proceeds  to  be  applied  pro  rata. 

The  court  say :  **  The  right  of  a  creditor  to  apply  a  payment 
made  to  him  by  a  debtor,  in  the  absence  of  any  application  by  the 
debtor,  seems  to  be  confined  to  voluntary  payments." 

[The  application  of  proceeds  in  this  case  is  not  with  in  Code  Civ. 
Pro.,  §  1633,  which  only  provides  for  their  application  after  the 
satisfaction  of  the  mortgage  debt.  It  would  seem  that  the  judg- 
ment should  direct  how  the  proceeds  should  be  applied  where 
there  are  several  debts  secured  by  the  mortgage.  Pro  rata,  if  the 
complaint  (as  in  this  case,  see  48  Hun,  70)  makes  no  demand  as  to 
the  order  of  payment ;  and  specifying  the  order  where  the  plead- 
ing and  evidence  show  special  circumstances.] 

Prior  liens,]  Bacon  v.  Van  Schoonhoven,  87  N.  K  446 ;  aff 'g  19 
Hun,  158.  In  an  action  to  foreclose  a  mortgage  it  appeared  that 
after  the  assignment  of  the  mortgage  to  plaintiff  and  before  it  had 
been  recorded,  the  mortgagee  gave  a  satisfaction  piece  which  was 
recorded  ;  and  upon  the  faith  of  such  satisfaction  another  mortgage 
had  been  procured.  Held,  that  the  junior  mortgagee  had  the  prior- 
ity of  lien  ;  but  a  mortgage  purchased  by  such  junior  mortgagee 
after  the  assignment  was  put  on  record,  which  was  prior  to  the 
mortgage  held  by  him,  but  subsequent  to  the  first  mortgage,  was 
not  entitled  to  priority  over  the  latter.  [The  Gen.  T.  reversed  the 
Sp.  T.  and  ordered  a  new  trial.  The  court  of  appeals  affirmed  the 
Gen.  T.  and  directed  judgment  absolute  in  favor  of  defendant  upon 
stipulation.] 

Prior  liens  ;  and  dower  right  for  which  mortgage  was  given,] 
Pope  V.  Mead,  99  N,  Y.  201.  Where  a  widow  joined  with  heirs  in 
a  conveyance,  taking  back  a  mortgage  to  secure  her  interest, — held,^ 
upon  the  foreclosure  of  such  mortgage,  it  must  be  regarded  as  if 
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given  for  purchase  money,  and,  to  the  extent  of  her  dower  right, 
notwithstanding  its  release,  was  a  lien  upon  the  interest  of  one  of 
the  heirs  in  the  land  which  had  been  conveyed  prior  to  a  former 
judgment  against  such  heir. 

In  the  above  case  there  were  three  heirs,  and  the  decree  directed 
that  the  plaintiff  was  first  entitled  to  two-thirds  of  the  net  proceeds 
of  the  sale  and  to  the  value  of  her  dower  right  in  the  other  third, 
"  to  be  ascertained  on  the  principles  applicable  to  life  annuities," 
and  after  deducting  the  dower  interests,  the  judgment  creditor  was 
entitled  to  the  residue  of  said  one-third,  so  far  as  necessary  to  sat- 
isfy his  judgment. 

Apparent  prior  mortgage  declared  a  junior  encumbrance^  In 
Ellis  f.  Horrman,  90  N.  V,  466,  the  court  declared  the  mortgage 
foreclosed  to  be  a  prior  lien  to  a  mortgage  that  had  been  recorded 
before  it,  on  the  ground  that  plaintiff's  mortgage  was  for  purchase 
money,  and  that  the  person  to  whom  the  other  mortgage  was  made, 
was,  under  the  circumstances,  chargeable  with  knowledge  of  plaint- 
iff's claim. 

Subrogation  to  prior  mortgage.]  In  Quinlan  v,  Stratton,  128  N. 
Y,  659,  foreclosure  was  decreed  subject  to  a  prior  mortgage,  and 
conferring  plaintiff  the  right  of  subrogation  upon  paying  the  prior 
mortgage. 

Outstanding  interests  announced  at  the  sale.\  Cromwell  v.  Hull, 
97  A^.  K  209.  In  an  action  of  partition,  certain  persons  claiming 
contingent  remainders  were  not  made  parties.  The  purchaser  at 
the  sale  under  the  judgment  in  the  partition  suit  gave  a  mortgage, 
which  was  foreclosed.  The  judgment  of  sale  in  foreclosure  was  in 
the  ordinary  form,  no  reference  being  made  to  these  outstanding 
interests,  but  notice  thereof  was  given  at  the  sale,  and  the  same  was 
made  subject  thereto.  Held,  that  an  order  compelling  the  pur- 
chaser to  complete  his  purchase  was  proper ;  and  that  an  amend- 
ment of  the  judgment  was  not  necessary,  as  it  furnished  adequate 
authority  for  the  sale  of  the  property  covered  by  the  mortgage. 

Back  rents  of  leasehold,  etc]  Keeler  v.  Keeler,  102  N.  Y,  30. 
In  foreclosure  of  a  leasehold,  where  a  judgment  in  ejectment  for 
non-payment  of  rent  has  been  recovered,  foreclosure  and  sale  should 
be  directed  subject  to  the  payment  of  back  rents  and  only  the 
legal  costs  in  the  action  of  ejectment,  and  not  the  costs  allowed  by 
stipulation  of  the  parties  in  that  action. 

yunior  encumbrances.]  Burchell  v.  Osborn,  119  A^,  K486;aff*g 
26  State  Rep.  163;  s.  C,  6  N.    Y.  Supp,  863.     Where  no  issue  has 
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been  raised  in  the  pleadings  and  by  the  proceedings  in  foreclosure 
as  to  the  equities  of  subsequent  encumbrancers,  they  should  not  be 
determined  by  the  decree  of  foreclosure  and  sale  ;  but  if  there  is  a 
surplus  after  the  sale,  they  may  be  adjusted  in  a  proceeding  for  its 
distribution. 

Cancellation  of  satisfaction?^  McPherson  v,  Rollins,  107  iV.  Y. 
316.  Foreclosure.  '  Satisfaction  piece  of  the  mortgage  foreclosed 
executed  by  a  trustee,  which  was  not  authorized  by  the  terms  of 
the  mortgage, — held,  not  to  discharge  it  as  to  defendants  claiming 
to  be  innocent  purchasers. 

Cancellation  of  satisfaction^  and  foreclosure  with  right  to  redeem 
from  senior  mortgage^  Clark  v.  Mackin,  95  N.  V,  346.  In  an  ac- 
tion by  an  assignee  of  a  mortgage  to  foreclose  the  same,  it  appeared 
that  the  assignment  of  mortgage  to  plaintiff  had  not  been  recorded  ; 
that  the  mortgagor  without  consideration  had  satisfied  plaintiff's 
mortgage ;  and  that  a  subsequent  mortgage  had  been  made  which 
by  assignment  had  come  into  the  hands  of  an  innocent  purchaser, 
who  had  foreclosed  it,  and  obtained  a  judgment  for  deficiency.  Under 
these  circumstances  a  decree  was  made,  that  the  satisfaction  of 
plaintiff's  mortgage  was  null  and  void  and  that  the  same  should  be 
cancelled  of  record  ;  that  the  lien  of  the  second  mortgage,  held  by 
the  innocent  holders  thereof,  was  prior  to  the  plaintiff's  mortgage  ; 
and  that  the  plaintiff  upon  paying,  the  amount  due  to  such  holders 
on  their  judgment  of  foreclosure  should  be  subrogated  to  all  their 
rights  under  said  judgment  bond,  mortgage  and  guaranty  of  the 
same  by  R.  &  Co.,  and  directing  the  holders  of  the  second 
mortgage  "  on  said  payment  being  made  within  ninety  days,"  to 
assign  to  the  plaintiff  their  judgment  bond,  mortgage  and  guaranty. 

[For  statement  as  to  judgment  recovered  in  the  above  case,  see 
Clark  V.  McNeal,  114  N.  Y.  287.] 

Cancellationof  bond  and  mortgage  for  usury  J]  Chapin  t/.  Thomp- 
son, 89  iV.  y.  270.  In  an  action  to  foreclose  a  mortgage  given  to 
secure  a  usurious  loan,  it  appeared  that  the  mortgagor  had  made  a 
general  assignment  for  the  benefit  of  creditors,  in  which  specific  pro- 
vision for  the  payment  of  the  usurious  debt  was  made  by  describing  it 
in  the  inventory  as  for  money  loaned  secured  by  mortgage  and  in- 
cluding among  the  assets  the  mortgaged  lands  with  a  statement  that 
they  were  mortgaged  to  secure  such  debt.  Held,  that  the  judg- 
ment for  defendant  in  foreclosure  went  too  far  in  directing  that  the 
bond  and  mortgage  should  be  cancelled  ;  and  that  it  should  be 
modified  by  a  declaration  that  it  should  not  affect  the  claim  of  the 
plaintiff  under  the  assignment. 
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Taxes — not  provided  for  in  mortgage.^  Sidenberg  v.  Ely,  ii 
Abb.  N.  C,  354  ;  s.  c,  90  A^.  K  257.  The  rule  that  when  the 
owner  of  mortgaged  property  neglects  to  pay  taxes,  assessments, 
or  liens  of  a  like  nature  imposed  upon  it,  the  mortgagee  or 
holder  of  the  mortgage  by  assignment  may  pay  them  in  order  to 
protect  his  security,  and  the  amounts  so  paid  may  be  added  to  and 
become  part  of  the  mortgage  debt  enforcible  upon  foreclosure, — 
applies,  although  there  be  no  tax  clause  in  the  mortgage.  To  give 
the  owner  of  the  mortgage  this  right,  it  is  not  necessary  that  the 
premises  should  have  been  sold  for  non-payment  of  taxes,  nor  can 
his  right  to  make  such  payment  be  delayed  by  reason  of  the 
fact  that  the  equity  of  redemption  is  in  a  life  tenant  and  a  remain- 
der-man, and  that  it  was  the  duty  of  the  life  tenant  to  pay  the  taxes. 

Insurance  money, \  Reid  z/.  McCrum,  91  iV.  K  412.  Where  the 
owner  of  the  fee,  who  by  his  deed  took  subject  to  the  mortgage, 
procured  insurance,  and  by  directions  of  his  general  agent,  who  had 
charge  of  all  his  business,  including  insurance,  indorsements  were 
made  upon  the  policies,  making  the  loss,  if  any,  payable  to  the 
mortgagee,— ^^///,  that  the  latter  was  entitled  to  the  insurance, 
although  the  agent  had  procured  the  indorsement  to  be  cancelled  ; 
and  the  judgment  should  be  modified  so  as  to  allow  plaintiff  the 
insurance  money. 

Application  of  insurance  money.']  Dunlop  v.  Avery,  89  N,  F. 
592.  Where  there  were  two  mortgages  on  the  same  premises,  each 
containing  a  covenant  to  insure ;  and  the  mortgagor  allowed  the 
insurance  for  the  benefit  of  the  first  mortgagee  to  expire,  but  kept 
the  premises  insured  for  the  benefit  of  the  second  mortgagee,  and 
the  premises  burned, — held,  in  an  action  to  foreclose  the  first 
mortgage,  that  it  was  erroneous  for  the  judgment  for  plaintiff  to 
direct  that  in  case  of  deficiency  the  plaintiff  had  a  priority  of  right 
to  the  insurance  money,  it  should  have  been  awarded  to  the  de- 
fendant, the  junior  mortgagee. 

Surplus— resort  to  other  lands  covered  by  prior  mortgage.] 
Quackenbush  v.  O'Hare,  129  iV.  Y.  485  ;  s.  c,  4.2  State  Rep.  104; 
aff'g  61  Hun,  388.  Upon  application  for  surplus  moneys  arising  on 
a  foreclosure  sale,  it  appeared  that  there  were  two  mortgages  subse- 
quent to  the  mortgage  foreclosed,  and  that  the  senior  one  covered 
other  lands,  which  were  of  sufficient  value  to  satisfy  it.  Held,  that 
the  prior  mortgage  could  not  be  displaced  leaving  the  owner  thereof 
to  resort  to  the  other  lands  for  its  payment.  But  as  to  whether  the 
junior  mortgagee  might  not  offer  to  pay  such  prior  mortgage  and 
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demand  an  assignment  of  it  so  as  to  be  subrogated  to  the  rights 
against  the  other  real  estate,  quare. 

Assumption  of  mortgage  ;  deficiency  judgment^  Gifford  v.  Cor- 
rigan,  117  N,  Y.  257.  A  deficiency  judgment  in  foreclosure  may  be 
rendered  against  a  grantee  who  has  assumed  the  mortgage,  although 
the  grantor  has  released  him  from  such  covenant,  where  the  mort- 
gage creditor  has  adopted  and  assented  to  it  before  such  release 
was  given. 

Deficiency,  against  guarantor^  Vanderbilt  z/.  Schreyer,  12  ^^<^. 
iV.  C  390;  s.  c,  91  N.  K  392;  rev'g2i  Hun,  537.  A  guarantor  of  a 
mortgage,  whether  for  payment  or  collection,  should  be  made  a  party 
to  the  foreclosure. 

Guarantor  ;  deficiency  judgment  against, 1  Wood  v,  Ludlow,  1 10 
N.  y.  154.  Foreclosure.  Judgment  of  deficiency  against  guar- 
antor. ^ 

Guarantor  by  independent  instrument;  deficiency  judgment 
against,]  In  Ncwcomb  v.  Hale,  90  N,  Y,  326,  a  deficiency  judg- 
ment was  allowed  against  one  to  whom  the  mortgage  was  made 
payable,  who  on  assigning  it  to  plaintiff  had  guaranteed  the  pay- 
ment of  the  bond. 

In  the  above  case  the  court  say  (p.  331)  :  •*  The  guaranty  of  the 
defendant  was  not  entered  into  for  the  benefit  of  the  original  debtor, 
but  for  his  own  benefit,  subsequent  to  the  original  transaction  and 
upon  a  new  and  independent  consideration  moving  from  the  plaint- 
iff. The  engagement  was  collateral  in  form,  but  it  was  in  sub- 
stance an  original  undertaking,  and  an  immediate  right  of  action 
accurred  thereon  to  plaintiff,  on  the  mortgage  debt  becoming 
due." 

Dejiciency  against  personal  representatives,]  Glacius  v,  Fogel, 
88  N.  Y,  434.  Where  a  mortgagor  who  was  personally  liable  for 
any  deficiency  arising  on  foreclosure  of  his  mortgage  is  dead,  his 
personal  representatives  may  be  made  parties  to  an  action  to  fore- 
close the  mortgage,  and  a  decree  may  be  rendered  therein  that  the 
deficiency  be  paid  out  of  the  estate  in  their  hands  in  due  course  of 
administration.  So  keld,  in  proceedings  before  the  surrogate  against 
executors  for  the  purpose  of  obtaining  the  payment  of  a  deficiency 
judgment. 
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McCONNELL  v,  MULDOON. 

N.  Y,  Superior  Court;    trial  before  Referee,  June,  1893. 

I.  Mortgage;  equitable  prior  Hies. \  The  holder  of  a  second  mort- 
gage, who  by  agreement  with  the  mortgagor  is  entitled  to 
receive  on  account  of  his  debt  instalments  which  shall  become 
payable  to  such  mortgagor  under  a  prior  mortgage  on  the  same 
premises  at  various  stages  of  completion  of  the  building  thereon, 
by  waiving  such  right  and  permitting  the  mortgagor  to  use 
«  such  payments  for  other  purposes,  even  in  completing  the  build- 
ing, subordinates  his  mortgage  to  the  extent  of  the  payments 
so  waived  to  a  subsequent  mortgage,  the  terms  of  which  require 
such  second  mortgage  to  be  satisfied  upon  completion  of  the 
building,  the  holder  of  the  second  mortgage  Aving  knowledge 
of  that  fact.  In  such  case  a  court  of  equity  will  apply  the  rule 
that  where  a  creditor  has  a  lien  upon  two  funds  for  the  security 
of  his  debt,  and  another  party  has  an  interest  in  one  of  them 
without  any  right  to  resort  to  the  other,  such  creditor  will  be 
compelled  to  take  his  satisfaction  out  of  the  fund  in  which  he 
alone  has  an  interest,  so  that  both  parties  may.  if  possible,  es- 
cape without  injury. 

'z.  The  same,]  The  rule  will  be  applied  even  against  an  assignee  in 
good  faith  and  for  value  of  such  second  mortgage,  as  he  takes 
his  assignment  subject  to  all  equities. 

3.  The  same.]  The  fact  that  a  portion  of  the  payment  which  the 
mortgagor  is  thus  allowed  to  receive  is  paid  by  him  to  the 
holder  of  the  third  mortgage  on  account  of  a  sum  due  him 
outside  of  the  mortgage,  will  not  affect  his  equities,  where  his 
agreement  does  not  make  such  payments  applicable  to  his 
mortage  debt.  . 

Trial  of  issues  before  a  referee,  in  two  actions  brought 
by  Benton  McConneil  against  William  H.  Muldoon  for  the 
foreclosure  of  certain  mortgages. 

The  facts  are  fully  stated  in  the  opinion. 

Abner  C.  Thomas  and  M,  A,  Vosburgh^  for  plaintiff. 

Joseph  Ulltnan  and  Sintson  Wolf  for  defendants. 
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Wilbur  Larremore,  Referee. — These  actions  are 
brought  to  foreclose  mortgages  made  by  the  defendant 
William  H.  Muldoon,  the  plaintiff  also  praying,  as  inci- 
dental to  the  main  relief,  that  certain  prior  mortgages  made 
by  said  Muldoon  to  one  Henry  M.  Bendheim  and  covering 
the  same  premises,  be  adjudged  cancelled,  or  to  be  liens 
upon  said  premises  subordinate  to  the  liens  of  plaintiff's- 
mortgages. 

On  or  about  November  7,  1889,  Muldoon,  who  wasi 
then  seized  of  the  premises,  entered  into  an  agreement  in. 
writing  with  the  firm  of  C.  B.  Keogh  &  Company,  plaintiff's 
assignors,  whereby  Keogh  &  Company,  in  consideration  of 
the  sum  of  $17,293,  agreed  to  deliver  to  Muldoon  at  nine 
certain  houses  or  buildings  then  in  course  of  erection  by 
him  on  said  premises,  all- the  sash,  door,  blinds  and  store 
sash,  all  the  trimmings  for  doors  and  windows,  all  wains- 
cotting,  and  certain  other  materials,  "  so  that  the  material 
to  be  delivered  hereunder  shall  embrace  the  standing  trim 
of  the  said  nine  houses  complete  from  the  lath  out,  as  re- 
quired, by  the  plans  and  specifications  of  said  buildings^ 
The  agreement  further  provided  that  such  materials  should 
be  delivered  as  required  in  the  completion  of  said  build-^ 
ings,  and  further  obligated  Keogh  &  Company  to  furnish 
at  the  said  buildings,  as  the  same  should  be  required,  all 
the  plate  glass  called  for  by  said  plans  and  specifications. 
It  was  therein  stipulated  that  said  $17,293  should  be  paid 
as  follows : 

"  $4,000  when  the  standing  trim  installment  is  received 
by  him  (Muldoon)  from  the  Metropolitan  Life  Insurance 
Company  under  the  permanent  loan  mortgage  now  placed 
on  the  four  westerly  of  said  nine  houses ;  $8,000  when  the 
standing  trim  installment  is  received  by  him  from  the 
Metropolitan  Life  Insurance  Company  under  the  perma- 
nent loan  mortgages  to  be  placed  on  the  easterly  five  of 
said  nine  houses;  $5,293  by  delivery  to  the  parties  of  the 
first  part  (plaintiff's  assignors)  at  or  before  the  time  for  the 
completion  of  said  five  easterly  houses,  the  two  bonds  o£ 
Vol.  XXX.— 23 
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the  party  of  the  second  part,  each  for  one-half  of  said 
amount,  payable  one  year  after  their  date,  with  interest, 
at  the  rate  of  six  per  cent,  per  annum,  and,  as  collateral 
thereto,  two  mortgages  respectively  covering  each  one  of 
the  two  most -easterly  of  said  nine  houses." 

It  appeared  that  plaintiff's  assignors  substantially  per- 
formed the  contract  on  their  part  by  furnishing  the  mate- 
rials therein  called  for,  and  that  all  the  cash  payments 
specified  in  the  contract,  with  the  exception  of  the  sum 
of  $300,  have  been  paid.  The  mortgages  sought  to  be 
foreclosed  in  these  actions  are  those  provided  for  in  the 
clause  of  the  agreement  above  quoted,  which  were  exe- 
cuted by  Muldoon  on  or  about  January  9,  1890. 

Said  mortgages  to  plaintiff's  assignor,  as  finally  exe- 
cuted, each  contain  the  following  clause :  "  It  being 
intended  between  the  parties  hereto  that  ultimately,  when 
the  building  now  in  course  of  erection  upon  the  said 
premises  shall  be  finally  completed,  said  party  of  the  first 
part  (Muldoon)  shall  secure  the  satisfaction  and  discharge 
of  all  the  mortgages  to  which  this  is  subordinate,  except 
the  above  described  mortgage  for  $20,000 "  (the  perma- 
nent loan  mortgage  from  the  Metropolitan  Life  Insurance 
Company). 

Prior  to  the  execution  and  delivery  of  the  Keogh  mort- 
gages, however,  and  on  or  about  December  21,  1889,  Mul- 
doon and  Henry  M.  Bendheim,  who  had  already  had 
business  relations  with  regard  to  these  same  premises  and 
buildings,  entered  into  an  agreement,  dated  that  day  in 
and  by  which  an  accounting  and  adjustment  between  the 
parties  were  set  forth,  Bendheim  agreed  to  loan  and 
advance  a  further  sum  of  $15,000  in  installments  as  the 
buildings  on  said  premises  progressed  to  completion,  and 
Muldoon  agreed  to  give,  and  did  execute,  dated  that  day, 
certain  mortgages  upon  the  premises  in  question  to  secure 
Bendhiem  for  past  and  future  advances.  These  mort- 
gages to  Bendheim  are  the  ones  which  plaintiff  seeks  to 
subordinate    to  the  lien  of  his  mortgages. 
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The  first  ground  upon  which  such  relief  is  sought  is  an 
alleged  tripartite  agreement,  made  on  or  about  February 
13,  1890,  between  Muldoon,  Bendheim  and  C.  B.  Keogh 
&  Company,  in  order,  as  is  alleged,  to  induce  the  said 
C.  B.  Keogh  &  Company  to  accept  the  mortgages  now 
held  by  their  assignee,  the  plaintiff,  and  to" furnish  the  con- 
sideration therefor  to  said  Muldoon.  It  is  claimed  that 
in  such  agreement  Bendheim  stipulated  that,  ultimately, 
when  the  buildings  in  course  of  erection  upon  the  prem- 
ises covered  by  said  mortgages  should  be  fully  completed, 
he  (Bendheim)  would  satisfy  and  discharge  all  the  mort- 
gages held  by  him  to  which  plaintiff's  mortgages  were,  in 
point  of  time  and  according  to  the  record,  subordinate. 

This  alleged  agreement  by  Bendheim  may  be  disposed 
of  in  few  words.  Upon  the  evidence,  I  am  constrained  to 
find  that  no  such  contract  was  ever  made.  According  to 
the  testimony  of  plaintiff's  assignor,  the  instrument  was  in 
writing,  but  he  has  lost  or  mislaid  the  same,  and  is  unable 
to  find  it,  and  the  evidence  on  the  subject  consists  of  his 
recollection  of  its  contents.  Muldoon  and  Bendheim,  the 
other  parties  interested  deny  that  an  instrument  of  the  pur- 
port to  which  plaintiff's  assignor  testifies,  was  executed, 
and  in  this  they  are  corroborated  by  the  testimony  of  Mr. 
Weiss,  the  attorney  who  was  alleged  to  have  prepared 
and  to  have  been  present  at  the  signing  of  the  paper. 
The  preponderance  of  evidence  against  the  existence  of 
such  an  instrument  is  so  strong  that  this  question  of  fact 
must  be  decided  in  favor  of  defendants. 

The  plaintiff,  however,  further  relies  upon  the  rule  that 
**  where  a  creditor  has  a  lien  upon  two  funds  for  the  secu- 
rity of  his  debt,  and  another  party  has  an  interest  in  either 
one  of  those  funds,  without  any  right  to  resort  to  the 
other,  in  such  a  case  equity  will  compel  the  creditor  to 
take  his  satisfaction  out  of  the  fund  upon  which  he  alone 
has  an  interest,  so  that  both  parties  may,  if  possible,  es- 
cape without  injury"  (Ingalls  z/.  Morgan,  10  A^.  K  179- 
1S6;  Story s  Eg.  §633). 
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Such  contention  is  founded  upon  the  fact  that  in  the 
agreement  between  Muldoon  and  Bendheim,  pursuant  to 
which  the  Bendheim  mortgages  were  given,  there  is  con- 
tained the  following  clause : 

''Second.  That  all  moneys  payable  to  said  party  of 
the  first  part,  by  or  from  the  Metropolitan  Life  Insurance 
Company,  under  the  first  mortgages  or  loans  by  said  com- 
pany to  said  party  of  the  said  part,  upon  the  said  premises 
or  any  part  thereof,  shall  be  applied  first  to  secure  the 
release  of  so  much  of  said  premises  as  such  first  mortgages 
are  placed  upon,  from  time  to  time,  from  the  lien  of  the 
mortgages  which  are  liens  prior  to  the  mortgages  hereto- 
fore held  by  the  party  of  the  second  part,  this  day  can- 
celed, and  the  said  company  shall  pay  any  and  all  such 
moneys,  remaining  after  expending  the  amounts  neces- 
sary to  secure  such  releases,  as  each  payment  is  made  by 
said  company,  to  the  said  party  of  the  second  part,  who 
shall  apply  the  same  first,  to  the  payment  and  discharge 
of  the  above  mentioned  bond  of  twenty-three  hundred  and 
forty-nine  87-100  dollars,  this  day  delivered  to  said  party 
of  the  second  part,  and  then  towards  the  payment  and 
discharge  of  the  mortgage,  this  day  given  to  the  party  of 
the  second  part  to  secure  future  advances  by  said  party  of 
second  part,  and  then  to  the  payment  and  discharge  of 
the  said  five  bonds,  this  day  given,  four  to  secure  five 
thousand  dollars  and  one  to  secure  seven  thousand  dollars, 
pro  rata,  and  to  the  end  that  this  agreement  may  be  fully 
carried  into  effect  the  said  party  of  the  first  part  does 
hereby  assign  and  transfer  to  the  said  party  of  the  second 
part  any  and  all  sums  which  may  hereafter  become  payable 
to  him  under  the  said  first  mortgage  loans  from  said  com- 
pany and  does  hereby  direct  that  the  same  be  paid  over 
to  said  party  of  the  second  part  by  said  company. 

At  or  about  the  time  of  the  execution  of  this  agree- 
ment, a  paper  was  signed  by  Muldoon,  bearing  date 
December  21,  1889,  and  delivered  to  the  Metropolitan  Life 
Insurance  Company,  in  and  by  which  said  company  was 
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notified  of  said  agreement,  so  that  they  might  "  be  fully 
informed  of  the  right  of  Mr.  Bendheim  in  the  premises  and 
pay  the  moneys  to  him  as  they  became  due,  upon  his 
receipt." 

The  plaintiff  claims  that,  as  under  this  written  arrange- 
ment between  Muldoon  and  Bendheim,  the  latter  might 
have  insisted  upon  the  appropriation  of  all  of  said  moneys 
upon  his  mortgages,  he  had  a  double  security  for  his  debts 
and,  having  failed  to  assert  his  legal  rights  to  the  fund  to 
which  plaintiff's  assignor  had  no  recourse,  Bendheim's 
mortgages  must,  as  between  himself  and  the  plaintiff,  be 
considered  discharged  or  subordinated  as  liens,  to  the  ex- 
tent of  the  amount  received  from  such  permanent  loan 
mortgages  upon  the  same  prerhises.  The  case  of  Ingalls 
V,  Morgan,  executrix  {supra),  seems  to  afford  direct 
authority  for  this  contention.  In  Willard' s  Equity  Juris- 
prudence (Potter's  ed.  chap.  6,  p.  337),  the  rule  is  stated  as 
follows,  citing  Ingalls  v.  Morgan :  **  So  where  a  creditor 
having  security  upon  two  funds,  releases  one  of  them  suf- 
ficient to  have  paid  him,  and  to  which  the  other  creditor 
could  not  resort,  he  can  only  have  recourse  to  the  surplus 
of  the  other  fund."  I  see  no  objection  to  the  application 
of  these  principles  in  the  fact  that  the  double  security 
consisted  of  mortgages  on  the  property  and  an  assignment 
of  moneys  to  be  received  from  prior  mortgages,  and 
plaintiff's  contention  must  be  allowed,  unless  the  facts 
show  that  such  course  would  be  inequitable  under  the 
peculiar  circumstances  of  the  present  case  {Story  s  Equity 
Juris.  %  633). 

It  is  claimed,  however,  on  behalf  of  Bendheim  that 
shortly  after  the  making  of  the  agreement  last  referred  to, 
and  the  delivery  of  such  notification  to  the  insurance  com- 
pany, and  before  the  execution  and  delivery  of  the  mort- 
gages to  plaintiff's  assignors,  such  arrangement  in  writing 
for  the  payment  of  moneys  from  the  permanent  loan 
mortgages  directly  to  Bendheim,  was  modified  by  an  oral 
agreement.     The   alleged   purport   thereof  was   that,   as 
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Muldoon  found  that  he  would  be  unable  to  complete  the 
buildings  without  being  allowed  to  use  a  part  of  the  moneys 
coming  from  the  Metropolitan  Life  Insurance  Company, 
Bendheim  agreed  that  he  would  not  insist  upon  applying 
all  of  such  moneys  upon  his  mortgages,  but  would  allow 
portions  thereof,  from  time  to  time,  to  be  applied  to  the 
payment  of  various  mechanics  and  material  men,  as  neces- 
sity arose. 

But,  while  it  is  quite  clear  that  some  such  conversation 
took  place  during  the  Christmas  holidays  of  1889,  between 
Muldoon  and  Bendheim,  the  evidence  does  not  show  that 
its  result  was  a  new  contract  which  Muldoon  could  have 
enforced  against  Bendheim,  or  that  the  legal  relations  of 
the  parties  were  in  anywise  changed.  The  successive  in- 
stallments paid  over  by  the  Metropolitan  Life  Insurance 
Company  on  the  first  mortgages  were  not  entirely  applied 
upon  liendheim's  mortgages,  not  because  of  any  legal 
obligation  growing  out  of  a  prior  contract  of  modification, 
but  because  of  a  waiver  made  by  him  as  to  each  installment 
at  the  time  of  its  receipt  and  which  he  had  the  legal  right 
to  refuse.  Each  application  of  such  moneys  by  Muldoon 
to  other  debts  than  Bendheim's  mortgages  was  made  with 
the  latter's  express  consent,  and  could  not  have  been  made 
without  it. 

The  learned  counsel  for  defendants  contend  that  the 
application  of  the  "double  security "  principle  would  be 
inequitable  in  the  present  case,  because  the  concessions 
made  by  Bendheim  from  his  strict  legal  rights  enured  to 
the  general  benefit  of  all  holders  of  liens.  They  argue 
that  if  Bendheim  had  not  allowed  part  of  the  moneys  from 
the  Metropolitan  Life  mortgages  to  be  applied  to  current 
debts  for  materials  and  labor,  some  of  which  had  been  put 
in  the  form  of  mechanics*  liens,  the  building  would  have 
been  stopped,  and  the  general  security  for  all  mortgages 
prevented  from  reaching  its  present  value.  In  the  first 
place,  it  is  only  a  speculative  assumption  that  the  buildings 
would  have  been  stopped  without  Bendheim's  successive 
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concessions.  When  the  absolute  agreement  between  Mul- 
doon and  Bendheim  was  made,  that  the  latter  should  be 
entitled  to  the  payments  from  the  Metropolitan  Life,  it 
must  have  been  contemplated  that  Muldoon  had  or  would 
be  able  to  procure  other  funds,  on  credit  or  otherwise,  for 
the  completion  of  the  work.  In  any  event,  upon  a  fair 
reading  of  this  agreement,  its  only  technical  and  substan- 
tial effect,  as  far  as  Bendheim  is  concerned,  is  to  secure 
for  him  a  prompt  payment  of  and  additional  security  for 
money  loaned.  Unless  he  is  to  be  regarded  as  practically 
a  partner  with  Muldoon  in  the  job,  there  was  not  the 
slightest  reason,  technical  or  moral,  for  his  waiving  his 
legal  rights;  and  if,  out  of  pure  generosity,  he  made  such 
waivers,  there  is  no  reason  of  which  courts  can  take  cog- 
nizance why  he  should  now  be  allowed  to  insist  on  a  purely 
legal  priority,  as  against  plaintiff's  legal  rights  of  which  he 
(Bendheim)  had  both  constructive  and  actual  notice. 
Bendheim  had  actual  knowledge  of  the  clause  in  the 
Keogh  mortgages  in  which  the  express  intention  was  de- 
clared that  ultimately,  when  the  buildings  were  completed, 
Muldoon  would  procure  the  discharge  of  all  prior  mort- 
gages except  the  permanent  loans  held  by  the  Metropolitan 
Life ;  and  this  is  an  additional  equitable  reason  why,  as 
against  the  junior  creditor,  Bendheim  should  not  have 
participated — unless  he  was  willing  to  personally  bear  the 
consequences — in  any  scheme  to  keep  the  mortgages,  prior 
to  plaintiff's,  alive. 

It  seems  to  me,  therefore,  that,  as  between  Bendheim 
and  plaintiff,  the  former's  rights  must  be  subordinated  to 
those  of  plaintiff  to  a  proportionate  extent  of  all  of  Bend- 
heim's  waivers. 

A  point  that  has  occasioned  some  doubt  in  the  disposi- 
tion of  this  case  springs  from  the  fact  that,  out  of  the  Met- 
tropolitan  Life  moneys,  $3,000  was  paid  to  Keogh  &  Com- 
pany for  sums  due  them  outside  of  plaintiff's  mortgages, 
and  $2,619.93  was  retained  by  Bendheim  without  being 
credited  on  his  mortgages,  because  he  had  indorsed  notes 
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in  that  amount  given  to  Keogh  &  Company.  Defendants 
•claim  that  at  least  as  to  such  of  said  moneys  as  were  actu- 
ally received  by  Keogh  &  Co.,  they  and  their  assignee  will 
be  required  to  recognize  Bendheim's  right  to  ignore  his 
agreement  with  Muldoon.  A  certain  force  is  given  to  this 
contention  by  the  form  of  the  original  contract  of  Keogh 
&  Company  for  the  performance  of  the  work.  They  were 
thereby  to  receive  payments  of  $4,000  and  $8,000  respect- 
ively, generally  on  account  of  the  contract,  "  when  the 
standing  trim  installment  "  is  received  by  Muldoon  from 
'"the  Metropolitan  Life  Insurance  Company  under  the  per- 
manent loan  mortgages,"  on  the  westerly  four  and  theeast- 
•crly  five,  respectively,  of  the  houses  in  question.  It  is 
argued  that  this  is  a  recognition  in  advance  of  the  propri- 
ety of  the  application  of  the  Metropolitan  Life  moneys  to 
current  expenses,  and  that  Keogh  &  Company  and  their 
assignee  are,  therefore,  estopped  from  raising  any  question 
as  to  such  application,  at  least  as  far  as  their  own  receipts 
are  concerned.  But  the  answer  is  that  such  contract  does 
not  provide  that  the  payments  to  Keogh  &  Company  shall 
be  made  out  ofhyxX,  only  zt/A^«  the  installments  are  received 
from  the  Metropolitan  Life.  Standing  by  itself  the  con- 
tract only  approximately  fixes  times  of  payment.  If  there 
^were  anything  in  the  subsequent  acts  of  the  parties,  show- 
ing that  their  own  interpretation  of  this  contract  was  that 
the  payments  to  Keogh  &  Company  were  to  be  made  out  of 
the  Metropolitan  Life  moneys,  such  contract  might  be  con- 
strued in  the  light  of  such  acts,  and  the  intent  now  con- 
tended for  by  defendants  held  to  have  been  implied.  But 
there  is  nothing  in  such  subsequent  acts  calling  for  the  in- 
terpolation into  the  written  instrument  of  a  provision 
-which  certainly  its  text  does  not  contain.  Shortly  after 
the  making  of  this  agreement  with  Keogh  &  Company  by 
Muldoon,  his  agreement  with  Bendheim  was  made,  which 
assigned  such  future  payments  from  the  Metropolitan  Life 
to  Bendheim,  thereby  depriving  Muldoon  of  the  power  to 
make  the  payments  to  Keogh  &  Company  out  ^/the  same. 


rm 
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As  far  as  the  evidence  shows,  the  Keogh  contract  was,  even 
as  to  times  of  payment  (though  not  as  to  gross  amounts  to 
be  paid),  ignored  by  mutual  consent  of  all  parties,  the 
Keogh  payments,  except  the  mortgages,  being  made  at 
different  convenient  times,  and  in  part  as  above  shown,  by 
notes  indorsed  by  Bendheim.  I  can  discover  no  ground 
for  placing  the  construction  contended  for  on  the  Keogh 
contract,  nor  for  charging  plaintiff,  as  against  Bendheim 
«ven  with  the  amounts  received  by  Keogh  &  Company.  It 
appears  that  at  least  with  regard  to  the  $3,000  payment 
Keogh  &  Company  had  filed  a  mechanic's  lien,  which  se- 
curity they  would  not  have  relinquished  without  getting 
the  money  then  due.  They  would  not  have  completed 
their  contract  and  put  into  the  buildings  the  value  now 
represented  by  these  mortgages  unless  the  prior  payments 
had  been  made.  There  is  no  equitable  reason  why,  as 
against  a  person  occupying  the  peculiar  relation  of  Bend- 
heim to  the  property,  Keogh  &  Company  should  now  be 
obliged  to  credit  on  a  later  part  of  the  work,  a  payment  on 
a  former  part  justly  due  when  made,  and  without  which 
payment  the  later  work  would  not  have  been  done. 

Certain  of  the  Bendheim  mortgages  have  been  assigned 
in  good  faith  and  for  value  to  the  defendant  Morris 
Mayer,  but,  under  the  law  as  now  established  in  this 
State,  **  an  assignee  of  a  mortgage  takes  it  subject  not 
only  to  all  the  equities  existing  between  the  parties  to  the 
instrument,  but  subject  to  equities  which  third  persons 
could  enforce  against  the  assignor"  (Greene  v,  Warrick, 
64  N.  V.  220).  Under  the  doctrine  of  this  case,  I  do  not 
perceive  how  the  assignee's  position  is  any  more  favora- 
ble, as  against  plaintiff's  contention,  than  is  Bendheim's  for 
the  mortgages  not  assigned.  See,  also,  Owens  v.  Evans 
{134  N.  V,  514)  and  cases  cited. 

My  conclusion  is  that  plaintiff  is  entitled  to  judgment 
of  foreclosure  and  sale,  the  decree  to  contain  a  provision 
postponing  the  liens  of  the  mortgages  of  Bendheim  and 
Mayer,  his  assignee,  to  those  of  plaintiff,  to  the  extent  of 
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payments,  to  be  ratably  apportioned,  made  by  the  Metro- 
politan  Life  Insurance  Company  (less  commissions,  fees 
for  searching,  and  similar  expenses,)  on  the  mortgages 
held  by  them  on  the  houses  which  plaintiff's  mortgages 
cover.  The  learned  counsel  for  plaintiff,  in  his  brief, 
offers,  in  the  event  of  a  favorable  decision,  to  prepare  the 
referee's  report.  I  suggest  that  such  report  be  drawn  in 
accordance  with  the  views  above  expressed,  and  served  on 
the  other  side,  and  settled  on  notice. 


MITCHELL  V.  ROCHESTER  RAILWAY  CO. 

N.   Y,  Supreme  Court y  Seventh  District ^  Monroe  Circuit  ; 
August,  1893. 

1.  Negligence ;  proximate  cause.]     Where  a  physical  injury  is  the 

natural  result  of  the  negligence  of  the  defendant,  although  it 
proceeds  from  a  mental  shock  caused  directly  by  the  negligent 
act,  the  defendant  is  liable  if  the  jury  find  from  the  evidence 
that  the  shock  caused  the  injury.  The  question  to  be  decided 
in  every  case  is  whether  the  injury  can  be  traced  directly  to  the 
negligence  without  any  intervening  independent  cause  suffic- 
ient to  produce  it.  Where  that  can  be  done,  the  negligent 
person  is  held  liable.* 

2.  The  same,]     While  plaintiff  was  standing  upon  the  crosswalk  of 

a  city  street,  awaiting  an  opportunity  to  enter  one  of  defend- 
ant's cars  which  stood  at  the  walk,  another  car  came  down  a 
hill  behind  it  at  such  speed  that  its  driver  was  unable  to  stop  it 
before  it  reached  the  car  which  plaintiff  was  about  to  take. 
The  horses  attached  to  the  approaching  car  turned  to  the  side 
where  plaintiff  was  standing,  and  before  they  were  checked  had 
come  to  her  so  that  their  heads  were  on  either  side  of  her  and 
she  was  almost  run  down  by  them.  The  fright  and  excitement 
made  plaintiff  unconscious,  and  she  suffered  a  miscarriage  and 
was  ill  for  a  long  time  as  a  result  of  the  shock.  The  facts 
would  have  justified  the  jury  in  finding  that  the  driver  was 

*  See  note  at  the  end  of  this  case. 
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negligent  in  the  management  of  his  car  and  horses  as  he 
approached  the  crosswalk,— //^A/,  that  such  negligence  was 
the  proximate  cause  of  plaintiff's  injuries,  and  a  non-suit  was 
erroneous. 

Motion  by  plaintiff  for  a  new  trial  on  the  minutes 
after  a  non-suit  directed  at  the  trial  at  Circuit. 

The  facts  are  fully  stated  in  the  opinion. 

Morris  Bull,  for  plaintiff. 

Charles  J,  Bissell,  for  defendant. 

RUMSEY,  J. —  The  defendant  is  a  street  railroad  cor- 
poration in  the  city  of  Rochester.  The  facts  of  this  case 
are  that  on  April  i,  1891,  the  plaintiff  was  standing  upon 
a  crosswalk  upon  Main  street,  awaiting  an  opportunity  to 
go  aboard  one  of  the  defendant's  cars  which  stood  upon 
the  street  at  the  walk.  At  the  place  where  she  stood 
the  street  had  a  steep  grade  towards  the  West.  As  she 
stood  there,  and  just  before  she  stepped  upon  the  car,  a 
horse-car  of  the  defendant's  came  from  the  East  down  the 
hill.  The  driver  of  the  car  had  driven  it  at  such  a  speed 
that  he  was  unable  to  stop  it  before  it  reached  the  car 
which  the  plaintiff  was  about  to  take.  As  it  approached 
the  plaintiff's  car,  the  horses  sprung  off  to  the  right,  and 
before  they  were  checked,  had  come  down  to  the  plaintiff 
so  that  their  heads  were  upon  either  side  of  her,  and  she 
was  almost  run  down  by  them.  The  fright  and  excite- 
ment of  the  occurrence  made  the  plaintiff  unconscious. 
As  the  result  of  the  shock  she  then  sustained  she  suffered 
a  miscarriage,  and  was  sick  for  a  long  time.'  It  appeared 
from  the  testimony  of  the  physicians  that  the  mental  shock 
which  she  then  received  was  a  sufficient  cause  for  all  the 
physical  ailments  from  which  she  subsequently  suffered. 

At  the  close  of  the  plaintiff's  testimony,  a  non-suit  was 
granted  upon  the  ground  that  no  action  would  lie  for  a 
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negligent  act  of  defendant  where  the  only  injury  produced 
as  the  result  of  that  act  is  fright  or  apprehension  of  dan- 
ger, although  such  fright  is  followed  by  a  physical  injury 
which  is  the  result  of  it.  Upon  this  motion  the  plaintiff 
attacks  the  correctness  of  that  ruling  and  insists  that  it  is 
error  for  which  a  new  trial  should  be  granted. 

There  can  be  no  doubt,  1  think,  that  although  the  plaint- 
iff was  about  to  go  aboard  the  car^of  the  defendant,  yet, 
as  she  stood  there  upon  the  crosswalk,  not  yet  having  put 
her  foot  upon  the  car,  she  had  not  become  a  passenger  so 
that  the  defendant  was  responsible  for  her  safety,  any  more 
than  it  was  for  any  other  person  who  was  lawfully  upon  the 
crosswalk  (Piatt  v.  Forty-second  and  Grand  Street  R. 
R.  Co.,  2  Hun^  124;  Creamer  v.  West  End  Street  R.  Co., 
156  Mass,  320).  The  opinion  of  BARKER,  J.,  in  the  last- 
cited  case  sufficiently  states  the  relative  duties  of  the 
street  car  company  and  one  who  is  about  to  become,  or 
has  just  ceased  being,  a  passenger  upon  its  railroad,  so 
that  no  further  discussion  of  that  point  is  necessary. 

Her  rights  upon  the  crosswalk  were  precisely  the  same 
as  those  of  any  other  person  who  had  occasion  to  use  it. 
So  far  as  the  defendant  is  concerned  it  was  proper  for  her 
to  stand  there,  because  that  was  the  place  where  it  was  in 
the  habit  of  stopping  its  car  to  receive  passengers,  and 
where  it  actually  had  stopped  the  car  for  the  plaintiff  to 
go  aboard.  The  plaintiff  being  rightfully  there,  it  was 
the  duty  of  the  defendant  to  use  all  reasonable  care  not 
to  injure  her  or  to  expose  her  to  unnecessary  peril.  Any 
failure  to  perform  that  duty  towards  her^  was  undoubtedly 
negligence,  for  which,  if  it  was  followed  by  injury  to  her, 
the  defendant  would  be  liable. 

Upon  the  facts  the  jury  would  have  been  justified  in 
finding  that  the  driver  was  negligent  in  the  management  of 
his  car  and  horses  as  he  approached  that  crosswalk. 

There  is  no  doubt  that  after  the  occurrence  the  plaint- 
iff suffered  a  very  serious  physical  ailment.  The  evidence 
of  the  physicians  was,  that  such  an  ailment  might  have 
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been  brought  on,  and  was  frequently  brought  on,  by  a 
great  mental  shock  or  fright.  This  case,  therefore,  differs 
from  those  where  there  is  no  physical  injury  as  the  result  of 
the  negligence,  but  where  the  plaintiff  suffered  nothing  but 
mental  anguish  or  "pain  of  mind"(Wyman  v.  Leavitt,  71 
Maine,  227  ;  Johnson  v.  Wells,  Fargo  &  Co.,  6  Nev.  224). 
In  those  cases  and  in  several  others  which  were  cited  upon 
the  argument,  the  plaintiff  had  claimed  to  recover  for  "pain 
of  mind  "  or  mental  anxiety,  which  had  been  caused  by 
the  negligent  act  of  the  defendant.  It  may  be  conceded 
that  where  no  physical  injury  whatever  has  been  suffered 
by  the  plaintiff,  but  only  a  severe  fright,  followed  by  no 
serious  consequences,  an  action  will  not  lie  for  damages 
on  account  of  the  negligence  of  the  defendant.  The  rule 
in  that  regard  is  laid  down  in  the  case  of  Canning  v.  In- 
habitants of  Williamstown  (i  Cush,  451),  to  the  effect  that 
damages  are  not  recoverable  on  account  of  a  risk  or  peril, 
which  causes  only  fright  and  mental  suffering,  but  where 
any  actual  injury  to  the  plaintiff  is  sustained,  the  accom- 
panying mental  suffering  is  a  part  of  the  injury,  for  which 
damages  may  be  recovered. 

The  case  of  Ewing  v,  Pittsburgh,  etc.  R.  R.  Co.  (147 
Penn.  St,  40),  seems  to  have  been  decided  by  the  court  upon 
that  principle,  for  it  is  said  there  that  the  plaintiff's  "  only 
injury  proceeded  from  fright,  alarm,  fear  and  nervous  ex- 
citement and  distress,  and  there  was  no  allegation  that  she 
had  received  any  bodily  injury."  And  the  court  say  that 
there  is  no  case  "  in  which  it  has  been  held  that  mere 
fright,  unaccompanied  by  some  injury  to  the  person,  has 
been  held  actionable."  But  in  this  case,  the  jury  might 
have  found  that  the  serious  bodily  sickness  from  which 
the  plaintiff  afterwards  suffered  was  the  result  of  the  men- 
tal shock  caused  by  the  negligence  of  the  defendant. 

The  question  then  which  is  presented  in  the  case  is,  can 
it  be  said  that  the  negligent  act  of  the  defendant  was  not 
the  proximate  cause,  in  a  legal  sense,  of  the  physical  injury 
suffered  by  the  plaintiff  ;  or  is  it  necessary  in  all  cases  that 
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there  should  be  an  actual  blow  or  impact  upon  the  person 
of  the  plaintiff  to  enable  her  to  recover  for  injuries  which 
can  be  traced  to  a  negligent  act.  It  is  said  by  the  court 
of  appeals  of  this  State,  that  where  an  injury  to  one  is 
caused  by,  and  is  the  natural  and  probable  result  of  the 
wrongful  act  of  another,  such  other  is  liable  therefor,  al- 
though other  causes  put  in  motion  by  the  act  or  omission, 
and  which,  in  the  absence  thereof,  would  not  have  pro- 
duced the  result,  contributed  to  the  injury  (PoUett  v. 
Long,  56  N,  V.  200).  In  the  case  of  Lowery  v.  Manhat- 
tan R.  Co.  (99  N.  Y.  158),  a  coal  of  fire  fell  from  a  loco- 
motive on  the  defendant's  road,  upon  a  horse  attached  to 
a  wagon  in  the  street  below,  because  of  which  the  horse 
became  frightened  and  ran  away.  The  driver  attempted 
to  drive  him  against  a  curbstone  to  stop  him,  when  the 
wagon  went  over  the  curbstone  and  struck  the  plaintiff 
and  injured  him.  In  an  action  brought  for  the  injury,  it 
was  held  that  the  act  of  the  defendant  in  allowing  the  coal 
to  fall  upon  the  horse,  thus  frightening  him,  was  the  proxi- 
mate cause  of  the  injury  to  the  plaintiff,  and  the  plaintiff 
was  permitted  to  recover,  although  the  injury  was  not 
caused  directly  by  the  coal  of  fire,  but  by  the  act  of  the 
driver  in  endeavoring  to  control  his  horse.  In  the  case  of 
Milwaukee,  etc.  Ry.  Co.  v,  Kellogg  (94  U.  5.  469),  a  fire 
was  negligently  communicated  from  the  defendant's  steam- 
boat to  an  elevator,  and  thence  to  the  plaintiff's  building, 
situated  at  some  distance  away.  In  an  action  against  the 
railroad  company  for  the  destruction  of  the  building,  it  was 
held  that  the  burning  of  the  second  building  was  the  natu- 
ral and  probable  consequence  of  the  wrongful  act  of  the 
defendant,  and  the  plaintiff  was  entitled  to  recover.*  The 
court,  in  that  case,  examined  at  some  length  what  may  be 
said  to  be  the  proximate  cause.  It  is  there  said  :  **  The 
true  rule  is,  that  what  is  the  proximate  cause  of  an  injury 
is  ordinarily  a  question  for  the  jury.     It  is  not  a  question 

*  See  note  in  22  Abb,  N.  C  377. 
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of  science,  or  of  legal  knowledge.  It  is  to  be  determined 
as  a  fact,  in  view  of  the  circumstances  of  fact  attending  it. 
The  primary  cause  may  be  the  proximate  cause  of  a  disas- 
ter, though  it  may  operate  through  successive  instru 
ments,  as  an  article  at  the  end  of  a  chain  may  be  moved 
by  a  force  applied  to  the  other  end,  that  force  being  the 
proximate  cause  of  the  movement,  or  as  in  the  oft-cited 
case  of  the  squib  thrown  in  the  market-place  (2  BL  Rep. 
892).  The  question  always  is,  was  there  an  unbroken  con- 
nection between  the  wrongful  act  and  the  injury,  a  contin- 
uous operation?  Did  the  facts  constitute  a  continuous 
succession  of  events  so  linked  together  as  to  make  a  natu- 
ral whole,  or  was  there  some  new  and  independent  cause 
intervening  between  the  wrong  and  the  injury  ?  It  is  ad- 
mitted that  the  rule  is  difficult  of  application.  But  it  is 
generally  held  that,  in  order  to  warrant  a  finding  that  neg- 
ligence, or  an  act  not  amounting  to  wanton  wrong,  is  the 
proximate  cause  of  an  injury,  it  must  appear  that  the  in- 
jury was  the  natural  and  probable  consequence  of  the  neg- 
ligence or  wrongful  act,  and  that  it  ought  to  have  been 
foreseen  in  the  light  of  the  attending  circumstances." 

The  court  further  say:  **  We  do  not  say  that  even  the 
natural  and  probable  consequences  of  a  wrongful  act  or 
omission  are  in  all  cases  to  be  chargeable  to  the  misfeas- 
ance or  nonfeasance.  They  are  not  when  there  is  a  suffic- 
ient and  independent  cause  operating  between  the  wrong 
and  the  injury.  In  such  a  case,  the  resort  of  the  sufferer 
must  be  to  the  originator  of  the  intermediate  cause.  But 
when  there  is  no  intermediate  efficient  cause,  the  original 
wrong  must  be  considered  as  reaching  to  the  effect  and 
proximate  to  it.  The  inquiry  must,  therefore,  always  be 
whether  there  was  any  intermediate  cause,  disconnected 
from  the  primary  fault  and  self-operating,  which  produced 
the  injury.  Here  lies  the  difficulty.  But  the  inquiry  must 
be  answered  in  accordance  with  common  understanding. 
In  a  succession  of  dependent  events,  an  interval  may  al- 
ways be  seen  by  an  acute  mind  between  a  cause  and  its 
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effect,  though  it  may  be  so  imperceptible  as  to  be  over- 
looked by  a  common  mind/'  *'  In  the  nature  of  things, 
there  is  in  every  transaction  a  succession  of  events  more 
or  less  dependent  upon  those  preceding,  and  it  is  the 
province  of  a  jury  to  look  at  this  succession  of  events  or 
facts,  and  ascertain  whether  they  are  naturally  and  proba- 
bly connected  with  each  other  by  a  continuous  sequence, 
or  are  dissevered  by  new  and  independent  agencies,  and 
this  must  be  determined  in  view  of  the  circumstances  ex- 
isting at  the  time." 

The  rule  is  well  settled  that  where  a  person,  by  the 
negligence  of  another,  is  placed  in  such  apparent  imminent 
danger  that,  in  obedience  to  the  instinct  of  self-preserva- 
tion, he  attempts  to  escape,  and,  thus  attempting,  sustains 
an  injury,  a  recovery  may  be  had  against  the  negligent 
person,  although  it  appears  that  if  no  attempt  to  escape 
had  been  made,  no  injury  would  have  been  suffered.  The 
principle  upon  which  those  cases  rest  is  that  the  negligence 
of  the  defendant  was  the  proximate  cause  of  the  injury 
to  the  plaintiff,  and  so  long  as  the  injury  can  be  traced  to 
that  cause,  in  absence  of  any  other  intelligent  act  interven- 
ing, the  defendant  is  liable.  In  this  case  there  is  no  ques- 
tion that,  as  a  matter  of  fact,  the  jury  might  have  found 
that  the  negligence  of  the  defendant  caused  the  mental 
shock  to  the  plaintiff,  and  that  that  shock  directly  produced 
her  miscarriage.  That  this  was  a  serious  physical  injury 
cannot  be  doubted.  Within  the  rule  laid  down  in  the 
cases  above,  if  it  can  be  said  that  there  was  an  unbroken 
connection  between  the  negligence  of  the  defendant  and 
the  physical  injury  of  the  plaintiff,  one  must  be  said  to  be 
the  proximate  cause  of  the  other.  There  is  no  doubt  that 
if  the  horses  of  the  defendant  had  struck  the  plaintiff  and 
broken  her  leg,  she  could  recover  for  that  injury.  So  if, 
to  avoid  the  impending  collision  between  herself  and  the 
horses,  she  had  sprung  aside,  and  fallen  and  broken  her 
leg,  she  could  undoubtedly  recover,  but  in  the  last  case 
the   immediate   cause   of  the  injury  was  her  instinctive 
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action  caused  by  her  conclusion  that  it  was  necessar}*  ta 
escape.  The  injury  which  she  actually  received  was  quite 
as  serious  a  physical  injury  as  though  she  had  broken  her 
leg.  The  fact  that  there  was  a  mental  cause  for  the  injury, 
clearly  traceable  to  the  negligent  act,  ought  not  to  relieve 
the  defendant  from  the  consequences  of  its  wrongful  act. 
In  several  well-considered  cases  it  has  been  held  that  the 
defendant  is  liable  for  a  physical  injury,  caused  by  a  mental 
shock,  which  was  the  direct  result  of  the  defendant's 
negligence  (Purcell  v.  St  Paul  City  Ry.  Co.,  48  Minn.  134  ; 
Fitzpatrick  v.  Great  Western  Ry.  Co.,  12  U.  C.  Q.  B.  645). 
The  case  of  Vandenburgh  v.  Truax  (4  Den.  464),  estab- 
lishes the  principle  claimed  by  the  plaintiff  in  this  action. 
In  that  case  the  defendant,  with  a  weapon,  attacked  a  boy, 
who  fled  from  him  into  the  plaintiff's  store,  and  in  his 
efforts  to  escape  knocked  the  faucet  out  of  a  cask  of  wine. 
The  wine  ran  out  and  was  wasted.  In  an  action  brought 
against  the  defendant  it  was  held  that  the  negligence  of 
the  defendant  was  the  proximate  cause  of  the  loss  of  the 
plaintiff's  wine,  and  the  plaintiff  was  permitted  to  recover. 
The  principle  is  that  the  question  to  be  decided  in  every 
case  is  whether  the  injury  can  be  traced  directly  to  the 
negligence  without  any  intervening  independent  cause  suf- 
ficient to  produce  it.  Where  that  can  be  done,  the  negli- 
gent person  is  held  liable.  I  cannot  discover  any  principle 
which  will  enable  one  to  say  that  where  the  negligence 
produces  a  mental  condition  which  necessarily  causes  phy- 
sical injury,  the  negligent  person  should  not  be  liable  to 
the  same  extent  as  though  he  had  brought  into  existence 
a  physical  condition  which  did  the  same  thing.  It  may 
be  said,  as  was  said  in  the  case  of  Ewing  v.  Pittsburgh,  etc. 
Ry.  Co.  (147  Penn.  St.  40),  that  such  a  holding  may  enlarge 
greatly  the  scope  of  what  are  known  as  accident  cases,  but 
the  argument  ad  inconvenienti  is  never  of  much  force,  and 
least  of  all  when  it  is  invoked  to  enable  one  to  avoid  a 
necessary  legal  conclusion. 
The  defendant  cites  the  case  of  the  Victorian  Railways 
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Commissioners  v.  Coultas  {L.  R,  [13  Apfi.  Cas.]  222). 
In  that  case  the  plaintiff  in  the  supreme  court  of  the 
colony  of  Victoria,  recovered  damages  from  the  defend- 
ants because  of  the  negligence  of  a  gate-keeper  on  the 
defendants*  railway,  from  the  effect  of  which  the  plaint- 
iff received  a  severe  nervous  shock,  followed  by  a  long  ill- 
ness, the  consequence  of  the  fright.  Upon  an  appeal  to 
the  Privy  Council,  the  judgment  of  the  supreme  court  of 
Victoria  was  reversed.  No  cases  seem  to  have  been  cited 
upon  the  argument,  except  some  from  the  English  courts, 
-which  were  not  applicable.  The  court  decline  to  decide 
whether  "  impact  *'  upon  the  person  of  the  plaintiff  was 
necessary  to  enable  her  to  recover  for  the  physical  in- 
juries following  the  occurrence,  but  they  hold  that  dam- 
ages arising  from  the  mere  sudden  terror  unaccompanied 
by  actual  physical  injury,  cannot  be  recovered.  The  case 
seems  to  have  been  decided  upon  the  theory  that  there 
was  no  actual  physical  injury,  and  for  the  reason  that 
mental  injuries  alone  were  not  the  subject  of  an  action. 
Ko  authorities  are  examined,  and  there  is  no  particular 
discussion  of  the  case.  Although  the  court  which  decided 
the  case  is  one  of  high  rank,  yet  the  case  itself  does  not 
strike  me  as  of  much  authority.  The  weight  to  be  given 
to  any  decided  case  as  an  authority,  depends,  not  alone 
upon  the  rank  of  the  court,  but  upon  the  solidity  of  the 
reasons  upon  which  the  decision  is  founded,  and  the  per- 
spicuity and  precision  with  which  those  reasons  are  ex- 
pressed (Yates  V.  Lansing,  g/o/ins,  395,  415). 

The  defendant  also  cites  to  sustain  his  point,  the  case 
of  Lehman  v,  Brooklyn  City  R.  R.  Co.  (47  Hun,  355).  Upon 
the  facts  stated  in  the  report  of  that  case  there  can  be  no 
doubt  that  the  decision  was  correct,  because  there  was  no 
charge  of  negligence  on  the  part  of  the  defendant.  But  the 
printed  case  shows  that  negligence  was  alleged  in  the  com- 
plaint. This,  however,  seems  to  have  been  entirely  over- 
looked by  the  General  Term  in  deciding  the  case,  and  as 
they  say  nothing  about  the  negligence  of  the  defendant  in 
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their  opinion,  and  do  not  discuss  the  reasons  for  their  de- 
cision, it  is  fair  to  suppose  that  the  question  of  negligence 
was  in  some  way  eliminated  from  the  case.  For  that  rea- 
son I  do  not  regard  the  case  as  one  which  is  decisive  here. 

It  is  not  intended  here  to  impugn  the  well-settled  and 
wholesome  rule  that  no  damages  can  be  recovered  against 
a  negligent  person  for  purely  mental  suffering,  unaccom- 
panied by  any  physical  injury.  It  is  decided  simply  that 
where  a  physical  injury  is  the  natural  result  of  the  negli- 
gence, although  it  proceeds  from  a  mental  shock  caused 
directly  by  the  negligent  act,  the  defendant  is  liable  if  the 
jury  might  find  from  the  evidence  that  the  shock  caused 
the  injury. 

Upon  a  careful  consideration  I  am  forced  to  the  con- 
clusion that  this  case  should  have  been  submitted  to  the 
jury,  and  that  it  would  have  been  competent  for  the  jury, 
upon  the  facts  which  appear,  to  conclude  that  the  negli- 
gence of  the  defendant  was  the  proximate  cause  of  the  in- 
jury which  befell  the  plaintiff. 

For  that  reason  it  was  error  to  non-suit,  and  there 
should  be  a  new  trial. 

Motion  for  a  new  trial  granted. 

Note  on  the  Distinction  between  Mental  and  Physical 

Injury. 

This  case  presents  a  legal  phase  of  a  question  of  much  scientific 
interest  in  the  present  advancing  state  of  physiology,  as  to  the  dis- 
tinction and  the  relations  between  mental  and  physical  injury. 

The  point  decided,  viz. :  that  the  law  may  award  damages  for 
physical  injury  to  the  person,  although  it  was  caused  through  the 
agency  of  mental  disturbance  set  in  operation  by  defendant's  negli- 
gence, has  its  analogue  in  the  rule  recognized  by  good  authority  in 
the  law  of  divorce,  that  even  where  "cruelty  "  in  the  statute  defin- 
ing grounds  for  divorce,  is  held  necessarily  to  imply  physical  injury, 
impaired  health  being  a  physical  injury  is  sufficient,  though  caused 
purely  throue:h  the  agency  of  mental  suffering,  set  in  operation  by 
the  intentional  misconduct  of  the  defendant  (Powelson  v.  Powel- 
son,  22  CoL  358;  Kelly  v.  Kelly,  i  West  Coast  Rep,  143.  See,  also, 
Bethune  v.  Bethune,  [1861]  Prob.  205  {EngL  Law  Rep,]), 

What  is  "  physical  injury  "  within  the  sound  interpretation  of 
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this  principle,  as  distinguished  from  mental  injury,  and  what  is  the 
character  of  nervous  disorders  or  prostration,  in  this  analysis,  will 
doubtless  be  the  subject  of  much  discussion  in  subsequent  cases. 

Compare  Renner  v,  Canfield,  36  Minn,  90 ;  Buchanan  v.  West 
Jersey  R.  R.  Co.  62  N.J,  L,  (23  Vroom)  265. 

For  recent  cases  affording  a  ready  clue  to  the  line  of  decisions 
on  mental  suffering  as  an  element  or  agency  in  damages,  see 
Larson  z/.  Chase,  {Minn,)  50  N,  W.  238  ;  Hale  v.  Bonner,  (Tex.  Sup.) 
17  5.  fr.  605  ;  Galveston.  H.  &  S.  A.  Ry.  Co.  v,  Thornsberry, 
(Tex.  Sup.)  17  S,  W,  521  ;  Gallagher  v,  Bowie,  17  S.  W.  407;  66 
Tex,  265  ;  Kane  v.  New  York,  N.  H.  &  H.  R.  Co .  (N.  Y.  App.)  30 
N,  E.  256 ;  Hawkins  v.  Front  Street  Cable  Ry.  Co.  (Wash.)  28  P. 
102 1  ;  Augusta  &  S.  R.  Co.  v,  Randall,  (Ga).  11  S,  E,  706;  Hanni- 
bal &  St.  J.  R.  Co.  V.  Martin,  in  ///.  219;  City  of  Chicago  v. 
McLean.  (111.)  24  N,  E.  527 ;  Heddles  v,  Chicago  &  N.  W.  Ry.  Co.. 
(Wis.)  46  N,  IV,  us;  Sherwood  v,  Chicago  &  W.  M.  Ry.  Co., 
(Mich.)  46  N,  W,  773  :  82  Mich,  374  ;  Saldana  v.  Galveston,  H.  &  S. 
A.  Ry.Co.,43  ^.  862;  Davidson  v.  Southern  Pac.  Co.,  44  /".  476; 
Kinney  v.  Folkerts,  (Mich.)  48  N.  W.  283;  Haniford  v.  City  of 
Kansas.  (Mo.)  155.  W,  753  ;  Atchison,  T.  &  S.  F.  R.  Co.  v,  McGin- 
nis,  (Kan.)  26  P.  453 ;  Terre  Haute  &  I,  R.  Co.  v,  Brunker  (Ind.) 
26  N.  E,  178  ;  City  of  Chicago  v.  McLean,  35  ///.  App,  273,  affirmed 
in  24  A^.  E.  527 ;  O'Neill  v.  Dry  Dock,  E.  B.&  B.  R.  R.  Co.,  15  A^.  K 
5.  84;  Montgomery  &  E.  Ry.  Co.  v,  Mallette,  (Ala.)  9  So.  363; 
Baker  z/.  Pennsylvania  Co.  (Pa.)  21  A,  979;  Houston  City  Ct.  Ry. 
Co.  V,  Sciacca,  (Tex.)  16  S,  W.  31. 
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U.  S,  Circuit  Court  in  Equity,  District  of  Massachusetts  ^-^ 
August,  \%^l, 

1.  Equity  ;  ri^ht  of  prtvacy.]     It  seems,  that  an  inventor  is  a  public 

character,  and  that  publication  of  his  biography  and  picture 
without  his  consent,  if  he  is  living,  or  without  the  approval  of 
his  family  if  he  is  dead,  is  not  an  invasion  of  the  right  of 
privacy. 

2.  Constitutional  law.]     Under  the  provisions  of  the  U,  S.  Consti- 

tution (Art.  I,  ist  amend.),  and  the  constitutions  of  most  of 
the  States,  securing  the  freedom  of  sp>eech,  and  of  the  press, 
a  person    may  utter  or  publish  what  he  pleases  concerning 
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another,  without  the  lattcr's  consent,  if  living,  or  the  approval 
of  his  family,  if  dead,  provided  he  commits  no  offense  against 
public  morals  or  private  reputation. 
Distinguishing  Schuyler  v,  Curtis,  27  Abb,  N,  C,  387.* 

3.  InjunctionJ]     Injury  to  property,  whether  actual  or  prospective, 

is  the  foundation  of  the  jurisdiction  of  a  court  of  equity.  A 
court  of  equity  cannot,  therefore,  enjoin  the  publication  of  a 
biography  of  a  deceased  person  merely  upon  the  ground  that 
it  injures  the  feelings  of  the  family  of  deceased. t 

4.  The  sam^.]    It  seems y  that  a  court  of  equity  has  no  jurisdiction 

to  restrain  a  libelous  publication. 

5.  Tke  same.]    The  reproduction  or  publication  of  a  picture  of  a 

deceased  person,  which  has  been  obtained  from  the  family  of 
deceased  upon  certain  conditions,  which  have  not  been  com- 
plied with,  will  be  enjoined  upon  the  ground  that  its  publica- 
tion would  be  a  violation  of  confidence,  or  breach  of  contract 
between  the  parties. 

Suit  in  equity 

Bill  by  Emily  A.  Corliss,  Maria  L.  Corliss  and  George 
F.  Corliss,  the  widow  and  children  of  George  L.  Corliss, 
deceased,  to  enjoin  E.  W.  Walker  Company,  a  corporation, 
and  M.  Lendsley  Sanborn,  Edmund  W.  Walker,  and 
Charles  L.  Goodwin,  the  officers  of  said  corporation,  from 
publishing  and  selling  a  biography  and  picture  of  said 
George  L.  Corliss,  deceased,  on  the  ground  that  such  pub- 
lication would  be  an  injury  to  the  feelings  of  plaintiffs.  • 

The  further  facts  are  fully  stated  in  the  opinion. 

Henry  Marsh,  Jr.,  and  James  M.  Ripley ^  for  plaintiffs. 

,  for  defendants. 

♦  Aff'd  in  64  Hun,  594.  For  further  decision  in  same  case,  see 
p.  375  of  this  volume. 

t  For  note  on  injunction  against  publicity,  see  27  Abb,  N,  C,  379. 

A  little  more  than  a  hundred  and  fifty  years  ago  the  English 
House  of  Lords  passed  a  standing  order  "  that  no  one  presume  to 
publish  the  lives  of  any  Lords,  spiritual  or  temporal,  deceased, 
without  the  permission  of  the  heirs  and  executors  (Standing 
Orders  113,  A.  D.  1739). 

Lord  Campbell  was  obliged  to  move  the  repeal  of  this  order, 
before  he  could  publish  his  "  Lives  of  the  Lord  Chancellors." 
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Colt,  J. — This  suit  is  brought  by  the  widow  and 
children  of  George  H.  Corliss  to  enjoin  the  defendants 
from  publishing  and  selling  a  biographical  sketch  of  Mr. 
Corliss,  and  from  printing  and  selling  his  picture  in  con- 
nection therewith.  The  bill  does  not  allege  that  the  pub- 
lication contains  anything  scandalous,  libelous,  or  false,  or 
that  it  affects  any  right  of  property,  but  the  relief  prayed 
for  is  put  upon  the  novel  ground  that  such  publication  is 
an  injury  to  the  feelings  of  the  plaintiffs,  and  against  their 
express  prohibition. 

The  counsel  for  plaintiffs  in  argument  put  the  case 
upon  the  ground  that  Mr.  Corliss  was  a  private  character, 
and  that  the  publication  of  his  life  is  an  invasion  of  the 
right  of  privacy  which  a  court  of  equity  should  protect. 
In  the  first  place,  I  cannot  assent  to  the  proposition  that 
Mr.  Corliss  was  a  private  character.  He  held  himself  out 
to  the  public  as  an  inventor,  and  his  reputation  became 
world-wide.  He  was  a  public  man  in  the  same  sense  as 
an  author  or  an  artist  are  public  men.  It  would  be  a  re- 
markable exception  to  the  Hberty  of  the  press  if  the  lives 
of  great  inventors  could  not  be  given  to  the  public  with- 
out their  own  consent  while  living,  or  the  approval  of  their 
family  when  dead.  But  whether  Mr.  Corliss  is  tobe  re- 
garded as  a  private  or  public  character  (a  distinction  often 
difficult  to  define)  is  not  important  in  this  case. 

Freedom  of  speech  and  of  the  press  is  secured  by  the 
Constitution  of  the  United  States  and  the  Constitutions  of 
most  of  the  States.  This  constitutional  privilege  implies 
a  right  to  freely  utter  and  publish  whatever  the  citizen 
may  please,  and  to  be  protected  from  any  responsibility 
for  so  doing,  except  so  far  as  such  publication,  by  reason 
of  its  blasphemy,  obscenity,  or  scandalous  character  may 
be  a  public  offense,  or  by  its  falsehood  and  malice  may 
injuriously  affect  the  standing,  reputation,  or  pecuniary 
interests  of  individuals  {Cooleys  Cons.  Lim,  [6th  ed.]  518). 
In  other  words,  under  our  laws  one  can  speak  and  publish 
what  he  desires,  provided  he  commits  no  offense  against 
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public  morals  or  private  reputation.  Schuyler  v,  Curtis,  (27 
Abb.  N.  C.  387)  recently  decided  by  the  New  York  supreme 
court,  and  upon  which  the  plaintiffs  rely,  is  not  in  point. 
In  that  case,  the  court  enjoined  the  defendants  from  erect- 
ing a  statue  of  Mrs.  Schuyler.  The  right  of  publication 
was  not  in  issue  in  that  case. 

There  is  another  objection  which  meets  us  at  the  thres- 
hold of  this  case.  The  subject  matter  of  the  jurisdiction 
of  a  court  of  equity  is  civil  property,  and  injury  to  prop- 
erty, whether  actual  or  prospective,  is  the  foundation  on 
which  its  jurisdiction  rests  (/«  re  Sawyer,  124  U.  S,  200, 
210;  Kerr  Inj,  2d.  ed.  i). 

It  follows  from  this  principle  that  a  court  of  equity 
has  no  power  to  restrain  a  libelous  publication  (Boston 
Diatite  Co.  v.  Florence-Manufacturing  Co.,  1 14  Mass,  69 ; 
Brandreth  v.  Lance,  8  Paige,  24). 

The  opinion  of  Vice-Chancellor  Malins  in  Dixon  v. 
Holden  {L,  R.  7  Eg.  488)  to  the  contrary,  is  disapproved 
by  Lord  Chancellor  Cairns  in  Prudential  Assurance  Co. 
V.  Knott  {L.  R.  10  Ck.  App,  142).* 

In  Kidd  v.  Horry  (28  Fed.  Rep.  773),  Mr.  Justice 
Bradley,  in  speaking  of  Dixon  v.  Holden  and  several 
recent  English  cases,  declares  that  they  depend  on  certain 
Acts  of  Parliament,  and  not  on  the  general  principle  of 
equity  jurisprudence. 

But  in  the  present  bill,  it  is  not  pretended  that  the 
publication  is  libelous,  and  therefore  there  can  be  no  ques- 
tion  as  to  the  want  of  jurisdiction  in  this  case. 

As  to  the  picture  which  accompanies  the  published 
sketch,  the  case  stands  on  a  different  footing.  The 
defendants  obtained  from  the  plaintiffs  a  copy  of  a  por- 
trait and  a  photograph  of  Mr.  Corliss,  from  which  they 
have  made  two  plates,  one  of  which  they  propose  to 
insert  in  the  publication.     But  it  appears  from   the  evi- 

*  But  sec  Bonnard  v.  Perryman,  L,  R.  2  CA,  Div,  269  (1891),  hold- 
ing that  a  court  of  equity  has  jurisdiction  to  enjoin  a  libel,  but 
that  it  should  be  exercised  only  with  the  greatest  caution. 
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dence  that  these  pictures  were  obtained  on  certain  condi- 
tions, which  the  defendants  have  not  complied  with. 

This  matter  directly  concerns  the  exclusive  right  of 
property  which  the  plaintiffs  have  in  the  painting  and 
photograph ;  and  it  would  be  a  violation  of  confidence  or 
a  breach  of  contract  between  the  parties  to  permit  the 
defendants  under  these  circumstances  to  use  either  of  the 
plates  (Pollard  v.  Photographic  Co.,  40  Ck,  D,  345 ; 
Prince  Albert  v.  Strange,  i  Mc.  N.  &  G.  25). 

The  injunction  is  denied  as  to  the  publication  and 
granted  as  to  the  use  of  either  of  the  plates. 


SCHUYLER  V.  CURTIS. 
N,  Y.  Supreme  Court;  Special  Term,  January^  1893. 

1.  Injunction,^    The    near    relatives  of   a    deceased    person    are 

entitled  to  an  injunction  to  restrain  the  erection  and  exhibition 
of  a  statue  of  deceased,  if  its  exhibition  will  cause  them  pain 
and  distress ;  since  the.injury  is  permanent  in  its  nature,  and» 
unlike  a  libel,  it  will  be  impossible  to  ascertain  the  damage 
which  may  be  caqsed.* 

2.  The  same,\    In  such  a  case,  where  defendants  are  merely  a  vol- 

untary association,  acting  without  public  authority,  the  ques- 
tion as  to  whether  the  public  as  represented  by  the  State  or 
nation  have  not  the  right  to  erect  a  statue  in  honor  of  the 
deceased  does  not  arise. 

3.  Constitutional  law,]    The  erection  and  exhibition  of  a  statue  of 

a  deceased  person  does  not  come  within  the  provision  of  the 
State  Constitution  (Art.  I,  §  8),  securing  to  each  citizen  the 
right  to  freely  speak,  write  and  publish  his  sentiments  on  all 
subjects,  and  its  erection  and  exhibition  may  be  enjoined 
where  they  will  cause  pain  and  distress  to  the  relatives  of 
deceased. 

Trial  by  court  without  a  jury. 


♦  For  note  on  injunction  against  publicity,  see  27  Abb.  N.  C,  379. 
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Action  by  Philip  Schuyler  against  Ernest  Curtis  and 
others  to  enjoin  proceedings  by  defendants  for  the  erec- 
tion of  a  statue  of  Mary  M.  Hamilton  deceased,  the  step- 
mother and  aunt  of  plaintifT,  on  the  ground  that  its  erec- 
tion and  exhibition  were  unauthorized  and  would  cause 
pain  and  distress  to  the  relatives  of  the  deceased.  [For 
the  complaint  in  this  case  in  full,  see  27  Abb.  N.  C,  387.] 

The  further  facts  are  fully  stated  in  the  opinion. 

James  B,  Ludlow  {Ludlow^  Philips  &  Wintkrop,  attor- 
neys), for  plaintiff. 

Charles  M,  Demond  {Logan^  Clark  &  Demond,  attor- 
neys), for  defendants. 

Ingraham,  J. — The  decision  of  the  General  Term*  in 
affirming  the  order  continuing  an  injunction  which  granted 
the  relief  asked  for  by  the  plaintiff  in  this  action,  entitles 
plaintiff  to  judgment  for  such  relief. 

I  wish,  however,  to  add  a  few  words  to  state  my  entire 
concurrence  in  the  views  expressed  by  the  presiding  jus- 
tice, in  delivering  the  opinion  of  the  court  on  that  ap- 
peal. All  of  the  surviving  relatives  of  Mrs.  Schuyler  unite 
in  asking  the  court  to  enjoin  the  defendants  from  soliciting 
or  receiving  subscriptions  for  a  statue  or  bust  of  Mrs. 
Schuyler,  and  from  making  such  a  statue  or  causing  the 
same  to  be  made  or  exhibited.  These  defendants  are  an 
irresponsible  voluntary  association,  and  are  acting  without 
public  authority,  and  against  the  express  wishes  of  every 
relative  and  connection  of  Mrs.  Schuyler. 

The  defendants  have  shown  no  right  or  authority, 
therefore,  to  make  and  exhibit  a  statue  of  Mrs.  Schuyler. 

The  only  serious  question  seems  to  be  whether,  consid- 
ering defendants  have  no  legal  right,  has  the  plaintiff  such 
an  interest  as  entitles  him  to  ask  the  interposition  of  a 
court  of  equity  to  prevent  the  defendants  from  doing  an 

♦  64  Hun,  594.  afi'g  27  Abb.  N,  C.  387. 
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unauthorized  act,  which  will  cause  pain  and  distress  to  him 
and  the  other  relations,  and  for  which  a  court  of  law  can 
afford  no  relief.  The  infliction  of  mental  pain  and  distress 
by  the  wrongful  or  unauthorized  act  of  another,  is  recog- 
nized as  giving  a  cause  of  action  in  many  cases.  In  cases 
of  libel  and  slander,  where  a  person  is  injured  by  the  neg- 
ligent act  of  another,  in  fact,  in  ^11  actions  of  tort  where 
the  wrongful  act  of  another  causes  an  injury,  a  recovery  is 
allowed  for  mental  pain  and  distress  and  disgrace,  caused 
by  such  wrongful  act.  So,  also,  in  an  action  for  a  breach 
of  contract  of  marriage. 

The  law  thus  recognizes  that  the  infliction  of  such  dis- 
tress and  disgrace,  caused  by  the  wrongful  act  of  another, 
is  a  ground  for  a  recovery  against  the  wrong-doer.  Does 
not  plaintiff  occupy  this  position  ?  He  is  a  nephew  and  a 
step-son  of  Mrs.  Schuyler.  He  alleges,  and  the  other  rela- 
tives of  Mrs.  Schuyler  allege,  that  the  erection  of  a  statue 
by  these  defendants  would  cause  pain  and  be  considered 
by  them  a  disgrace,  and  this  injury  would  be  permanent^ 
for  it  is  not  intended  that  such  a  statue  should  be  de- 
stroyed at  the  end  of  a  week,  or  a  month,  or  a  year,  but  it 
is  likely  to  last  for  at  least  as  long  as  the  lives  of  any  of 
the  living  relatives  of  Mrs.  Schuyler.  It  is  evident  that  it 
would  be  impossible  to  estimate  the  damages  that  would 
be  sustained  from  such  a  continuing  act,  not  only  at  the 
time  the  statue  was  exhibited,  but  in  the  future  possibly 
to  be  enhanced  by  the  use  that  would  be  made  of  the 
statue  in  the  future.  It  seems  to  me  that  this  is  in  the 
nature  of  a  continuing  wrong  that  has  and  will  cause  dam- 
age which,  from  the  nature  of  things,  it  would  be  impossi- 
ble to  estimate  ;  and  thus  the  case  is  brought  directly 
within  a  recognized  head  of  equitable  jurisdiction,  and  the 
court  is  authorized  to  enjoin  the  continuance  of  the  act. 

That  the  making  and  exhibition  of  the  statue  or  rep- 
resentation of  a  deceased  person  in  many  instances  is  cal- 
culated  to  cause  pain  and  distress  and  disgrace,  is  clear. 
Thus,  to  make  a  wax  image  of  a  deceased  individual,  leav- 
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ing  behind  him  sensitive  children  and  other  relatives,  and 
exhibit  it  as  a  part  of  an  exhibition  of  criminals  and  others 
noted  for  their  brutal  characteristics,  would  clearly  cause 
pain  and  disgrace  to  the  living ;  and  if  such  an  exhibition 
could  be  enjoined,  can  the  court  say  that  another  exhibi- 
tion.of  a  representation  of  a  deceased  parent  would  not, 
because  the  court  was  of  the  opinion  that  the  proposed 
representation  should  not  (although  it  was  satisfied  that 
it  did,  as  a  matter  of  fact)  cause  the  children  pain. 
Clearly  not.  Once  establish  the  right  to  an  injunction 
against  such  an  exhibition  in  any  case,  and  the  question 
is  whether  the  proposed  exhibition  does,  as  a  fact,  give 
them  pain,  does  cause  them  disgrace. 

It  is  also  to  be  considered  that,  as  before  stated,  the 
statue  is  to  be  permanent  in  its  nature  and  the  use  to 
which  it  will  in  the  future  be  put,  cannot  be  foretold.  What 
may  now  be  a  comparatively  unobjectionable  use,  may  in 
the  future  be  painful  and  disgraceful.  I  think  it  clear, 
therefore,  that  the  act  of  the  defendants  in  proposing  to 
have  a  statue  of  Mrs  Schuyler  made  and  exhibited  was 
unauthorized ;  that  such  act  has  caused  and  would  cause 
the  plaintiff  and  the  other  relatives  of  Mrs.  Schuyler  pain 
and  be  considered  by  them  a  disgrace,  and  it  was  therefore 
an  unuathorized  act ;  that  the  injury  caused  was  perma- 
nent; in  its  nature  continuing,  and  it  was  impossible  to 
ascertain  the  damage  that  had  been  caused  or  that  a  con- 
tinuance of  the  unauthorized  act  would  cause. 

The  question  as  to  whether  the  public,  as  represented 
by  the  State  or  Nation,  have  not  the  right  to  erect  a  statue 
in  honor  of  one  of  its  citizens,  who  has  held  public  office 
or  who  has  rendered  service  to  the  State,  is  not  presented. 
The  State  or  Nation  has  a  right  to  call  on  its  citizens  to 
do  many  acts  and  sacrifice  many  interests  that  a  voluntary 
association  of  citizens  cannot  ask.  A  citizen  must  fight 
the  battles  of  the  State  ;  must  contribute  his  money  to  its 
support ;  must  submit  his  person  and  property  to  its  con- 
trol to  prevent  the  spread  of  contagious  disease;  must 
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allow  the  State  to  take  his  property  for  public  use.  But 
it  would  hardly  be  claimed,  even  by  these  defendants,  that 
they  could  call  on  the  plaintiff  to  thus  subordinate  his 
private  interests  to  satisfy  their  desire  for  public  approba- 
tion or  for  pecuniary  advantage  ;  and  it  may  <rell  be  that 
where  the  State  desires  to  thus  honor  one  of  its  distin- 
guished soldiers,  sailors,  or  civil  servants,  and  present  to 
future  generations  a  model  to  be  followed,  the  private 
wishes  of  the  relatives  of  such  a  person  must  then  give 
way  to  the  public  good.  But  these  defendants  do  not 
occupy  that  position,  and  can  hardly  claim  that  their  wish 
has  the  force  of  action  by  the  State  or  Nation. 

It  is  not  claimed  that  this  action  of  the  defendants  is 
a  libel.  It  is  an  unauthorized  act  which  has  caused  and 
will  in  the*  future  cause  damage.  It  is  unlike  a  libel, 
because  that  is  a  simple  publication  for  which  the  damage 
<:an  be  ascertained.  In  this  case  the  injury  is  continuing, 
and  it  is  impossible,  as  before  stated,  to  ascertain  what 
the  damage  will  be  in  the  future.  Nor  does  this  act  of 
these  defendants  come  within  the  provision  of  the  State 
Constitution  which  secures  to  each  citizen  the  right  to 
freely  speak,  write,  and  publish  his  sentiments  on  all  sub- 
jects. The  defendants  can  freely  speak,  write  and  publish 
their  sentiments  as  to  Mrs.  Schuyler  without  exhibiting 
her  statue  to  the  public. 

It  seems  to  me  clear,  therefore,  that  applying  well  set- 
tled principles  of  equity,  the  plaintiff  is  entitled  to  the 
judgment  asked  for;  and  that  to  refuse  plaintiff  such 
relief,  would  be  to  admit  that  a  wrong  which  causes 
severe  injury  may  be  done  to  an  individual  and  yet  the 
law  can  afford  no  relief.  This  would  be  contrary  to  a 
fundamental  maxim  of  our  equity  jurisprudence,  as  it  is 
always  in  such  a  case  that  a  court  of  equity  interferes, 
and  adapting  its  relief  to  the  exigency  of  each  case,  pro- 
tects the  right  and  prevents  the  wrong. 

Plaintiff  is,  therefore,  entitled  to  judgment,  with  costs. 
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MATTER   OF  ARGUS  CO. 
N.  Y.  Court  of  Appeals ;  June,  1893. 

Corporation,]  It  does  not  affect  the  right  of  stockholders  to 
have  their  petition  in  a  summary  proceeding  to  establish  an 
election  of  officers,  under  section  27  of  the  General  Corporation 
Act  of  1892,  (L.  1892,  c.  687)  heard,  that  they  joined  the  cor- 
poration as  one  of  the  petitioners  without  authority. 

Motions  and  orders.']  A  judge  out  of  court  may  make  an  order 
to  show  cause  shortening  the  usual  notice  to  be  given  of  a  pro- 
ceeding to  be  heard  and  determined  by  the  court. 

The  same.]  It  seems,  that  Rule  38  of  the  General  Rules  of  Prac- 
tice,— providing  that  contested  motions  shall  not  be  noticed  or 
brought  to  a  hearing  at  any  Special  Term  held  at  the  same  time 
and  place  with  a  Circuit, — refers  only  to  those  incidental  appli- 
cations, ordinarily  denominated  motions,  which  are  made  dur- 
ing the  progress  of  an  action  or  special  proceeding,  and  does 
not  embrace  an  application  which  is  the  foundation  of  a  statu- 
tory remedy ;  e.g.,  an  application  under  section  27  of  the  Gen- 
eral Corporation  Act  of  1892  (L.  1892,  c.  687)  to  establish  a 
corporate  election.* 

The  same.]  Such  rule  does  not  deprive  a  judge  holding  a  Special 
Term  and  Circuit  of  the  power  of  entertaining  a  motion  noticed 
for  such  term,  if  in  his  judgment  the  circumstances  and  the 
interests  involved  render  it  proper  that  he  should  do  so. 

Corporation.]  The  receipt  of  illegal  votes  at  an  election  of  the- 
officers  of  a  corporation  in  favor  of  a  candidate  who  has  also 
received  a  majority  of  the  legal  votes,  does  not  defeat  his 
election. 

The  same.]  An  agreement  between  stockholders  controlling  the 
majority  of  the  stock  of  a  corporation,  that  none  would  sell 
any  of  his  shares  without  giving  the  other  parties  to  the  agree- 
ment an  opportunity  to  purchase, — is  executory  in  its  character, 
merely  entitling  the  other  parties  to  the  agreement  to  damages 
in  case  of  violation,  and  does  not  disable  a  party  thereto  from 
vesting  legal  title  in  another  by  a  transfer  in  violation  of  such 
agreement,  nor  impair  the  right  of  the  transferee  to  vote  on  the 
stock  so  transferred. 

♦  See  note  at  the  end  of  this  case. 
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7.  The  same.]  The  fact  that  such  transferee  with  knowledge  of 
the  agreement  holds  the  stock  subject  to  the  possible  enforce- 
ment pf  the  agreement  in  equity,  in  no  way  interferes  with  his 
legal  title,  nor  precludes  the  corporation  from  treating  him  as 
a  stockholder,  and  according  to  him  all  the  rights  of  one,  so 
long  as  the  company  is  not  prevented  from  so  doing  by  a  judg- 
ment of  process  of  the  court. 

S,  Con/raci,]  Where  a  contract  between  stockholders,  that  none 
would  sell  or  transfer  his  or  her  shares  without  giving  the 
others  an  opportunity  to  purchase,  provided  that  the  agree- 
ment should  terminate  whenever  either  of  the  parties  should 
have  disposed  of  his  or  her  shares, — Ae/d,  that  although  it  was 
not  intended  to  provide  that  a  party  transferring  his  shares  in 
violation  of  the  agreement  should  thereby  be  released  from  its 
obligations,  a  transfer  made  with  the  consent  of  the  other 
parties,  express  or  implied,  would  give  effect  to  the  condition  ; 
and  that  the  agreement  was  terminated  by  a  gift  by  one  of  her 
stock  to  her  sons  with  the  consent  of  the  others  implied  from 
the  fact  that  they  were  directors,  and  the  stock  so  given  was 
transferred  upon  the  books  of  the  company  without  any  ob- 
jections. 

9.  Corporal  ton.]    Where  for  any  reason  the  stock  book  of  a  corpor- 

ation is  inaccessible  for  the  purpose  of  making  transfers  of 
stock,  the  directors  may  adopt  a  new  one. 

10.  The  same.]  A  meeting  of  the  directors  of  a  corporation  at 
which  the  ordinary  business  of  the  corp>oration  is  to  be  consid- 
ered,— ^.^.,  the  adoption  of  a  new  stock  book, — may  be  called 
by  a  general  notice  not  specifying  the  object  of  the  meeting. 

11.  Injunction.']    Section   20  of  the  General  Corporation  Act  of 

1892  (L.  1892,  c.  687)  only  requires  the  use  of  the  books  of  the 
company  in  determining  the  rights  of  stockholders  to  vote  at 
an  election  of  officers,  if  they  can  be  found.  An  injunction, 
therefore,  restraining  the  use  of  a  new  stock  book,  adopted  at 
a  certain  meeting  of  the  directors,  at  an  election,  does  not 
enjoin  the  election,  nor  require  the  use  of  the  old  stock  book, 
but  the  election  may  be  held,  and  the  right  to  vote  determined, 
as  though  the  books  of  the  company  could  not  be  found. 

Appeal  from  an  order  of  the  General  Term  of  the 
Supreme  Court,  Third  Department,  affirming  an  order  of 
the  Special  Term  of  that  court,  made  in  a  proceedings 
under  section  20  of  the  General  Corporation  Act  of  1892 
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(L.  1892,  c.  687)  to  establish  the  election  of  officers  of  a 
corporation. 

The  further  facts  are  fully  stated  in  the  opinion. 

E.  Countryman  and  E,  /.  Meegan,  for  appellants. 

Matt /lew  Hale,  Wm.  N.  Co/ten,  R.  A,  Parmenter  and 
Geo.  L.  Stedman,  for  respondents. 

Andrews,  Ch.J. — By  the  order  of  Judge  Parker,  made 
at  the  Ulster  Circuit  and  Special  Term  on  the  28th  day  of 
April,  1893,  it  was  adjudged  that  William  H.  Johnson, 
William  R.  Cassidy  and  William  McM.  Speer  were  duly 
elected  directors  of  the  Argus  Company  at  the  meeting  of 
stockholders  held  on  the  14th  day  of  April,  1893,  and  that 
James  H.  Manning,  Frederick  C  Manning  and  John  A. 
Delehanty,  who  claimed  to  have  been  elected  directors  at 
said  meeting,  were  not  so  elected,  and  they  were  enjoined 
from  acting  as  directors  and  required  to  deliver  to  the  per- 
sons  so  adjudged  to  have  been  elected  the  property  of  the 
Argus  Company  and  control  of  its  affairs,  and  to  refrain 
from  any  interference  therewith.  The  General  Term,  for 
the  purpose  of  facilitating  the  final  disposition  of  the  con- 
troversy, promptly  affirmed  the  order  of  the  Special  Term, 
and  this  appeal  was  taken  from  the  order  of  affirmance. 
The  matter  has  been  fully  argued  in  this  court,  and  it 
remains  to  state  the  conclusions  reached  upon  the  ques- 
tions presented. 

The  proceeding  which  resulted  in  the  order  of  the  Spec- 
ial  Term  was  instituted  under  section  27  of  the  General 
Corporation  law  of  1892.'  That  section,  which  is  in  sub- 
stance a  re-enactment  of  a  provision  in  the  Revised  Stat- 
utes (i  R.  5.  603,  §  5),  makes  it  the  duty  of  the  supreme 
court,  upon  the  application  of  **  any  person  or  corporation  '* 
aggrieved  by,  or  complaining  of  any  corporate  election  or 
any  proceeding,  act  or  matter  touching  the  same,  upon  no- 
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tice  to  the  adverse  party  or  to  those  to  be  affected  thereby, 
"  forthwith  and  in  a  summary  way  "  to  have  the  affidavits, 
proofs  and  allegations  of  the  parties,  or  otherwise  inquire 
into  the  matters  or  causes  of  complaint  and  to  establish 
the  election  or  order  a  new  election,  or  make  such  order 
and  give  such  relief  as  right  and  justice  may  require. 

Before  considering  the  merits  of  the  controversy  there 
are  certain  preliminary  questions  raised  respecting  the  pro- 
cedure which  should  be  determined.  The  proceeding  was 
commenced  by  verified  petition  addressed  to  the  supreme 
court,  purporting  to  have  been  made  in  behalf  of  the  Ar- 
gus Company  and  by  William  H.  Johnson  and  William  R. 
Cassidy  individually,  setting  forth  alleged  facts  relating  to 
the  election  of  April  12,  1893,  resulting  as  was  claimed  in 
the  election  of  William  H.  Johnson,  William  R.  Cassidy 
and  William  McM.  Speer  as  directors  of  the  Argus  Com- 
pany. The  petition  averred  that  James  H.  Mannings 
Frederick  C.  Manning  and  John  A.  Delehanty  claimed  and 
pretended  to  have  been  elected  directors  at  such  meetings 
and  had  taken  possession  of  the  property  of  the  Argus 
Company,  and  excluded  the  rightful  directors  from  the 
possession  and  control  of  its  affairs.  It  concluded  by  a 
demand  for  relief,  establishing  the  election  of  Johnson, 
Cassidy  and  Speer  as  directors,  and  vacating  and  setting 
aside  the  pretended  election  of  James  H.  Manning,  Fred- 
erick C.  Manning  and  John  A.  Delehanty.  Upon  this  pe- 
tition,  a  justice  of  the  supreme  court,  in  the  third  district, 
on  the  2d  day  of  April,  1893,  made  an  order  at  Chambers 
requiring  the  contesting  directors  to  show  cause,  at  a 
Special  Term,  to  be  held  at  the  Court  House  at  Kingston, 
on  the  15th  day  of  April,  1893,  why  the  prayer  of  the  pe- 
tition should  not  be  granted. 

Several  objections  to  this  order  are  made :  (i)  It  is 
insisted  that  the  Argus  Company  was  joined  as  one  of  the 
petitioners  without  authority.  It  is  a  sufficient  answer  to 
this  objection  that  section  27  of  the  General  Corporation 
law  authorizes  the  proceedings  under  that  section  to  be^ 
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taken  upon  the  application  of  "  any  person  or  corpora- 
tion" aggrieved.  William  H.  Johnson  and  William  R. 
Cassidy,  two  of  the  petitioners,  were  stockholders  in  the 
Argus  Company,  and  joined  in  the  petition,  and  there  can 
be  no  question  of  their  right  to  make  the  application.  It 
cannot  affect  their  right  to  have  their  petition  heard,  that 
another  party  was  joined  as  petitioner  without  authority. 
(2)  It  is  insisted  that  the  matter  being  one  which  under 
section  27  is  to  be  heard  and  decided  by  a  judge  in  court, 
an  order  to  show  cause  could  only  be  granted  by  a  court, 
and  could  not  be  granted  by  a  judge  out  of  court.  An 
order  to  show  cause  is  a  means  of  shortening  the  usual 
time  of  notice  of  a  motion  prescribed  by  the  General 
Rules  of  Practice.  Section  780  of  the  Code  declares  that 
a  notice  of  eight  days  shall  be  given  of  a  motion  or  other 
proceeding  in  an  action,  before  a  court  or  judge,  where 
notice  is  necessary  and  where  special  provision  is  not 
otherwise  made  bylaw,  "unless  the  court  or  a  judge 
thereof,  or  a  county  judge,"  upon  an  affidavit  showing 
grounds  therefor,  makes  an  order  to  show  cause,  and  in 
the  order  directs  that  notice  of  less  than  eight  days  may 
be  given.  The  jurisdiction  of  a  judge  out  of  court  to 
make  such  an  order  is  not  restrained  in  terms  to  cases 
where  the  matter  to  be  heard  may  be  heard  out  of  court, 
and  we  perceive  no  reason  in  policy  or  in  the  language  of 
the  statute  for  annexing  such  a  limitation  of  his  powers. 
It  is  obvious  that  the  existence  of  a  power  in  a  judge  out 
of  court  to  make  an  order  shortening  the  usual  notice  to 
be  given  of  a  proceeding  in  court,  may  promote  the 
administration  of  justice  and  prevent  unnecessary  and  inju- 
rious delay.  The  facts  stated  in  the  verification  were  suf- 
ficient to  justify  the  granting  of  the  order,  and  the  discre- 
tion of  the  judge  is  not  reviewable  here. 

(3)  It  is  insisted  that  conceding  the  power  of  a  judge 

out  of  court  to  grant  an  order  to  show  cause,  returnable 

at  Special  Term,  nevertheless  this  power  is  subject  to  a 

restriction  imposed  by  rule  38   of  the  General   Rules  of 

Vol  XXX.-^25 
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Practice  of  the  Supreme  Court,  which  provides,  subject  to 
certain  exceptions  not  here  material  as  follows :  "  Rule  38. 
Contested  motions  shall  not  be  noticed  or  brought  to  a 
hearing  at  any  special  term  held  at  the  same  time  and 
place  with  a  circuit."  The  order  to  show  cause  in  this 
case  was  returnable  at  a  Special  Term  which  was  theh 
being  held  in  the  County  of  Ulster,  in  connection  with  a 
Circuit  and  a  Court  of  Oyer  and  Terminer  duly  appointed 
for  that  county.  On  Saturday  April  15,  1893,  the  day 
on  which  the  order  was  returnable,  the  judge  holding  the 
circuit  and  special  term,  on  the  petition  being  presented, 
overruled  the  objection  now  being  considered,  and  there- 
upon on  the  petition  and  upon  affidavits  in  support  and  in 
opposition  thereto,  appointed  a  referee  to  take  testimony, 
and  adjourned  the  further  hearing  until  Saturday,  April 
24,  on  which  day  the  matter  was  heard  on  the  petition, 
affidavits  and  proofs  taken  before  the  referee,  and  the 
court  subsequently,  on  April  28,  decided  the  case  and 
made  the  order  now  in  question. 

We  think  the  order  cannot  be  assailed  for  want  of 
power  of  the  court  to  entertain  jurisdiction  of  the  proceed- 
ing under  rule  38.  There  is  much  force  in  the  suggestion 
that  a  proceeding  instituted  under  section  27  of  the  Gen- 
eral Corporation  law  is  not  a  "  contested  motion  "  within 
the  meaning  of  the  rule. 

In  Matter  of  Jetter  (78  N.  Y.  601,  605),  which  was  a 
statutory  proceeding  to  vacate  an  assessment.  Chief  Judge 
Church,  speaking  of  that  proceeding,  said  :  "  Nor  is  it  a 
motion  under  the  Code.  A  motion  in  general  relates  to 
some  incidental  question  collateral  to  the  main  object  of 
the  action.  A  motion  is  not  a  remedy  in  the  sense  of  the 
Code,  but  it  is  based  upon  some  remedy  and  is  always 
connected  with  and  dependent  upon  the  principal  remedy. 
It  is  to  furnish  relief  in  the  progress  of  the  action  or  pro- 
ceeding in  which  it  is  made,  and  generally  relates  to  matter 
of  procedure,  although  it  may  be  used  to  secure  some 
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right  in  consequence  of  the  determination  of  the  principal 
remedy. 

The  proceeding  taken  in  this  case  was  the  special  rem- 
edy given  by.  statute  for  the  summary  determination  of 
questions  of  disputed  corporate  elections.  It  was  not  in- 
cidental to  a  principal  remedy,  but  was  the  remedy  itself. 
The  procedure  is  in  form  analogous  to  a  motion.  There 
are  no  pleadings,  and  the  case  may  be  heard  upon  affidav- 
its in  connection  with  oral  proofs,  as  the  court  may 
determine.  Rule  38  applies  to  contested  motions  and  may 
well  be  construed  as  referring  alone  to  those  incidental 
applications  ordinarily  denominated  motions,  which  are 
made  during  the  progress  of  an  action  or  special  proceed- 
ing after  its  commencemerft,  and  not  as  embracing  an 
application  which  is  the  foundation  of  a  statutory  remedy. 

But  aside  from  this  consideration,  there  is,  we  think, 
anothenanswer  to  the  objection  made.  Rule  38  must  be 
interpreted  in  view  of  the  reason  upon  which  it  rests.  The 
object  of  the  rule  was  to  prevent  interference  with  the 
ordinary  work  of  a  circuit  or  court  of  Oyer  and  Terminer, 
by  the  interjection  of  motion  business  bearing  no  relation 
to  cases  on  the  calendar,  and  also  to  prevent  the  inconven- 
ience to  counsel  of  being  compelled  to  attend  a  special 
term  held  in  connection  with  a  circuit,  upon  motions  in 
outside  cases  where  the  hearing,  might  be  delayed  by  the 
regular  calendar  business.  Rule  38  is  a  rule  primarily 
regulating  the  conduct  of  attorneys.  The  attorneys  give 
notice  of  motions  and  bring  them  on  for  hearing,  and  rule 
38  prescribes  a  rule  of  conduct  for  their  guidance.  The 
rule  does  not  undertake  to  exclude  a  judge  at  special 
term,  engaged  at  the  same  time  in  holding  a  circuit,  from 
entertaining  a  motion  noticed  for  such  term,  if,  in  his 
judgment,  the  circumstances  and  the  rights  and  interests 
involved  render  it  proper  that  he  should  do  so.  He  may 
refuse  to  hear  a  contested  motion  at  such  a  term  upon 
the  ground  that  it  was  irregularly  noticed ;  but  if  he 
chooses  to  exercise  the  undoubted  jurisdiction  of  a  judge 


3SS  VOLUME     XXX. 

Matter  of  Arg^us  Co. 

.holding  a  special  term,  whether  separately  or  in  connec- 
tion with  a  court  to  dispose  of  any  non-enumerated  busi- 
ness appertaining  to  that  branch  of  the  court,  and  the 
parties  are  before  him,  the  rule  constitutes  no  limitation 
upon  his  power.  Any  other  construction  of  the  rule 
might  result  in  serious  inconvenience.  It  often  happens 
that  the  rights  of  parties  require  a  prompt  determination 
of  a  question  brought  up  by  motion,  and  if  there  was  an 
inflexible  rule  that  the  party  must  await  the  convening  of 
a  term  appointed  exclusively  for  special  term  business 
to  bring  it  on,  and  that  a  judge  holding  a  circuit  and 
special  term  together,  could,  under  no  circumstances, 
hear  it  at  such  term,  it  would  be,  in  many  cases,  an 
obstruction  to  the  administration  of  justice. 

The  27th  section  of  the  General  Corporation  law,  under 
which  the  proceeding  was  taken,  requires  the  court 
**  forthwith  and  in  a  summary  way  "  to  hear  and  dispose 
of  the  application.  The  election  of  directors  of  the  Argus 
Company  was  for  the  term  of  a  year  only,  and  it  is  mani- 
fest that  any  considerable  delay  in  determining  the  contest 
would  contravene  the  purpose  of  the  statute,  and  con- 
tinue a  state  of  uncertainty  which  might  be  detrimental 
to  the  interests  of  the  corporation.  We  think  the  special 
term  properly  entertained  the  application,  and  even  if 
any  doubt  existed  as  to  the  construction  of  rule  38,  we 
should  be  disinclined  to  review  a  question  of  practice  in 
the  Supreme  Court,  which  was  determined,  in  the  first 
instance,  by  the  judge  who  granted  the  order  to  show 
cause,  and  afterwards  by  the  judge  who  made  the  order 
under  review,  and  where  the  General  Term  has  affirmed 
the  order. 

The  disposition  of  the  preliminary  objections  brings  us 
to  a  consideration  of  the  merits  of  the  controversy. 

The  sole  question  is,  which  of  the  contesting  claimants 
are  the  lawful  directors  of  the  Argus  Company.  It  is  con- 
ceded by  both  parties  that  the  stockholders*  meeting,  held 
on  the  1 2th  day  of  April,  1893,  was  legally  called.     It  was 
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called  pursuant  to  a  resolution  passed  at  a  meeting  of  the 
directors  of  1892,  at  which  two  only  of  the  directors  were' 
present,  viz.,  James  H.  Manning  and  William  H.  Johnson. 
They  caused  notice  of  the  stockholders'  meeting,  for  the 
election  of  directors,  to  be  duly  published  on  March  2^^ 
1893,  the  day  on  which  the  resolution  was  passed.  It  is 
also  conceded  by  both  parties  that  at  the  stockholders' 
meeting  three  directors  for  the  ensuing  year  were  legally 
chosen.  It  is  not  claimed  that  the  purpose  of  the  meet- 
ing failed,  or  that  no  directors  were  legally  elected  at  the 
meeting.  The  title  of  the  rival  claimants  is  based  upon 
the  proceedings  of  that  meeting,  each  party  claiming  that 
its  candidates  received  a  majority  of  the  legal  votes  cast 
upon  that  occasion.  There  is  no  question  of  the  failure 
of  the  meeting  to  elect  directors,  or  of  the  holding  over 
of  the  directors  elected  in  1892.  The  sole  point  in  con- 
troversy is,  which  of  the  two  contesting  sets  of  claimants 
received  a  majority  of  the  legal  votes. 

The  stockholders'  meeting  was  organized  in  the  first 
instance  by  the  appointment  of  William  R.  Cassidy  as 
chairman,  and  the  appointment  of  three  inspectors  of 
election.  We  do  not  understand  it  to  be  claimed  that  the 
meeting  was  not  legally  organized,  although  its  action  is 
criticised.  The  meeting  proceeded  to  the  election  of  di- 
rectors. The  stock  of  the  Argus  Company  consisted  of  500 
shares.  The  whole  number  were  voted  upon  at  this  meet- 
ing. If  all  the  persons  who  voted  were  entitled  to  vote 
upon  the  shares  voted  by  them  respectively,  then  all  the 
stockholders  of  the  Argus  Company  participated  in  this 
election.  The  vote  when  canvassed  showed  the  following 
result :  William  H.  Johnson  and  William  R.  Cassidy  each 
received  310  votes,  and  William  McM.  Speer  300  votes; 
and  James  H.  Manning  received  200  votes,  and  Frederick 
C.  Manning  and  John  A.  Delehanty  each  received  190 
votes.  In  other  words,  the  Johnson  directors  (so  called) 
each  received  at  least  300  votes,  and  the  Manning  direct- 
ors (so  called)  190  to  200  votes  each.     It  is  obvious  that 
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if  the  votes  cast  for  the  Johnson  directors  were  legal 
votes,  or  if  any  of  them  were  illegal,  it  nevertheless 
appears  that  the  legal  votes  cast  for  them  exceeded  200, 
the  highest  number  cast  for  any  one  of  the  Manning 
directors,  the  Johnson  directors  were  elected.  The  receipt 
of  illegal  votes  in  favor  of  a  candidate,  who  also  has 
received  a  majority  of  the  legal  votes,  does  not  defeat  his 
election.  It  is  the  rule  of  corporate  elections  in  stock 
corporations  that  the  majority  of  legal  votes  determine 
the  election.  The  owners  of  the  majority  of  the  shares 
have  the  right  to  designate  the  directors  to  whom  the 
management  of  the  corporation  shall  be  committed. 
The  stockholders  are  the  beneficial  owners  of  the  corpo- 
rate property.  The  majority  may  act  unwisely.  But 
they  may  change  the  management  for  any  reason,  pro- 
vided only  they  act  within  the  limitations  of  the  charter. 
The  question  now  presented  is  purely  legal,  and  the  mass 
of  evidence  in  the  record,  bearing  upon  the  motive  of  the 
one  party  or  the  other,  is  wholly  irrelevant  to  the  case  in 
its  legal  aspects. 

During  the  progress  of  the  meeting  of  the  stockhold- 
ers first  organized,  a  second  meeting  was  organized  in  the 
same  room,  at  which  votes  were  received  for  directors,  the 
largest  vote  being  for  James  H.  Manning,  who  received 
200  in  all.  It  is  unnecessary  further  to  refer  to  the  pro- 
ceedings at  this  second  meeting,  for  the  reason  that  we 
find  no  ground  for  questioning  the  regularity  of  the  meet- 
ing first  organized,  and  it  is  properly  admitted  by  the 
learned  counsel  for  the  appellants  that  the  questions  upon 
which  he  relies  are  raised  by  his  objections  to  the  pro- 
ceedings of  that  meeting  after  its  organization.  The  300 
shares  voted  upon  in  favor  of  the  Johnson  directors 
included  100  shares  known  as  the  Worthington  stock, 
which,  on  March  28,  1893,  was  sold  by  Lily  S.  Worthing- 
ton, the  then  owner,  to  William  McM.  Speer,  for  the  sum 
of  $40,000,  paid  to  her  on  that  day.  In  making  this  pur- 
chase, William  R.  Cassidy  acted  as  the  agent  of  Speer, 
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but  his  agency  was  not  disclosed  to  Mrs.  Worthington  at 
the  time.  On  receiving  the  purchase  money  Mrs.  Worth- 
ington signed  the  printed  transfer  on  the  back  of  her  cer- 
tificate for  the  lOO  shares  and  delivered  the  certificate  to 
Cassidy,  who  filled  in  the  blank  left  for  the  name  of  the 
transferee  with  the  name  of  Speer,  the  real  purchaser,  and 
on  the  same  day  (March  28th)  delivered  the  certificate 
and  transfer  to  him.  This  100  shares  of  stock  was  voted 
upon  by  a  proxy  of  Speer  in  his  name  at  the  stockhold- 
ers' meeting  April  12,  1893.  The  vote  was  challenged, 
and  the  right  to  receive  this  vote,  which  was  cast  for  the 
Johnson  directors,  constitutes  one  of  the  principal  conten- 
tions in  this  case. 

Besides  this  100  shares  of  the  Worthington  stock 
voted  upon,  there  was  also  included  in  the  300  votes 
given  for  the  Johnson  directors,  150  votes  on  the  Cassidy 
stock  (so  called).  This  vote  was  likewise  challenged,  and 
is  claimed  to  have  been  illegally  received.  The  Cassidy 
stock  consisted  of  1 50  shares,  which  stood  on  the  books 
of  the  Argus  Company  on  March  27,  1893  (when  the 
notice  of  the  stockholders'  meeting  was  given),  in  the 
names  of  the  following  persons :  Lucie  R.  Cassidy,  30 
shares;  William  R.  Cassidy,  80  shares;  John  P.  Cassidy, 
40  shares;  130  shares  of  this  stock  was  voted  on  in  the 
name  of  William  R.  Cassidy,  and  40  shares  in  the  name 
of  John  P.  Cassidy.  The  objections  to  the  legality  of  the 
vote  by  Speer  on  the  W^orthington  stock,  and  to  the  vote 
on  the  Cassidy  stock,  are  substantially  as  follows : 

(i)  That  the  Worthington  stock  was  transferred  in  vio- 
lation of  an  agreement  binding  .on  Mrs.  Worthington;  (2) 
That  it  had  not  been  transferred  to  Speer  on  the  books  of 
the  company ;  (3)  That  the  Cassidy  stock  had  been  sold 
to  Speer,  and  that  the  vote  thereon  in  the  name  of  Wil- 
iam  R.  or  John  P.  Cassidy  was  illegal  and  void;  (4)  That 
there  was  no  valid  authorization  from  John  P.  Cassidy  to 
vote  upon  his  stock ;  (5)  That  the  proceedings  at  the  elec- 
tion were  in  violation  of  an  injunction  'granted  by  Judge 
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Edwards.     These    objections  will   be   considered   in    the 
order  stated. 

(i.)  The  agreement  which  it  is  claimed  was  violated  by 
Mrs.  Worthington  was  made  in  1873,  between  Daniel 
Manning.  Lucie  R.  Cassidy  and  J.  Wesley  Smith,  then 
the  owners  of  a  large  majority  of  the  stock  of  the  Argus 
Company.  It  is  undated  and  was  drawn  by  Daniel  Man- 
ning, who  presented  it  to  Mrs.  Cassidy  for  her  signature 
directly  after  the  death  of  her  husband,  from  whom  her 
interest  in  the  company  was  derived.  The  agreement  is 
in  substance  that  neither  of  the  parties  will  sell,  assign  or 
dispose  of  any  of  the  stock  then  held  or  which  should  be 
subsequently  acquired  by  him  or  her  in  the  Argus  Com- 
pany, without  having  first  offered  and  given  to  the  other 
parties  to  the  agreement  an  opportunity  to  purchase  the 
shares  "  at  a  fair  marketable  price,"  and  in  case  of  the 
inability  of  the  parties  to  agree  upon  a  price,  it  provided 
that  it  should  be  fixed  by  arbitration.  The  agreement 
further  provided  that  "  whenever  either  party  shall  have 
disposed  of  his  or  her  shares  at  that  time  owned  by  him 
or  her,  this  agreement  is  to  terminate,"  and  the  conclud- 
ing clause  declared  that  the  agreement  **  is  to  be  of  force 
and  binding  upon,  and  to  the  heirs,  executors,  administra- 
tors, devisees  and  legatees  of  the  parties  hereto."  The  100 
shares  held  by  Mrs  Worthington  prior  to  the  sale  to 
Spcer  on  the  28th  day  of  April,  1893,  came  to  her  from 
her  father,  J.  Wesley  Smith,  one  of  the  parties  to  the 
agreement,  on  his  death  in  1886,  and  in  1887  were  trans- 
ferred to  her  on  the  books  of  the  Argus  Company  and  a 
new  certificate  issued  in  her  name.  Assuming  that  the 
agreement  of  1873  was  binding  upon  Mrs.  Worthington, 
as  heir  (next  of  kin),  or  as  legatee  of  her  father,  and  that 
her  sale  of  the  stock  to  Speer  was  in  violation  of  the 
agreement,  this  fact  is  immaterial  in  this  controversy 
unless  she  was  by  force  of  the  agreement  disabled  from 
transferrin!^  the  stock,  or  unless  Speer,  who  had  notice  of 
the  agreement  when  he  purchased,  acquired  no  title  as 
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against  the  Manning  interest  and  could  assert  no  rights 
founded  upon  such  purchase  as  a  stockholder  in  the 
Argus  Company.  This  contention  cannot  be  sustained 
in  either  aspect.  Mrs.  Worthington  was  the  legal  owner 
of  the  shares.  The  right  of  disposition  of  property  is  an 
incident  to  ownership.  The  transfer  to  Speer  vested  in 
him  the  legal  title  to  the  shares,  although  they  were  not 
transferred  on  the  books  of  the  company.  The  recital  in 
the  certificate  that  the  stock  was  **  transferable  only  on 
the  books  of  said  company  by  her  or  her  attorneys  on  the 
surrender  of  the  certificate,"  regulated  the  relation 
between  the  holder  of  the  ct*rtificate  and  the  corporation, 
but  did  not  operate  to  prevent  the  vesting  of  the  legal 
title  to  the  shares  in  Speer  upon  the  transfer  and  assign- 
ment by  Mrs.  Worthington  (Leitch  v.  Wells,  48  yV.  V, 
585,  586  ;  Chemical  National  Bank  v.  Colwell,  132  L/.  250). 

The  qualified  non-alienability  of  the  stock  sought  to 
be  imposed  upon  it  by  the  agreement  of  1873,  rested  in 
contract  only,  and  in  no  respect  disabled  Mrs.  Worthing- 
ton from  vesting  the  legal  title  by  transfer  in  another, 
whether  with  or  without  the  consent  of  the  other  parties 
to  the  agreement,  or  whether  or  not  it  was  made  in  dis- 
regard of  its  provisions.  The  agreement  was  in  its  char- 
acter executory,  and  for  its  violation  the  other  parties 
could  resort  to  such  remedy  as  the  law  affords  upon  the 
breach  of  a  contract  by  either  party,  which  in  ordinary 
cases  is  an  action*  for  dam»ages.  It  is  urged  that  in  this  case, 
considering  the  nature  and  object  of  the  agreement  of 
1873,  the  remedy  by  an  action  for  damages  would  be 
inadequate,  and  that  the  court  may  in  such  case  speci- 
fically enforce  its  observance  and  interfere  to  prevent 
either  party  from  violating  it,  and  that  a  purchaser  with 
notice  is  subject  to  the  same  equity. 

The  jurisdiction  of  a  court  of  equity  to  enforce  specific 
performance  of  a  contract  relating  to  personal  property, 
though  rarely  exerted,  cannot  be  denied  and  may  be 
exercised  ''  where  compensation  in  damages  would  nof 
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furnish  a  complete  and  satisfactory  remedy  "  (Johnson  v. 
Brooks,  93  N,  Y.  337).  But  the  granting  of  this  relief 
rests  in  the  sound  discretion  of  the  court  and  cannot  be 
demanded  as  a  right.  Speer  having  acquired  the  legal  title 
to  the  stock  by  transfer  from  Mrs.  VVorthington,  it  is  not 
perceived  how  a  court  of  equity  could  give  any  relief, 
unless  by  compelling  him  to  transfer  the  stock  to  the 
other  parties  entitled  to  the  benefit  of  the  agreement, 
upon  being  reimbursed  the  sum  expended  in  its  purchase. 
But  it  is  a  decisive  answer  to  the  objection  now  being  con- 
sidered that,  assuming  upon  the  facts  presented  the  court 
could,  upon  the  application  of  the  other  parties  to  the 
agreement  or  their  representatives,  enforce  specific  pei^ 
formance  or  compel  Speer  to  transfer  the  stock  to  the 
holders  of  the  Manning  interest,  no  such  equity  has  been 
enforced.  The  fact  that  .Speer  may  have  held  the  stock 
subject  to  the  enforcement  of  the  equitable  remedy  in  no 
way  interferes  with  his  legal  title,  nor  did  it  preclude  the 
corporation  from  treating  him  as  a  stockholder  or  from 
according  to  him  all  the  rights  of  a  stockholder,  so  long 
as  the  company  was  not  prevented  from  so  doing  by  the 
judgment  or  process  of  the  court.  The  corporation  was 
not  a  party  to  the  agreement  of  1873.  The  agreement  is 
between  individual  stockholders  only.  They  may  not 
elect  to  seek  a  remedy  in  equity.  The  court  upon  appli- 
cation might  refuse  in  its  discretion  to  grant  equitable 
relief.  The  record  shows  that  transfers  of  stock  have 
been  made  from  time  to  time  by  parties  to  the  agree- 
ment, without  any  reference  to  its  provisions  ;  that  the 
agreement  remained  in  the  possession  of  Daniel  Manning 
from  the  time  of  its  execution  until  his  death,  and  that 
its  existence  was  not  known  to  his  sons  until  about  two 
years  prior  to  the  commencement  of  this  proceeding,  and 
that  Mrs.  Cassidy  had  but  a  faint  recollection  of  its  exe- 
cution. The  claim  is  made  by  the  petitioners  that  the 
agreement  had  been  disregraded  and  practically  aban- 
doned by  the  parties  to  it.     We  refer  to  these  claims 
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made  by  the  petitioners  to  show  the  variety  of  considera- 
tions which  might  be  presented  to  a  court  of  equity 
to  influence  its  action  in  granting  or  withholding  the 
remedy  of  specific  performance.  But  it  is  sufficient  to 
say  that  the  right  of  Speer  to  vote  upon  the  stock  pur- 
chased of  Mrs.  Worthington  cannot  be  affected  by  the 
existence  of  an  unenforced  equity  growing  out  of  the 
violation  by  Mrs.  Worthington  of  the  agreement  of  1873, 
although  Speer  had  notice  of  the  agreement  when  he 
purchased.  The  Argus  Company  might  legally  recognize 
him  as  owner  of  the  stock  and  cause  it  to  be  transferred 
to  him  on  the  books  of  the  company,  and  his  vote  could 
not  be  legally  excluded  because  of  the  existence  of  the 
agreement. 

The  objection  to  Speer's  right  to  vote  on  the  Worth- 
ington stock  has  so  far  been  considered  on  the  assumption 
that  the  agreement  of  1873  was  in  force  at  the  time  of  his 
purchase. 

But  another  conclusive  answer  to  the  defense,  based 
on  the  agreement,  is  that  the  agreement  had  been  ter- 
minated pursuant  to  a  provision  in  the  agreement  itself, 
prior  to  the  purchase  of  the  Worthington  stock  by  Speer. 
The  event  provided  for  in  the  clause  in  the  agreement 
"  that  whenever  either  party  shall  have  disposed  of  his 
or  her  shares  at  that  time  owned  or  held  by  him  or  her, 
this  agreement  is  to  terminate,"  had  happened  by  the 
transfer  by  Mrs.  Cassidy,  one  of  the  parties  to  the  agree- 
ment, of  all  her  shares  in  the  Argus  Company,  with  the 
consent  or  acquiescence  of  the  other  parties  thereto,  or 
their  representative,  on  or  before  March  27,  1888,  and  the 
agreement  was  thereby  terminated  and  all  parties  released 
from  its  obligation. 

When  the  agreement  was  made  Mrs.  Cassidy  was  the 
owner  of  150  shares  of  the  stock,  30  of  which  were  repre- 
sented by  a  separate  certificate  issued  in  her  name.  In 
1 88 1  she  gave  these  30  shares  to  her  son,  William  R.'  Cas- 
sidy,     Mrs,  Cassidy  indorsed  on  the  certificate  a  transfer 
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of  the  shares  to  her  son,  William,  and  at  her  request,  as 
the  evidence  tends  to  show,  an  entry  was  made  on  the 
stock  book  of  the  Argus  Company  referring  to  these 
shares  as  follows  :  **  Transferred  to  William  R.  Cassidy, 
March  29,  1881,"  paid  to  the  son.  The  original  certificate 
issued  to  Mrs.  Cassidy  was  retained  by  her,  and  the  stock 
has  never  been  formally  transferred  to  William  R.  Cassidy 
on  the  books  of  the  Argus  Company.  There  were  associ- 
ations connected  with  the  origin  of  Mrs.  Cassidy *s  title  to 
the  30  shares,  and  the  issuing  of  the  certificates,  by  reason 
of  which  she  desired  to  retain  the  scrip  in  her  possession, 
but  the  evidence  that  she  intended  to  part  with  the 
ownership  of  the  shares  and  vest  the  beneficial  title  in 
her  son,  is  full  and  complete,  and  the  circumstances  relied 
upon  to  show  the  contrary  are  not  sufficient  to  overcome 
the  clear  and  positive  "evidence  of  Mrs.  Cassidy  and  her 
son,  the  written  assignment,  the  entry  in  the  books  of  the 
company  and  the  subsequent  recognition  by  the  company 
of  the  son  as  the  owner  of  the  shares. 

In  March,  1888,  Mrs.  Cassidy  gave  her  remaining  120 
shares  to  her  two  sons,  William  R.  Cassidy  and  John  P. 
Cassidy,  80  shares  to  William  R.,  and  40  shares  to  John 
P.  The  shares  were  transferred  to  the  sons  on  the  books 
of  the  company  in  the  same  year  and  new  certificates 
issued  in  their  names.  As  the  result  of  these  several 
transactions  Mrs.  Cassidy  in  March,  1888,  had  disposed  of 
all  her  shares  in  the  Argus  Company,  and  the  event  had 
happened  upon  which,  by  the  terms  of  the  agreement  of 
1873,  the  agreement  was  to  terminate.  It  is  undoubtedly 
true  that  the  clause  providing  that  a  disposition  by  either 
of  the  parties  to  the  agreement  of  all  the  shares  held  by 
him  or  her  should  terminate  the  agreement,  means  a  dis- 
position pursuant  to  its  provisions.  It  was  not.  intended 
to  provide  that  a  party  transferring  his  shares  in  violation 
of  the  agreement  should  thereby  be  released  from  its 
obligations.     But  a  transfer  made  with  the  consent  of  the 
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other  parties,  express  or  implied,  would  give  effect  to  the 
condition. 

In  1 88 1,  when  the  thirty  shares  were  transferred  by 
Mrs.  Cassidy,  Daniel  Manning  and  J.  Wesley  Smith,  the 
other  parties  to  the  agreement  were  directors  in  the  com- 
pany, and  must  be  assumed  to  have  known  and  consented 
to  the  entry  in  the  stock  book,  and  the  transfers  of  1888 
were  made  on  the  books  of  the  company,  of  which  all  the 
persons  interested  are  presumed  to  have  had  notice.  The 
shares  transferred  by  Mrs.  Cassidy  to  her  sons  were  upon 
the  transfer  liberated  from  the  operation  of  the  agreement. 
The  sons  did  not  take  in  the  capacity  of "  heirs,  executors, 
administrators,  devisees  or  legatees,*'  and  the  transfers  hav- 
ing been  made  with  the  implied  consent  of  the  other  par- 
ties to  the  agreement,  the  shares  in  their  hands  were  not 
bound  by  its  restrictions.  Therd  was  no  reservation  in 
the  agreement  of  a  right  in  the  parties  thereto  by  a  trans- 
action inter  vivos  to  transfer  the  stock  to  the  members  of 
their  respective  families.  The  consent  of  the  other  parties 
to  the  transfer  by  Mrs.  Cassidy  of  the  stock  to  her  sons, 
may  have  been  influenced  by  the  fact  of  this  relationship, 
but  the  consent  having  been  given  when  all  her  shares  had 
been  transferred,  the  event  occurred  which  terminated  the 
agreement.  Upon  both  of  the  grounds  stated  we  are  of 
the  opinion  that  the  agreement  cannot  be  interposed  to 
deprive  Speer  of  the  character  of  a  stockholder,  as  trans- 
feree of  the  Worthington  stock. 

(2.)  The  objection  that  the  Worthington  stock  had  not 
been  transferred  to  Spcer  on  the  books  of  the  company, 
and  that  for  this  reason  he  was  not  entitled  to  vote  thereon, 
assumes  that  the  stock  book  of  the  Argus  Company  used 
up  to  and  prior  to  March  31,  1893,  was  the  legal  stock 
book  of  the  company.  In  that  book  Mrs.  Worthington 
appeared  to  be  the  owner  of  the  100  shares  which  on  the 
28th  of  March,  1893,  she  sold  to  Speer,  and  no  transfer 
thereof  to  Spcer  appears  thereon.  But  at  a  directors' 
meeting  held  on  the  3I^.t()f  Marcli,  1893,  a  new  stock  book 
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was  adopted,  and  this  action  was  ratified  at  another  direc- 
tors* meeting  held  on  April  1st.  The  Worthington  stock 
was  transferred  to  Speer  on  the  new  stock  book,  and  a 
certificate  therefor  was  issued  to  him  and  was  delivered  on 
the  1st  of  April,  upon  his  surrender  of  the  certificate  stand- 
ing in  the  name  of  Mrs.  Worthington.  The  appellants 
assail  the  validity  of  this  transaction  on  the  ground  that 
the  meetings  of  March  31st  and  April  1st  were  not  legally 
called,  and  that  the  action  taken  was  void.  It  appears 
that  Speer  on  the  29th  day  of  March,  1893,  the  day  follow- 
ing his  purchase  of  the  Worthington  stock,  presented  to 
Mr.  Manning,  the  president  of  the  Argus  Company,  the 
certificate  issued  to  Mrs.  Worthington,  with  her  transfer 
indorsed,  and  requeste/i  that  the  stock  should  be  trans- 
ferred to  him  on  the  books,  and  a  new  certificate  issued  in 
his  name,  and  he  referred  to  the  approaching  election  to  be 
held  on  the  12th  of  April  as  the  reason  for  requesting  the 
transfer.  The  president  of  the  company  requested  a 
postponement  of  the  matter  till  the  following  day  (March 
30th),  and  at  an  interview  with  Speer  on  that  day  refused 
to  permit  the  transfer,  assigning  as  a  reason  for  the  refusal 
the  agreement  of  1873.  Early  in  the  morning  of  March 
31st,  Mr.  Manning  left  Albany  for  Washington.  The 
stock  book  of  the  company  was  in  a  private  drawer  used 
by  Mr.  Manning*  in  a  safe  of  the  Argus  Company,  which 
drawer  was  locked,  and  of  which  Mr.  Manning  took  with 
him  the  key.  On  the  afternoon  of  the  31st  of  March, 
William  R.  Cassidy  and  William  H.  Johnson,  two  of  the 
three  directors  of  the  company,  met  and  issued  a  notice 
for  a  directors'  meeting  to  be  held  the  same  evening,  and 
the  notice  was  served  on  Mr.  Manning  by  leaving  the  same 
at  his  residence  with  a  servant  girl,  who  informed  the  per- 
son serving  the  notice  that  Mr.  Manning  had  left  the  city, 
this  being  the  first  intimation  or  knowledge  that  his  co-di- 
rectors had  of  the  fact.  The  meeting  was  held  pursuant  to 
the  call,  Gassidy  and  Johnson  being  present.  At  this 
meeting  the  directors  were  requested  to  cause  a  transfer 
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to  be  made  to  Speer  of  the  Worthington  stock  on  the 
books  of  the  company.  Being  unable  to  find  the  old  stock 
book,  the  directors,  by  resolution,  adopted  a  new  stock 
and  minute  book,  and  proceeded  to  enter  the  names  of  the 
several  stockholders  of  the  company,  with  the  number  of 
shares  held  by  them  respectively,  in  the  new  stock  book, 
and  among  others  they  entered  the  name  of  Speer  as  the 
holder  of  loo  shares,  and  issued  a  certificate  which  was 
delivered  to  him  on  the  next  day  on  surrender  of  the  cer- 
tificate formerly  issued  to  Mrs.  Worthington. 

We  do  not  understand  that  the  power  of  the  board  of 
directors  at  a  meeting  lawfully  convened,  to  adopt  a  new 
stock  book,  is  denied.  It  is  clear  that  such  a  contention, 
if  made,  could  not  be  sustained.  The  adoption  of  a  stock 
book  in  the  first  instance  pertains  to  the  duties  of  the 
directors  of  a  stock  corporation,  and  if  for  any  reason  the 
existing  transfer  book  is  not  available  for  use  by  the 
directors  for  the  making  of  transfers  of  stock,  the  adop- 
tion of  a  new  stock  book  is  incident  to  the  original  power 
vested  in  the  directors.  The  denial  of  this  power  might 
result  in  depriving  the  real  owner  of  stock  of  his  right  to 
participate  in  corporate  elections.  Section  29  of  the 
Stock  Corporation  law  of  1892,  provides  that  no  transfer 
of  stock  shall  be  valid  for  any  purpose  except  to  render 
the  transferee  liable  for  debts,  until  it  has  been  entered  in 
the  stock  book,  and  by  section  20  of  the  General  Corpora- 
tion law  the  stock  book  is  made  the  evidence  of  the  right 
of  a  person  challenged  to  vote  at  a  stockholders'  meeting, 
and  by  the  same  section  it  is  declared  that  no  person 
shall  vote  at  such  meeting  upon  any  stock  which  has  not 
been  owned  by  him  at  least  ten  days  next  preceding. 

There  was  an  exigency  which  justified  the  adoption  of 
a  new  stock  book  in  this  case.  The  old  stock  book  was 
not  accessible  to  the  directors  present  at  the  meetings. 
The  election  was  to  take  place  on  the  12th  of  April.  Mr. 
Manning  did  not  return  to  Albany  until  the  evening  of 
Sunday,  April  2d,  leaving  but  nine  business  days  inter- 
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vening  between  that  date  and  the  day  appointed  for  the 
election.  It  is  the  duty  of  the  directors  of  a  stock  cor- 
poration to  provide  a  transfer  book  to  enable  stockholders 
to  exercise  the  rights  given  them  by  law.  But  it  is 
claimed  that  the  action  of  the  directors  in  adopting  a 
new  stock  book  was  invalid  for  the  reason  that  the  notices 
of  the  meetings  of  March  31st  and  April  ist  did  not 
specify  the  purpose  for  which  they  were  called.  This 
objection  assumes  that  there  is  a  general  principle  in  the 
law  of  corporations  which  requires  the  object  of  a  direc- 
tors* meeting  to  be  specified  in  the  notice  in  order  to 
validate  corporate  action.  There  is  no  statutory  regula- 
tion, nor  did  the  by-laws  of  the  Argus  Company  make  any 
provision  on  the  subject. 

We  do  not  find  that  any  such  general  rule  has  been 
established  by  the  decisions,  and  it  is  believed  that  such  a 
rule  would  be  contrary  to  the  general  practice  and  under- 
standing. When  a  meeting  of  directors  is  notified  with- 
out specification  of  the  particular  purpose,  it  would 
naturally  be  understood  that  it  was  called  to  consider  any 
matters  pertaining  to  the  conduct  of  the  affairs  of  the 
corporation  which  might  come  before  it.  The  statute 
regulates  with  great  particularity  how  meetings  of  stock- 
holders shall  be  called  and  conducted  for  the  determina- 
tion of  important  questions  affecting  the  interests  of  the 
corporation,  such  as  the  mortgaging  of  the  corporate 
property,  the  increase  of  stock,  the  incurring  of  liability 
by  the  guarantee  of  the  bonds  of  other  corporations.  We 
need  not  determine  whether  a  meeting  of  directors  called 
to  take  action  upon  an  extraordinary  emergency  involving 
the  exercise  of  unusual  power  might  require  a  departure 
from  the  ordinary  rule.  It  is  sufficient  to  say  that  the 
adoption  of  a  new  stock  book  was  not  an  occasion  of  this 
character,  and  that  a  general  notice  is  all  that  is  required 
to  a  valid  meeting  of  directors  for  the  determination  of 
matters  pertaining  to  the  ordinary  business  affairs  of  the 
corporation.     The  objection  now  made  might  be  disposed 
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of  upon  a  narrower  ground,  viz.,  that  no  notice,  however 
specific,  could  under  the  circumstances  have  reached  Mr. 
Manning. 

(3.)  The  objection  that  the  Cassidy  stock  had  been 
sold  to  Speer  and,  therefore,  could  not  be  legally  voted 
upon  by  Cassidy,  proceeds  upon  a  mistaken  assumption  of 
fact.  The  transaction  relating  to  the  sale  of  the  Cassidy 
stock  to  Speer  is  shown  by  writings.  From  them  it 
appears  that  the  contract  was  executory  and  that  the  pay- 
ment by  the  vendee  was  conditional  upon  the  transfer  of 
the  stock  to  Speer  upon  the  books  of  the  company,  and 
this  condition  had  neither  been  performed  nor  waived 
on  the  1 2th  day  of  April.  The  title  at  that  time  remained 
in  the  Cassidys,  and  being  stockholders  of  record  as  to  all 
except  the  30  shares  which  still  stood  in  the  name  of  Mrs. 
Cassidy,  the  120  shares  could  be  properly  voted  upon  by 
William  R.  and  John  P.  Cassidy. 

(4.)  The  40  shares  standing  in  the  name  of  John  P. 
Cassidy  were  voted  upon  by  Mr.  Cohen  under  a  proxy 
executed  to  him  by  William  R.  Cassidy,  as  attorney  for 
John  P.  Cassidy.  It  is  claimed  that  the  power  of  attorney 
held  by  William  R.  Cassidy  from  his  brother  did  not 
authorize  him  to  vote  on  the  stock  in  the  name  of  John 
P.,  and  that  the  authorization  to  Cohen  was,  therefore,  not 
within  his  authority.  The  Judge  at  Special  Term  adopted 
this  view,  but  as  the  result  would  not  be  changed  by 
rejecting  the  vote  on  the  40  shares,  it  is  unnecessary  to 
re-examine  the  question. 

(5.)  The  claim  that  the  stock  standing  on  the  new  stock 
book  in  the  name  of  Speer,  and  of  the  Cassidys,  was  voted 
in  violation  of  the  injunction  issued  by  Judge  Edwards, 
rests  on  the  following  facts  : 

On  the  evening  of  April  i^  1893,  an  injunction  was 
issued  by  Judge  Edwards  in  a  suit  commenced  by  James 
H.  Manning  and  Frederick  C.  Manning,  enjoining  the 
defendants,  Lucie  R.  Cassidy,  William  R.  Cassidy,  Led- 
yard  Cogswell  and  William  McM.  Speer,  from  voting 
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either  in  person. or  by  proxy  on  any  shares  of  the  stock  of 
the  Argus  Company  which  were  then  registered  in  their 
names  on  the  books  of  the  company,  "  which  have  not 
been  owned  by  them  or  either  of  them  for  at  least  ten 
days  next  preceding  the  I2th  day  of  April,  1893,**  and 
restraining  the  inspectors  appointed  at  the  meeting  of 
March  31,  1893,  who  were  made  defendants  in  the  action, 
or  their  substitutes,  from  receiving  any  votes  **  on  said 
shares." 

The  injunction  contained  a  further  provision  restrain- 
ing the  defendants  or  any  of  them  "  from  using  at  any 
such  meeting  or  at  said  election  (the  election  of  April  12) 
any  book  or  paper  purporting  to  contain  the  record  of 
membership  of  the  Argus  Company,  or  any  alleged  stock 
or  scrip  book  prepared  in  pursuance  of  any  alleged  resolu- 
tions adopted  at  said  illegal  meetings  held  on  the  31st  of 
March,  1893,  and  the  said  ist  day  of  April,  1893,  by  said 
defendants,  William  R.  Cassidy  and  William  H.  Johnson, 
until  the  hearing  and  determination  of  a  motion  to  be 
made,"  etc.  The  injunction  order  was  served  on  the 
inspectors  appointed  at  a  meeting  of  March  31st,  and  the 
other  defendants,  on  the  morning  of  April  12th,  before  the 
election  took  place.  Upon  the  organization  of  the  meet- 
ing new  inspectors  were  chosen  and  the  election  proceeded. 
Cohen  as  proxy  for  John  P.  Cassidy,  William  R.  Cassidy 
and  Speer  offered  to  vote  on  th^  shares  and  the  vote 
was  received  and  counted. 

The  first  part  of  the  injunction  order  was  not  violated, 
for  the  reason  that  the  stock  of  Speer,  William  R.  Cassidy 
and  John  P.  Cassidy  had  been  owned  by  them  and  was 
registered  in  their  names  more  than  ten  days  prior  to  the 
election.  By  the  second  clause  the  defendants  were 
restrained  from  using  the  stock  book  adopted  at  the  meet- 
ings of  March  31st  and  April  12th.  It  was  proved  with- 
out contradiction  that  that  book,  although  lying  upon  the 
table,  was  not  referred  to  or  used  at  the  meeting.  The 
votes  were  challenged,  and  the  20th  section  of  the  General 
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Corporation  law  provides  that  **  if  the  right  to  vote  at  any 
such  meeting  shall  be  challenged,  the  inspectors  of  elec- 
tion, or  other  persons  presiding  thereat,  shall  require  such 
books  (including  the  stock  book),  if  they  can  be  had,  to  be 
produced  as  evidence  of  the  right  of  the  persons  challenged 
to  vote  at  such  meeting,  and  all  persons  who  may  appear 
from  such  book  to  be  members  of  th^  corporation  may 
vote  at  such  meeting  in  person  or  by  proxy."  The  injunc- 
tion neither  enjoined  the  holding  of  the  election,  nor  did 
it  authorize  or  require  the  use  of  the  old  stock  book.  The 
new  stock  book  having,  as  we  hold,  been  legally  adopted 
as  the  stock  book  of  the  company,  and  the  inspectors  hav- 
ing been  enjoined  from  using  it,  the  qualification  on  sec- 
tion 20  applied.  The  inspectors  were  to  use  the  books  of 
the  company  in  determining  the  validity  of  the  challenges, 
**  if  they  can  be  had,"  and  having  been  enjoined  from 
using  the  new  stock  book,  they  were  placed  in  the  same 
position  as  if  they  could  not  be  found,  and  they  had  no 
right  to  use  a  former  stock  book  in  determining  the  chal- 
lenges. 

We  think  there  was  no  violation  of  the  injunction,  and 
it  is  unnecessary  to  determine  how  such  a  violation,  if  it 
existed,  would  have  affected  the  controversy.  Striking 
out  the  40  votes  cast  in  the  name  of  John  P.  Cassidy,  and 
the  30  votes  upon  the  shares  which  stood  in  the  name  of 
Mrs.  Cassidy,  there  remains  230  to  240  votes  cast  for  the 
new  directors,  while  the  minority  vote  ranged  from  190  to 
210  votes. 

There  were  some  objections  to  the  reception  and  rejec- 
tion of  evidence  on  the  hearing  before  the  referee.  They 
in  the  main  were  connected  with  an  effort  on  the  part  of 
the  counsel  for  the  appellants  to  trace  the  identity  of  the 
persons  who  advanced  the  money  to  Speer  for  the  pur- 
chase of  the  Worthington  and  Cassidy  stock.  The  strict 
rules  which  govern  the  reception  of  evidence  in  civil 
actions  are  not  applicable  to  a  proceeding  of  this  character, 
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and  we  are  of  the  opinion  that  no  essential  right  of  the 
appellants  was  prejudiced  by  the  rulings  made. 

Upon  the  whole  matter  we  are  of  opinion  that  no  sub- 
stantial error  has  been  pointed  out,  and  that,  therefore,  the 
order  of  the  General  Term  should  be  affirmed. 

All  the  Judges  concurred. 

Order  affirmed. 


Note  on   Taking  an  Order   to  Show  Cause  as  a   Short 
Notice  of  Motion. 

The  frovision  of  the  Code  is  as  follows : 

Code  Civ.  Pro.  §  780.  "  Where  special  provision  is  not  otherwise 
made  by  law  or  by  the  general  rules  of  practice,  if  notice  of  a  motion 
or  of  any  other  proceeding  in  an  action  before  a  court  oi*  a  judge  is 
necessary,  it  must,  if  personally  served,  be  served  at  least  eight  days 
before  the  time  appointed  for  the  hearing ;  unless  the  court  \pr  a 
fudge  therof  or  a  county  judge  of  the  county  where  the  action  is  triable 
or  in  which  the  attorney  of  the  applicant  resides^,  upon  an  affidavit 
showing  the  grounds  therefor,  makes  an  order  to  show  cause  why 
the  application  should  not  be  granted ;  and,  in  the  order,  directs 
that  service  thereof  less  than  eight  days  before  it  is  returnable  be 
sufficient." 

Amendment  of  1890  is  italicized  above. 

Who  may  make.]  Larkin  v.  Steele.  25  Hun,  254.  Under  Code 
Civ.  Pro.  §  780,  a  county  judge  cannot  make  an  order  requiring  a 
party  to  show  cause  why  an  application  should  not  be  granted  which 
is  returnable  in  less  than  eight  days  at  a  Special  Term  of  the  Supreme 
Court ;  an  order  shortening  the  term  of  service  can  only  be  made  by 
the  court  before  which  the  order  is  returnable  or  a  judge  thereof. 

S.  P.,  People  ex  rel  Brown  v.  Supervisors  of  Herkimer,  3  Haw,  Pr. 
N.  S,  241. 

Superseded  by  the  amendment  of  1890  of  Code  Civ.  Pro.  §  780. 

Discretionary:]  Sixth  Ave.  R.  R.  Co.  v,  Gilbert  El.  R.  R.  Co.,  71 
N.  v.  430.  Upon  plaintiff's  application  an  order  was  granted  to  show 
cause  upon  two  days'  notice  why  defendant  should  not  be  punished 
for  contempt  for  violatinga  judgment  granting  an  injunction,  //eld, 
that  it  was  discretionary  with  the  judge  at  chambers  to  grant  the 
prder  to  proceed  on  short  notice,  and  that  it  was  discretionary  with 
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the  General  Term  to  vacate  such  order,  and  remit  the  plaintiff  to  the 
usual  course  of  proceeding  or  to  continue ;  and  that  the  exercise  of 
such  discretion  was  not  reviewable  in  the  court  of  appeals. 

[In  the  above  case  the  court  did  not  decide  whether  such  pro- 
ceeding to  punish  for  contempt  was  "  in  execution  of  the  judg- 
ment" or  a  special  proceeding  founded  upon  a  new  right.J 

No  indication  of  Judicial  opinion^]  Thompson  z/,  Erie  Ry.  Co.,  9 
Abb,  Pr,  N,  S.  233.  An  order  to  show  cause  is  in  effect  merely  a  short 
notice  of  motion,  and  it  is  not  to  be  regarded  for  any  purpose  as  in- 
dicating any  opinion  of  the  court  on  the  merits  of  the  application. 

Mere  short  notice.]  Grossman  v.  Supreme  Lodge,  22  State  Rep. 
522;  s.  C;  16  Civ.  Pro,R.  215.  On  appeal  from  an  order  denying 
an  application  for  an  order  to  show  cause  why  a  case  on  appeal 
should  not  be  resettled, — held,  that  the  only  question  which  arises  on 
such  an  application  is  whether  the  circumstances  are  such  as  to  re- 
quire a  shorter  notice  than  eight  days. 

The  court  say:  "An  ordinary  order  to  show  cause  is  simply  an 
authority  for  a  short  notice  of  motion.  It  is  in  effect  merely  the 
written  permission  of  a  judge  that  a  moving  party  may  give  his  ad- 
versary less  than  eight  days*  notice  of  a  particular  application.  The 
refusal  to  grant  such  an  order,  when  applied  for,  in  nowise  bars  or 
affects  the  right  of  the  applicant  to  serve  a  regular  eight  days'  notice 
of  motion,  and  thus  bring  his  application  before  the  court." 

Length  of  time,]  It  has  been  the  general  impression  of  the  pro- 
fession that  an  alternative  order  to  do  an  act  or  show  cause  might 
be  made  without  fixing  the  time  at  less  than  eight  days ;  as  for  in- 
stance when  we  take  an  order  that  the  adverse  party  serve  a  bill  of 
particulars  or  show  cause  why  he  should  not  do  so.  And  Thomas 
V,  Whitelegge,  39  State  Rep,  89  ;  s.  C,  14  N,  V,  Supp,  779,  seems  to 
accord  with  this  view. 

But  Valez/.  Brooklyn  R.  Co.,  12  Civ,  Pro,  R,  102,  regards  the  rule 
as  applicable  to  alternative  orders,  and  holds  that  a  stay  or  exten- 
sion until  after  the  decision  of  the  motion  so  noticed  in  the  alterna- 
tive where  more  than  eight  days  was  allowed,  is  a  nullity. 

Thomas  2/.  Whitelegge,  14  N.  Y.  Supp.  779;  %,Q.,y^  State  Rep,  Z<), 
An  order  was  granted  on  the  9th  of  March  directing  a  justice  of  the 
N.  Y.  district  court  to  amend  his  return  in  certain  particulars  or  to 
show  cause,  etc.,  and  was  made  returnable  the  i8th,  it  also  provided 
that  the  order  and  affidavit  should  be  served  on  appellant's  attorney 
on  or  before  the  14th.  Held,  that  the  order  was  returnable  in  more 
than  eight  days,  and  being  in  the  alternative  to  file  or  show  cause 
was  not  therefore  irregular  under  Code  Civ.  Pro,  §  780,  providing  that 
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a  notice  of  motion  or  other  proceeding  in  an  action  must  be  re- 
newed at  least  eight  days  before  the  appointed  time  for  hearing, 
but  the  justice  having  complied  with  it  the  party  could  not  object. 

Vale  V.  Brooklyn,  etc.  R.  R.  Co.,  12  Crv.  Pro,  R.  102.  Under  Rule 
37  of  the  General  Rules  of  Practice  every  order  to  show  cause  must 
fix  a  day  for  showing  cause  less  than  eight  days  after  the  same  is 
made,  and  unless  this  provision  is  complied  with  the  order  is  a  nul- 
lity. 

Contra.']  Gross  v.  Clark,  i  Civ,  Pro.  P.  17.  Decided  before  the 
amendment  of  1889  of  Rule  37. 

Amendable.]  Suydam  v,  Belknap,  I  Monthly  Law  Bull,  41.  An 
order  to  show  cause  was  returnable  in  less  than  eight  days,  and  did 
not  comply  with  Code  Civ.  Pro.  §  780 ;  the  motion  asked  for  by  the 
order  was  granted  upon  the  condition  that  the  order  to  show  cause 
be  amended  nunc  pro  tunc  to  comply  with  section  780. 

Allowable  on  any  motion.]  Citizens*  Sav.  Bk.  v,  Bauer,  49  Hun, 
238;  s.  c,  17  state  Rep.  81  ;  14  Civ,  Pro,  P,  340.  Foreclosure.  No 
answer  or  demurrer  having  been  interposed,  plaintiff  obtained  an  or- 
der, returnable  in  three  days,  requiring  defendants  who  had  appeared 
to  show  cause  why  there  should  not  be  a  reference  to  compute  the 
amount  due,  and  the  usual  judgment  of  foreclosure  on  the  coming 
in  of  the  referee's  report.  Held,  that  notwithstanding  Code  Civ. 
Pro.,  §  1 219  provides  that  a  defendant  shall  have  at  least  eight  days' 
notice  of  an  application  to  the  court  for  judgment  by  default,  such 
motion  is  within  Code  Civ.  Pro.,  §  780,  permitting  an  order  to  show 
cause  providing  for  the  shortening  of  the  time. 

The  court  say :  *'  We  think,  however,  that  the  phrase  *  where 
special  provision  is  not  otherwise  made  by  law  in  section  780,  refers 
only  to  such  special  provisions  as  prescribe  a  shorter  notice  than 
eight  days.  It  is  a  qualifying  clause  in  a  sentence,  the  main  purpose 
of  which  is  to  declare  that  a  notice  of  at  least  eight  days  shall  be 
given.  The  meaning  of  this  portion  of  the  section  is  that  a  notice 
of  at  least  eight  days  shall  be  given,  except  in  cases  where  the  law 
especially  provides  for  a  shorter  notice.  It  would  be  needless  to 
provide  for  a  notice  of  at  least  eight  days  in  cases  where  the  law  al- 
ready provided  for  a  longer  notice." 

—  contra.]  Garrett  7'.  Humier,  i  Mont /tly  Law  Bull,  42.  Where  the 
defendant  is  not  in  actual  custody,  amotion  to  discharge  the  order 
of  arrest  must  be  on  the  regular  notice  of  motion  of  eight  days  and 
not'by  an  order  to  show  cause. 

Service.]  Marcele  v.  Saltzman,  66  How,  Pr,  205.  An  order  to 
show  cause,  which  provides  that  service  of  a  copy  on  the  plaintiff's 
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attorney  shall  be  a  sufficient  service,  requires  personal  service  on  the 
attorney  ;  service  by  mail  can  not  be  made  unless  the  order  specially 
provides  for  it,  and  if  such  service  is  made  without  any  provision 
therefor  the  defect  is  not  cured  by  the  fact  that  the  attorney  actually 
receives  the  papers  before  the  time  specified  in  the  order  for  personal 
service. 

Special  proceedings?^  People  ex  reL  Brown  v.  Supervisors  of  Her- 
kimer, 3  How,  Pr,  N,  5.  241.  Order  to  show  cause  why  a  writ  of 
mandamus  should  not  issue.  Held,  that  under  Code  Civ.  Pro.  §  780, 
a  county  judge  could  not  make  an  order  to  show  cause  returnable 
in  less  than  eight  days  at  a  special  term  of  the  supreme  court. 

People  ex  reL  Mayor,  etc.  2/.  Nichols.  79  N,  Y.  582.  Upon  appli- 
cation of  relator  an  order  was  granted  to  show  cause  why  relator 
should  not  have  judgment  upon  the  return  to  the  writ  of  certiorari, 
and  that  service  on  a  particular  date  (less  than  eight  days)  should 
be  sufficient.  Held,  that  in  such  a  case  there  was  no  absolute  right 
to  a  notice  of  eight  days,  but  that  under  Code  Civ.  Pro.  §  780,  a  no- 
tice of  less  than  eight  days  could  be  prescribed  by  the  court  or  judge  ; 
and  that  the  exercise  of  such  discretion  could  not  be  reviewed  in 
the  court  of  appeals. 

Section  780  not  applicable  in  surrogates^  courts^  Matter  of  Harris, 
I  Civ,  Pro,  R,  162.  Under  Code  Civ.  Pro.,  §  3347,  subd.  6, — providing 
as  to  the  application  and  effect  of  certain  portions  of  the  Code  of 
Civil  Procedure — section  780  is  not  applicable  to  proceedings  in 
the  surrogate's  court. 


SASSERATH   v.  METZGAR. 
N.  F.  Superior  Court;  Equity  Term^  November y  1893. 

1.  specific  performance  ;  Encroachment  of  building  upon^street,']    It 

seems  that  the  encroachment  upon  the  line  of  the  adjoining  street 
of  the  building  on  premises  contracted  to  be  sold,  will  defeat 
the  right  of  the  vendor  to  specific  enforcement  of  the  contract 
the  same  as  would  an  encroachment  upon  an  adjacent  lot. 

2.  The  same!]  Where,  however,  the  testimony  of  surveyors  as  to  the 

alleged  encroachment  is  conflicting,  the  vendor's  witnesses  testi- 
fying that  there  is  none,  and  the  encroachment  claimed  by  the 
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purchaser's  witnesses  being  very  slight,  and  it  appears  that 
the  building  was  erected  under  the  direction  of  the  building 
department  of  the  city, — ^the  court  is  justified  in  finding  as  a 
fact  that  there  is  no  encroachment ;  and  in  view  of  the  further 
fact  that  no  private  individual  can  bring  an  action  to  remove  or 
abate  the  alleged  encroachment,  will  hold  that  the  title  is  mar- 
ketable and  decree  specific  performance. 
3.  Cases  Cited^  The  authorities  on  the  effect  of  encroachment  by 
buildings  and  the  remedy  therefor  fully  collated  and  ex- 
plained.* 

Bill  filed  to  enforce  specific  performance  of  contract. 

y.  M.  Marx  &-  John  //.  K  Arnold,  for  plaintiff. 

E.  Arnstein  &  A.  C.  Tho^naSy  for  defendant. 

McADAM,  J.— The  bill  is  to  specifically  enforce  a 
contract  for  the  exchange  of  real  property.  The  title  is 
unobjectionable,  and  all  the  land  is  there.  The  defence 
urged  is,  that  part  of  the  northerly  wall  of  the  plaintiff's 
building  stands  one  inch  upon  the  sidewalk  or  public 
street,  and  part  of  the  easterly  wall  stands  a  little  over  an 
inch  on  the  public  sidewalk  or  street  on  that  side.  There 
can  be  no  doubt,  that  on  the  sale  of  a  house  and  lot  the 
vendee  is  entitled  to  receive  title  to  the  land  with  four 
walls  to  the  house,  and  these  should  stand  on  the  land 
conveyed,  that  the  purchaser  may  acquire  an  unimpeach- 
able title  to  all.  In  this  respect,  the  fact  that  one  or 
more  of  the  walls  may  be  party  walls,  constitutes  no 
objection  (Hendricks  v.  Stark,  37  N,  K  106,  S.  C,  more 
fully  reported,  4  Tranipt  App.  146).  Specific  perform- 
ance is  not  to  be  defeated  by  trivial  objections  or  defects 
which  can  be  remedied  or  compensated  for  (22  Am.  & 
Eng,  EncL  of  Z.  956,  and  see  case  of  encroaching  wall 
brought  within  the  rule.  King  v.  Bardeau,  6  Johns  Ck. 
38,  S.  C,  10  Am,  Dccis.  312).  But  where  the  walls  of  the 
house  sold  encroach  upon  adjoining  property,  the  defect 

*  See  also  the  next  case  in  this  volume  and  note  at  end  thereof. 
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may  be  fatal  (Stokes  v.  Johnson,  ^7  N.  Y.  673  ;  Smyth  v. 
McCool,  22  HuHy  595;  and  see  Baron  v.  Korn,  127  N.  Y, 
224 ;  Isear  v.  Burstein,  30  Abb.  N,  C  71,  S.  C,  24  Supp,  918), 
for  the  encroachment  may  be  proceeded  against  by  action 
of  ejectment  (Bowie  v,  Brahe,  3  Duer,  35  ;  and  see  ^Duer, 
676).  Even  an  overhanging  wall  may  be  so  proceeded 
against  (Sherry  v,  Frecking,  4  Duer,  452).  In  Stokes  v. 
Johnson  {supra)  the  court  charged  the  jury,  that  if  they 
found  that  the  house  contracted  to  be  sold  did  stand 
upon  the  lot  of  somebody  else  to  the  extent  of  one  and 
one-half  inches,  it  was  a  reasonable  ground  of  objection 
to  the  title,  and  this  was  held  to  be  no  error.  In  Arnstein 
V,  Burroughs  {M,  S.  opiyiion  N.  Y,  Supreme  Ct.,  filed  April, 
1893),  a  similar  encroachment  of  two  inches  was  held 
fatal  to  the  title  offered.  Where  the  cornices  or  gutters 
only  project  over,  the  appropriate  remedy  is  nuisance 
(Aiken  v,  Benedict,  39  Barb,  400 ;  Vrooman  v.  Jackson, 
6  Hun,  326).  Equity  might  in  any  of  these  cases  hesitate 
before  compelling  a  party  to  take  title,  where  there  were 
reasonable  grounds  for  believing  that  he  might  be  sub- 
jected to  another  law-suit  to  which  there  was  no  defence. 
That  risk  does  not  enter  into  this  contention.  True, 
surveyors  produced  by  the  defendant  have  testified  to  the 
existence  of  the  alleged  encroachment,  but  those  pro- 
duced by  the  plaintiff  have  testified  that  the  lines  of  the 
plaintiff's  building  are  true  and  the  walls  all  on  her  land, 
and  do  not  encroach  upon  any  part  of  the  sidewalk  or 
street.  The  variance  in  the  surveys  of  the  defendant's 
surveyors  shows  that  surveyors  are  liable  to  err,  and  the 
witnesses  frankly  admitted  that  surveys  are  not  always 
strictly  reliable,  that  they  are  apt  to  be  influenced  by 
weather  and  other  causes.  The  alleged  encroachment 
here  is  so  slight  that  it  is,  under  the  circumstances,  as 
reasonable  to^  believe  the  testimony  of  the  plaintiff's  wit- 
nesses, as  those  of  the  defendant.  While  useful  as  a 
guide,  such  evidence  is  not  infallible.  All  the  surveyors 
evidently  intended  to  be  accurate,  but  could  not  have 
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been  in  view  of  the  discrepancies  which  appear  by  their 
surveys.  The  court  therefore  finds,  that  the  plaintiff's  wit- 
nesses have  testified  truthfully,  and  that  there  was  in  fact  no 
encroachment  whatever,  and  consequently  no  valid  reason 
for  not  consummating  the  exchange  accordinjj  to  the  terms 
of  the  contract.  The  plaintiff's  building  having  been 
erected  under  the  direction  of  the  building  department, 
it  is  safe  to  assume  that  its  inspectors  would  not  knowingly 
permit  a  permanent  encroachment  to  be  placed  upon  the 
sidewalk,  a  circumstance  which  favors  the  plaintiff's  con- 
tention, particularly  in  view  of  the  fact  that  the  alleged 
encroachment  is  one  which  no  private  individual  can 
remove  or  abate  (Griffith  v.  McCullum,  46  Barb.  561  ; 
Adler  v.  Elevated  R.  R.  Co.,  138  N.  K  173).  It  is  reason- 
ably certain  that  the  defendant  will  get  all  he  contracted 
for,  and  run  no  possible  risk  in  taking  title.  It  is  in  every 
sense  marketable  and  free  from  doubt  (see  Hutton  v. 
Webber,  60  N.  Y.  Superior  Ct,  R,  247,  affd.  137  N.  K  615). 
It  follows  that  the  plaintiff  is  entitled  to  a  decree,  the 
terms  of  which  will  be  settled  on  notice. 

In  Sabriski  z/.  Veloski,  25  Abb,  N.  C.  185,  it  was  held  that  the 
court  would  not  specifically  enforce  a  contract  for  the  exchange  of 
land,  where  that  of  defendant  was  described  as  being  twenty-five 
feet  wide,  but  was  in  fact  but  twenty-four  feet  with  compensa- 
tion in  damages  for  the  deficiency,  but  would  leave  the  parties  to 
their  remedy  at  law. 

In  Boe  V,  Barry,  24  Weekly  Dig,  5,  the  court  refused  specific 
performance  where  the  vendor's  agent  represented  that  the  founda- 
tions of  the  building  sold  were  about  nine  feet  deep,  when  in  fact 
they  were  but  six  feet  deep,  the  deficiency  making  it  impossible 
to  put  in  a  cellar  without  great  expense. 

In  Keller  v.  Feldman,  70  Hun,  377,  the  contract  for  the  sale  of  a 
house  contained  a  covenant  that  one  of  the  walls  was  an  indepen- 
dent wall,  but  the  deed  delivered  pursuant  to  the  contract  contained 
no  such  covenant,  and  the  wall  was  not  in  fact  an  independent 
wall.  The  court  on  evidence  establishing  legal  frahd,  set  aside  the 
conveyance,  and  directed  repayment  of  the  purchase  price. 

Evidence  by  surveyors.  The  act  of  185 1  in  relation  to  weights  and 
measures  (Z.  1851,^^.  i34»  §  33  ;  2  /?.  S,  6  ed.  803)  contained  this  pro- 
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vision:  "Sec.  33.  No  surveyor  shall  give  evidence  in  any  cause 
depending  in  any  of  the  courts  of  the  State  or  before  arbitrators,  re- 
specting the  survey  and  measurement  of  lands  which  he  may  have 
made,  unless  such  surveyor  shall  make  oath,  if  required,  that  the 
chain  or  measure  used  by  him  was  conformable  to  the  standards 
which  were  the  standards  of  the  State  at  the  time  such  survey  was 
made."  This  was  superseded  by  the  act  of  1893  (Z,.,  1893,/.  200,  ch, 
loi)  in  these  words : 

"  Sec.  33.  No  surveyor  shall  give  evidence  in  any  cause  depending 
in  any  of  the  courts  of  this  State,  or  before  arbitrators,  respecting  the 
survey  or  measurement  of  lands  which  he  may  have  made,  unless, 
if  required,  either  such  surveyor  shall  make  oath,  or  it  shall  other- 
wise be  shown  that  the  chain  or  measure  used  by  him  was  conform- 
able to  the  standards  of  the  State  which  were  the  standards  of  the 
State  at  the  time  such  sur\'ey  was  made.  An  official  certificate  of 
any  State,  county,  city,  village  or  town  sealer  elected  or  appointed 
pursuant  to  the  laws  of  this  State,  or  the  oath  of  such  surveyor, 
that  such  chain  or  measure  conformed  to  the  State  standard  which 
shall  have  been  furnished  any  such  sealer  pursuant  to  the  provisions 
of  the  laws  of  this  State,  shall  be  .prima  facte  evidence  of  such 
conformity,  and  an  official  certificate  made  by  any  such  sealer  that 
the  implement  used  in  measuring  such  chain  or  other  measure  was 
the  one  provided  under  such  laws  for  such  purposes,  shall  be  prima 
facie  evidence  of  that  fact." 

See  also  as  to  testimony  of  surveyors,  note  at  page  73  of  this 
volume. 
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McSORLEY  V.    GOMPRECHT. 
N.  V.  Superior  Court ;  Equity  Term,  June ^  1 892. 

1.  Injunction^    An  injunction  will  not  be  granted  unless  the  injury 

to  be  prevented  is  real  and  substantial,  and  there  is  no  adequate 
legal  remedy  ;  the  injury  must  not  only  be  irreparable,  but  the 
court  in  granting  the  injunction  must  not  do  irreparable  injury 
to  the  other  party ;  it  should  not,  in  its  discretion,  grant  an 
injunction  where  it  would  create  a  c^reater  wrong  than  it  is 
intended  to  remedy. 

2.  The  same:   encroaching  wall  of  building. \    In  an  action  for  a 

mandatory  injunction  to  compel  the  removal  of  a  strip  of  one 
inch  from  a  wall  of  a  building  encroaching  to  that  extent  on 
plaintiff's  land,  it  appeared  that  plaintiff  owned  a  strip  four  feet 
six  and  one-half  inches  in  width  between  her  building  and 
defendant's  house,  upon  which  the  alleged  encroachment  was 
made ;  she  was  aware  of  the  fact  of  the  encroachment  during 
the  progress  of  defendant's  building,  but  delayed  action  until 
after  its  completion ;  the  land  covered  by  the  encroachment  was 
of  small  value,  and  its  occupation  did  not  materially  interfere 
with  the  use  of  plaintiff's  building. — Held,  that  under  these 
circumstances,  it  would  be  inequitable  to  award  an  absolute 
injunction,  but  that  plaintiff  might  amend  her  complaint  so  as 
to  claim  alternative  relief,  by  asking  for  an  injunction  unless 
defendant  would  pay  the  value  of  the  land  encroached  upon, 
and  such  damage  as  the  taking  or  appropriation  had  caused 
her,  and  offering  to  release  to  the  defendant  the  strip  so  cov- 
ered by  defendant's  wall  on  payment  of  such  value  and  dam- 
ages.* 

Bill  in  equity  filed  to  compel  defendants  to  ren.ove  a 
strip  of  wall  incumbering  the  plaintiff's  property. 

*  For  a  recent  application  of  this  rule  to  the  enforcement  of  a 
covenant  restricting  the  use  of  a  building,  see  Equitable  Life  Assur- 
ance Soc.  z/.  Brennan,  ante  p.  277,  citing  Amerman  z/.  Deane  132 
N.  K.35S. 
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Mooney  &  Shipman,  for  plaintiff. 
Kurzman  &  Frankenheimer,  for  defendants. 

McAdam,  J. — The  plaintiff  and  the  defendants  each 
own  a  lot  and  building  thereon,  on  Columbus  avenue,  in 
the  city  of  New  York.  The  buildings  stand  four  feet  and 
six  and  one-half  inches  apart,  and  the  vacant  space  between 
the  buildings  is  owned  by  the  plaintiff.  The  building 
now  owned  by  the  defendants  was  built  or  commenced  in 
1890  by  one  Thomas  A.  McGown,  and  on  the  22d  of 
January,  1891,  before  the  building  was  finally  completed, 
one  of  the  defendants  purchased  the  property  at  a  fore- 
closure  sale.  When  McGown  laid  the  foundation,  and 
while  building  the  wall  on  the  north  side  along  the  line 
of  the  opening  or  vacant  space,  the  plaintiff,  as  alleged  in 
the  complaint,  complained  to  him  that  he  was  encroach- 
ing  on  her  lot,  and  that  he  was  building  an  inch  or  more 
over  the  line  on  her  premises,  but  that  her  remonstrances 
were  unheeded,  and  that  at  the  time  the  defendant  pur- 
chased the  property,  he  had  full  notice  and  knowledge  of 
the  encroachment,  but  that,  notwithstanding  that  fact,  he 
went  on  and  completed  the  building.  After  the  final 
completion  of  the  building,  the  plaintiff  brought  this 
action  for  an  injunction  to  compel  the  defendants  to 
remove  that  strip  of  one  inch  of  their  building  from  her 
land.  In  seeking  such  equitable  relief  it  would  have  been 
more  in  accordance  with  equity  to  have  brought  the  suit 
to  restrain  the  erection  or  completion  of  the  building 
instead  of  waiting  until  the  building  was  completeci  and 
in  such  a  condition  that  the  removal  of  the  wall  would 
cause  a  partial  destruction  of  the  building  and  an  expense 
greatly  exceeding  the  value  of  the  land  in  question,  and 
then  suing  for  its  removal  (i  High  o?i  hijunctionSy  2  ed., 
§  707).  A  court  of  equity  does  not  lend  its  aid  to  a 
party  who  seeks  inequitable  relief,  particularly  where  the 
plaintiff  has  another  remedy.  A  suit  in  equity  can  only 
be  sustained  on  equitable  grounds  (Marsh  v.  Benson,  19 
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How,  Pr,  41 5, 42 1 ,  and  cases  cited).  In  this  case  the  plain- 
tifif  has  one  or  more  legal  remedies.  She  may  sue  for  the 
trespass  (Argotsinger  v.  Vines,  82  N.  K  308  ;  Uline  v.  N. 
Y.  Central,  etc.  R.  R.  Co.,  loi  Id.  109  to  124),  or  she  may- 
sue  in  ejectment.  Actions  of  ejectment  to  recover  strips 
of  land  less  than  the  width  of  a  brick  have  been  brought 
and  sustained  (Bowie  v.  Brahe,  4  Duer,  676).  But  an 
injunction  is  an  extreme  remedy  which  is  not  usually 
given  when  the  plaintiff  has  a  legal  remedy,  and  never 
when  he  has  a  complete  or  adequate  remedy  at  law,  even 
if  his  rights  have  been  infringed  (Marsh  v.  Benson,  19 
Hozv.  Pr.  42 1  ;  Thompson  on  Provisional  Rem,,  207,  208). 
Besides,  to  entitle  a  plaintiff  to  relief  by  injunction,  the 
injury  must  be  real  and  substantial  (Purdy  v,  Manhattan 
El.  R.  R.  Co.,  \lN,Y.  Supp,  296,  297 ;  Gray  v,  N.  Y.  Cen- 
tral R.  R.  Co.,  128  N.  V.  500,  509).  Although  it  cannot  be 
said  in  this  case  that  the  injury  is  so  trifling  that  the  law 
will  not  take  notice  of  it,  yet,  according  to  the  only  evi- 
dence on  the  subject,  the  value  of  this  strip,  one  inch  wide, 
is  less  than  one  hundred  dollars.  Prior  to  1862,  a  court  of 
equity  was  not  allowed  to  entertain  a  suit  where  the 
amount  in  controversy  was  less  than  one  hundred  dollars 
(Marsh  v,  Benson,  19  Ifozv.  Pr,  415  ;  Laws  1862,  ch.  460, 
§  39).  Now,  the  court  as  a  court  of  equity  can,  that  is, 
it  has  jurisdiction  to,  entertain  a  suit  where  the  amount 
in  controversy  is  less  than  one  hundred  dollars,  yet  the 
reason  for  the  former  rule  is  not  entirely  removed  by  the 
repeal  of  the  statute  forbidding  a  court  of  equity  to  enter- 
tain suits  where  so  little  is  involved.  The  decision  of  this 
case  is  not  put  upon  any  such  ground,  yet  it  is  proper  to 
consider  the  fact  that  the  strip  of  one  inch  of  land  on  the 
side  of  an  open  alley  four  feet  and  six  and  one-half  inches 
wide  cannot  seriously  or  materially  interfere  with  the  use 
of  the  alley  or  the  plaintiff's  building  on  the  other  side  of 
the  alley. 

The  case  of  Baron  v,  Korn  {\2J  N,  V.  224),  on  which 
the  plaintiff  relies,  is  clearly  distinguishable  from  this.     In 
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that  case  the  defendant  did  not  plead  as  a  defense  that 
the  plaintiff  had  an  adequate  remedy  at  law,  whereas  that 
defense  is  set  up  in  this  action.  In  that  case  the  suit  was 
brought  before  the  building  was  completed  to  restrain  the 
erection  of  the  wall,  and  to  compel  the  removal  of  the 
foundations  laid.  In  this  case  the  plaintiff  waited  until 
the  building  was  completed,  and  then  brought  this  suit  to 
compel  the  builder  or  his  grantee  to  take  the  wall  down. 
In  that  case  the  alleyway  was  35 >^  inches  wide,  just  wide 
enough  to  enable  the  plaintiff,  who  was  an  importer  and 
wholesale  dealer  in  wine,  to  take  his  casks  through,  and  the 
strip  taken  from  that  by  the  defendant  was  nine  inches 
wide,  which  wholly  prevented  the  plaintiff  from  using  the 
alley  (pp.  226,  228).  The  injury  in  that  case  was  substan- 
tial, and,  but  for  the  injunction,  would  have  been  irrepar- 
able. 

The  case  of  Wheelock  v.  Noonan  (108  N.  V.  179),  also 
relied  upon  by  the  plaintiff's  counsel,  and  in  which  a  man- 
datory injunction  was  granted,  is  clearly  distinguishable 
from  this  in  material  respects.  In  that  case  the  defendant 
did  not  plead  that  the  plaintiff  had  a  remedy  at  law, 
although  the  decision  was  not  placed  on  that  ground.  It 
appeared  there  that  the  defendant  had  wrongfully  covered 
the  plaintiff's  lot  with  a  great  quantity  of  large  stones  or 
boulders.  The  defendant  had  a  parol  license  to  occupy 
the  land,  which  was  subsequently  revoked  ;  but  he  refused 
to  remove  the  stones,  and  the  plaintiff  had  no  adequate 
remedy  except  a  mandatory  injunction.  He  could  not\ 
bring  ejectment,  because  the  defendant  had  left  or  was  noy 
in  possession.  He  could  not  remove  the  stones,  having 
nowhere  to  put  them,  and  the  court  questioned  his  right 
to  interfere  with  them,  and  if  he  had  a  right  of  action  for 
trespass,  he  could  get  only  the  rental  value  of  the  land,  and 
be,  in  the  meantime,  deprived  of  the  use  of  it  or  oppor- 
tunity to  improve  it.  The  one  inch  in  this  case  the  plain- 
tiff could  not  improve  bv  building  on  it,  and  whatever 
damage  it  is  to  plaintif-    «.;iii  be   recovered  by  action  or 
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actions  at  law.  To  justify  the  granting  of  an  injunction 
the  injury  must  not  only  be  irreparable  (86  N.  Y.  io8, 126 ; 
I  Barb,  316;  121  N,  K45,  52);  but  the  court  must  not 
thereby  do  irreparable  injury  to  the  other  party,  or,  at  least, 
the  court,  in  the  exercise  of  its  discretion,  should  not  grant 
an  injunction  where  it  would  create  a  greater  wrong  than 
it  is  intended  to  remedy  (Gallatin  v.  Oriental  Bank,  16 
How,  Pr,  253).  It  seems  to  us  that  to  grant  a  mandatory 
injunction  in  this  case,  compelling  the  defendant  to  take 
down  the  wall  of  a  five  story  brick  building,  because  it 
encroached  one  inch  over  the  line,  when  the  line  encroached 
upon  is  an  open  alley,  would  be  causing  great  injury  to 
the  defendant  without  any  corresponding  advantage  or 
benefit  to  the  plaintiff,  and  as  the  plaintiff  has  other  rem- 
edies or  means  of  obtaining  full  compensation  for  all  the 
injury  she  has  sustained  or  may  sustain,  the  court  ought 
not,  in  the  exercise  of  its  discretion,  to  compel  the  taking 
down  of  the  wall  and  partial  destruction  of  the  building 
by  a  mandatory  injunction.  It  would,  we  think,  be  a  vio- 
lation of  the  rules  and  equitable  principles  by  which  courts 
of  equity  have  always  been  governed.  The  plaintiff  might 
properly  have  claimed  alternative  relief  by  asking  for  an 
injunction  unless  the  defendant  would  pay  the  value  of  the 
land  encroached  upon,  and  such  damage  as  the  taking  or 
appropriation  has  caused  her,  and  offering  to  release  to  the 
defendant  the  strip  so  covered  by  defendant's  wall,  on 
payment  of  such  value  and  damages.  In  that  case  full 
and  ample  compensation  could  have  been  given  her  in  this 
action,  and  she  may  yet  so  amend  her  complaint,  but  if  she 
does  not  elect  to  do  so  within  ten  days  the  complaint 
should  be  dismissed. 

Note  on  Relief  Against  Encroaching  Walls. 

The  opinions  in  the  two  foregoing  cases  contain  a  full  collation 
of  all  the  prior  decisions  on  the  subject  of  relief,  either  defensive  or 
affirmative,  against  encroachincr  walls,  and,  with  the  points  there 
decided,  furnish  a  convenient  summary  of  the  existing  rules. 
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An  interesting  and  perplexing  question  has  long  been  mooted, 
as  to  the  mode  of  getting  possession  of  a  strip  of  land  covered  by  a 
wall  of  a  building,  after  judgment  in  ejectment. 

A  possible  solution  of  the  difficulty  in  many  cases  may  be  worked 
out  from  a  consideration  of  the  effect  of  the  judgment  itself  where 
the  defendant  submits  without  process.  The  rule  in  such  cases,  as 
settled  by  the  authorities,  has  been  well  stated  by  recent  writers  as 
follows : 

"  The  successful  plaintiff  in  ejectment  may,  at  his  election,  if 
opportunity  presents  itself,  take  peaceable  possession  of  the  lands 
in  controversy,  without  the  aid  of  the  sheriff,  and  without  procuring 
a  writ  of  possession  to  be  issued.  The  defeated  party,  in  some  cases, 
surrenders  the  possession  voluntarily,  and  in  others  the  lands  are 
unoccupied  or  the  defendant  may  have  had  only  technical  posses- 
sion. In  such  cases  the  necessity  of  entering  by  virtue  of  the  writ, 
or  any  court  process,  is  obviated.  The  judgment  is  a  complete  pro- 
tection to  the  plaint  iff, against  an  action  of  trespass  for  entering  and 
taking  possession  of  the  land  under  such  circumstances."  Sedg- 
wick &*  Wait  on  Trial  of  TitU  to  Land,  §  549. 

Under  a  broad  application  of  this  rule  in  a  case  where  the  build- 
ings are  so  constructed  that  physical  delivery  of  a  narrow  interven- 
ing strip  is  impossible,  without  demolishing  the  building  of  one  of 
the  parties,  it  might  be  considered,  where  the  defendant  offers  no 
resistance,  or  expressly  waives  claim  to  the  property  or  its  control, 
that  the  possession  had  followed  the  judgment  and  that  plaintiff 
had  acquired  possession  without  process. 

In  respect  to  the  equitable  remedy,  the  doctrine  is  well  illus- 
trated in  the  case  in  the  text,  that  the  equitable  remedy  will  be 
administered  upon  equitable  principles ;  and  the  court  will  not  issue 
a  mandatory  injunction  which  would  cause  a  damage  greater  than 
it  would  remedy. 

The  conclusion  seems  to  follow  that  a  plaintiff  who  is  unwilling 
to  proceed  in  equity,  where  he  may  probably  receive  only  the  value 
of  his  land  which  has  been  taken,  but  pursues  the  inflexible  process 
of  the  common  law  to  secure  his  "  pound  of  flesh."  may  find  that 
the  law  in  its  equal  protection  of  the  defendant  from  incidental 
injury,  has  given  him  little  more  than  a  naked  adjudication  of  his 
rights. 

In   Bowie  v,  Brahe,   2    Abb.  Pr,    161  ;  s.  C,   4    Duer,  676,  it 
appeared  that  plaintiff  and  defendant  owned  adjoining  lots.    Defen- 
dant had  erected  a  building  on  his  lot  which  encroached  one  and 
seven-eighths  inches  upon  plaintiff's  lot.    Plaintiff  then  built  on  his 
Vol.  XXX.— 27 
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own  lot,  placing  his  wall  directly  against  the  wall  of  defendant  s 
building.  He  subsequently  brought  ejectment  to  recover  the  one 
and  seven>eighths  inches,  and  obtained  judgment  and  issued  a  writ 
of  possession  to  the  sheriff.  He  required  the  sheriff  to  deliver  pos- 
session by  removing  from  the  strip  of  land  so  much  of  the  wall  of 
defendant's  building  as  stood  upon  it,  but  forbid  the  sheriff's  inter- 
ference with  the  plaintiff's  building  in  so  doing.  The  defendant 
informed  the  sheriff  that  he  claimed  no  property  in  or  control  over 
the  strip  of  land  or  the  part  of  the  wall  covering  it,  but  forbid  the 
sheriff  interfering  with  his  building  or  any  part  of  the  wall  except 
what  stood  on  that  strip.  The  plaintiff  was  put  as  fully  in  posses- 
sion as  he  could  be  unless  he  had  a  right  to  require  the  sheriff  to 
remove  from  the  strip  recovered,  the  wall  standing  upon  it.  The 
plaintiff  moved  for  ai>  order  requiring  the  sheriff  to  execute  the 
writ  by  removing  from  the  land  recovered  so  much  of  the  wall 
of  defendant's  building  as  stood  upon  it.  The  sheriff  had  not  yet 
returned  the  writ.  Oakley,  C.J. — //>/</, that  the  court  will  not 
direct  the  sheriff  in  what  manner  he  shall  execute  process,  and 
should  not  advise  him  by  ordering  him  to  do  particular  acts,  as 
being  essential  and  proper  in  the  rightful  performance  of  his  duty; 
that  the  sheriff  must  act  under  the  advice  of  his  counsel  on  his 
own  responsibility,  and  if  he  should  refuse  to  return  the  writ  the 
court  would  compel  him  to  do  so,  and  that  when  he  has  made  a 
return,  if  the  plaintiff  deems  it  false  he  must  seek  his  remedy  by  an 
action  or  otherwise  as  he  maybe  advised.  The  motion  was  there- 
fore denied. 

It  has  been  held,  also,  that  a  sheriff  is  bound  to  know  and  ascer- 
tain his  rights  under  an  execution  and  levy,  and  the  plaintiff  is  not 
bound  to  instruct  him.  So  far  as  the  plaintiff  assumes  to  direct  the 
officer,  the  latter  is  relieved  from  responsibility,  but  he  cannot  cast 
upon  the  plaintiff  the  burden  of  deciding  for  him  in  respect  to  his 
official  duty  (Ansonia  Brass  and  Copper  Co.  v.  Babbitt,  74  N.  V, 

395'  403). 

The  rule  that  the  sheriff  must  act  on  his  own  responsibility  in 
the  execution  of  process,  and  that  the  court  will  not  direct  or  advise 
him  as  to  the  manner  of  executing  it,  was  also  adopted  in  Matter 
of  Steamship  Circassian,  50  Bard,  490. 
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CRANE   V.  POWELL. 

N.  Y.  Court  of  Appeals  ;  October,  1893. 

[  Aff'g  46  State  Rep.  668  ;  s.  c,  19  N.  Y.  Supp.  220.] 

f.  Pleading  ;  Statute  of  FraudsJl    Where  a  complaint  on  contract 

does  not  show  the  contract  sued  on  to  be  invalid  under  the 

Statute  of   Frauds,  the  statute  is  waived   by  defendant  unless 

•     specially  pleaded  as  a  defense,  and  cannot  be  taken  advantage 

of  under  a  general  denial.* 
2.  Trial;  Dismissal  of  Complaint^  It  jd-^wij,  that  the  Statute  of 
Frauds  merely  introduces  a  new  rule  of  evidence  and  does 
not  make  a  contract  not  complying  with  it  illegal ;  and  there- 
fore, although  plaintiff  prove  only  an  oral  contract,  defendant 
cannot  for  the  first  time  interpose  the  statute  by  a  motion  to 
dismiss  the  complaint. 

Appeal  from  a  judgment  of  the  General  Term  of  the 
N.  Y.  Common  Pleas,  v^hich  modified,  and  as  modified 
affirmed,  a  judgment  entered  upon  a  verdict  for  plaintiff  ; 
and  also  affirmed  an  order  denying  defendant's  motion 
for  a  new  trial. 

Action  for  breach  of  a  contract  to  rent  brought  by 
Julia  M.  Crane  against  Seneca  D.  Powell. 

At  the  trial  a  verdict  was  given  for  plaintiff. 

The  General  Term  affirmed  the  judgment  for  plaintiff, 
holding  that  thje  Statute  of  Frauds  must  be  specially 
pleaded  to  be  available  [reported  in  46  State  Rep.  668 ; 
S.  C,  19  N.  Y.  Supp.  220]. 

The  further  facts  are  fully  stated  in  the  opinion. 

Henry  Major  (C  Godfrey  Patterson,  attorney),  for 
appellant — I.     Defendant    could    avail   himself     of    the 

♦  See  note  at  the  end  of  this  case. 
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Statute  of  Frauds  under  his  general  denial ;  especially  as 
it  appeared  by  plaintiff's  own  evidence  that  the  contract 
was  invalid  under  the  statute  (citing  Milbank  v,  Jones, 
127  N,  V,  370;  Russell  V.  Burton,  66 Bari.  539  ;  Oscanyan 
V.  Arms  Co.,  103  U,  5.  261  ;  Gary  v.  Western  Union  Tel. 
Co.,  20  Ab6.  N,  C.  333  ;  Blanck  v.  Littell,  9  Daly,  268  ; 
Amburger  v.  Marvin,  4  E,  Z>.  Smith,  393  ;  Gibbs  v,  Nash, 
4  Barb.  45 1  ;  Ontario  Bk.  v.  Root,  3  Paige  Ck,  480 ;  Cham- 
plin  V.  Parish,  11  Id.  405  ;  Elting  v.  Vanderlyn,  4  Johns, 
237,  239 ;  Alger  v.  Johnson,  4  Supm.  Ct.  {T.  &  C.)  632  ; 
Harris  v.  Knickerbacker,  5  Wend.  638  ;  Cozine  v.  Graham, 
2  Paige,  177;  Duffy  v.  O'Donovan,  46  -A^.  Y.  223,226; 
Marston  v.  Swett,  66  Id.  206 ;  Barrein  v.  Southack.  7  N. 
Y.  Supp.  324 ;  May  v.  Sloan,  loi  V.  5.  231,  232 ;  Dumphy 
V.  Ryan,  116  Id.  491,  495). 

John  IV.  Weed^  for  respondent. — I.  The  defense  of  the 
Statute  of  Frauds  is  not  available  to  defendant  because  it 
was  not  pleaded  (citing  Porter  v.  Wormser,  94  N.  Y.  450 ; 
Hamer  v.  Sidway,  124  Id.  538  ;  Wells  v.  Monihan,  129  Id. 
161  ;  Oliver  v.  Moore,  53  Hun,  472  ;  Ambler  v.  Skinner,  7 
Robt.  561,  563). 

O'Brien,  J. — The  plaintiff  recovered  damages  for  the 
breach  of  an  agreement,  which,  on  the  trial,  appeared  to 
be  oral.  The  complaint  alleges  that  the  plaintiff,  in  the 
month  of  October,  1887,  was  in  the  possession  under  a 
lease  of  a  house  in  the ,  city  of  New  York,  and  that  she 
entered  into  an  agreement  with  the  defendant  whereby  the 
defendant  leased  from  her,  for  the  term  of  one  year  from 
the  first  day  of  November,  1887,  the  two 'front  rooms  on 
the  second  floor,  and  the  back  parlor  and  extension  room, 
with  the  use  of  the  front  parlor  on  the  first  floor,  with 
board  and  attendance  to  be  furnished  during  the  time  by 
the  plaintiff  for  the  defendant  and  his  assistant  or  associ- 
ate in  business,  for  the  sum  of  $3,250,  payable  in  equal 
monthly  payments  of  $270.83  in  advance.  The  defendant 
>vas  a  practicing  physician,  and  the  rooms  were  intended, 
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in  part,  at  least,  to  serve  the  purpose  of  an  office,  in  which 
the  defendant  was  to  carry  on  his  business.  The  defend- 
ant, in  pursuance  of  this  agreement,  entered  into  and  took 
possession  of  the  rooms,  and  used  them  for  the  purpose 
intended,  and  he  and  his  associate  were  furnished  with 
board  and  attendance  until  the  month  of  June,  1888, 
when,  without  the  consent  of  the  plaintiff,  he  abandoned 
the  premises,  and  refused  to  further  perform  the  agree- 
ment on  his  part,  though  the  plaintiff  was  at  all  times 
ready  and  willing  to  perform  on  her  part.  It  was  also 
stipulated,  as  a  part  of  said  agreement,  that  the  defendant, 
for  the  purpose  of  his  business,  should  have  the  privilege 
of  affixing,  in  a  suitable  place  on  the  front  of  the  house, 
his  business  sign,  and  that  in  pursuance  of  that  right,  con- 
ferred by  the  agreement,  he  did  affix,  upon  taking  posses- 
sion on  the  first  of  November,  at  the  side  of  the  front 
door,  a  metallic  sign  with  his  name  and  professional  busi- 
ness upon  it,  and  also  words  and  figures  indicating  when 
he  could  be  found  by  patients  and  callers  at  his  rooms  in  the 
house.  The  judgment  appealed  from  was  recovered  by 
the  plaintiff  as  damages  for  a  breach  of  this  agreement.  It 
appears  that  he  paid  the  stipulated  monthly  payments 
only  up  to  June  i,  1888,  and  the  plaintiff  claims  that  on 
or  about  July  I  thereafter,  in  consequence  of  the  defend- 
ant's refusal  to  further  perform  his  agreement,  her  home 
and  business  were  broken  up  and  she  was  obliged  to  sur- 
render her  lease,  which  then  had  about  two  years  to  run, 
to  her  landlord.  The  jury  allowed  the  plaintiff  for  the 
month  of  June  the  whole  of  the  monthly  payment,  but 
the  General  Term  modified  the  damages  for  that  month 
by  deducting  what  it  would  actually  cost  the  plaintiff  to 
furnish  board  for  two  persons  during  that  time,  and  for 
the  four  remaining  months  of  the  time  the  plaintiff  recov- 
ered only  the  profits  which  she  would  have  made  had  the 
defendant  performed. 

The  defendant's  answer  admits  that  during  the  time 
he  was  engaged  in  business  as  a  physician,  and  that  the 
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plaintiff,  at  the  time  of  the  alleged  agreement,  was  the 
lessee  of  and  in  possession  of  the  house,  and  all  the  other 
allegations  of  the  complaint  were  denied,  but  no  other 
defense  was  pleaded.  At  the  trial  it  appeared  that  the 
contract  sued  upon  was  not  in  writing,  but  the  defendant 
made  no  objection  to  oral  proof  to  establish  it,  and  the 
plaintiff  was  permitted,  without  objection,  to  testify  to  a 
verbal  agreement  to  sustain  the  allegations  of  the  com- 
plaint. When  the  plaintiff  rested,  however,  and  again  at 
the  close  of  the  case,  the  defendant  moved  to  dismiss  the 
complaint,  on  the  ground,  among  others,  that  as  the  agree- 
ment was  not  in  writing,  and  as  it  was  not  to  be  performed 
within  one  year  from  the  making  thereof,  it  was  void  by 
the  Statute  of  Frauds.  The  court  refused  to  rule  in 
accordance  with  this  request,  and  the  defendant  excepted. 
The  defendant,  in  his  own  behalf,  testified  that  there  was 
no  time  specified  for  the  duration  of  the  agreement,  and 
there  was  a  sharp'conflict  in  the  evidence  between  him  and 
the  plaintiff,  who  claimed  that  it  was  to  last  for  one  year. 
The  plaintiff's  version  of  the  transaction  was  sustained  in 
some  degree  by  circumstances  and  by  proof  of  admissions 
claimed  to  have  been  made  by  the  defendant.  That 
question  was  submitted  to  the  jury  by  the  learned  trial 
judge,  with  proper  instructions,  and  the  verdict  must  be 
taken  as  a  conclusive  determination  of  the  issue.  But 
the  learned  judge  distinctly  ruled  and  charged  the  jury 
that  the  defendant  was  in  no  position  to  urge  the  invalid- 
ity of  the  contract  under  the  Statute  of  Frauds,  by  reason 
of  his  omission  to  plead  that  defence,  and  to  the  ruling 
and  the  charge  to  the  same  effect  there  was  an  exception. 
The  result  in  the  courts  below  thus  turned  upon  the 
omission  of  the  defendant  to  plead  the  statute,  and  the 
first  and  perhaps  only  question  presented  by  the  appeal 
is  one  of  pleading.  Preliminary  to  that  question  it  should 
be  observed  that  contracts  that  by  their  terms  are  not  to 
be  performed  within  one  year  were  valid  at  common  law, 


ABBOTT'S    NEW    CASES.  42^ 

Crane  v.  Powell. 

though  not  in  writing,  but  the  statute  enacted  that  there- 
after such  agreements  should  be  void  unless  reduced  to 
writing,  and,  therefore,  a  new  defense  was  created  with 
respect  to  such  agreements  as  were  within  the  statute. 
The  Statute  of  Frauds  does  not  prohibit  the  making  of 
any  agreement  in  any  way  that  the  parties  may  see  fit,  nor 
render  them  illegal  or  immoral  if  not  made  in  some  par- 
ticular way.  It  simply  requires  that  certain  agreements 
must  be  proved  by  a  writing.  It  introduced  a  new  rule 
of  evidence  in  certain  cases  without  condemning  as  illegal 
any  contract  that  was  legal  before.  The  vital  fact  that 
was  in  issue  in  this  case  was  whether  the  agreement  set 
forth  in  the  complaint  was  made.  The  jury  found  that  it 
was,  and  it  might  be  a  question  whether  this  court  can 
review  that  finding  upon  the  record  as  it  stands.  The 
motion  to  dismiss  the  complaint  presents  the  question 
whether  there  was  any  evidence  of  the  contract  and  noth- 
ing else.  If  there  was  any  proof  to  establish  the  agree- 
ment sued  upon  or  tending  to  establish  it  (within  the 
rules  sanctioned  by  this  court)  then  the  finding  is  beyond 
the  power  of  review  and  is  conclusive.  A  material  fact 
may  sometimes  be  found  by  a  jury  upon  other  than 
strictly  legal  evidence.  When  proof  is  offered  to  estab- 
lish it  that  is  not  of  the  quality  or  character  required  by 
law,  and  it  is  not  objected  to,  the  other  party  is  deemed 
to  assent  to  another  mode  of  proof  of  an  inferior  or  sec- 
ondary nature,  and  when  such  proof  is  in  the  case,  the 
error,  if  any,  is  not  reached  by  a  motion  to  dismiss  the 
complaint.  Now,  the  plaintiff  in  this  case  gave  proof  of 
an  oral  agreement  which  showed  that  the  minds  of  the 
parties  met,  and  that  there  was  mutual  assent  with  refer- 
ence to  the  subject-matter,  and  this  is  ordinarily  the  very 
essence  of  a  contract.  It  tended  to  sustain  the  complaint, 
as  the  defendant  did  not  elect  to  insist  upon  the  statutory 
form  of  proof,  but  virtually  assented  to  the  mode  of  proof 
that  had  always  been  sanctioned  by  the  rules  of  the  com- 
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mon  law.  Under  these  circumstances,  it  seems  to  me  that 
we  cannot  say  that  the  finding  of  the  jury  is  without  any 
evidence  to  sustain  it,  or  that  the  defendant's  exception  to 
the  refusal  of  the  trial  judge  to  dismiss  the  complaint  is 
good. 

In  Flora  v,  Corbean  (38  N,  K  iii),  it  was  held  that 
where  testimony  tending  to  establish  a  material  fact, 
although  incompetent  in  its  nature,  is  received  without 
objection,  the  party  has  a  right  to  insist  upon  the  facts 
shown  thereby  or  based  thereon  (Sharpe  v.  Freeman,  45 
N,  Y.  802,  808  ;  Matter  of  Yates,  99  A/.  94,  loi). 

So  it  was  held  in  Howard  v.  Sexton  (4  N,  F.  157),  that 
a  witness  might  be  convicted  of  perjury  in  falsely  swear- 
ing to  a  parol  promise  within  the  Statute  of  Frauds, 
although  that  mode  of  proof  would  have  been  incompe- 
tent if  objected  to. 

Judge  Gardner,  in  the  opinion  of  the  court,  remarked : 
"  The  evidence  was  material,  for  it  proved  the  promise. 
It  was  not,  perhaps,  competent,  if  the  objection  had  been 
taken  in  season.  All  secondary  evidence  becomes  incom- 
petent if  objected  to.  But  if  the  parties  choose  to  rely 
upon  it,  a  witness  is  not  thereby  absolved  in  conscience  or 
law  from  his  obligation  to  speak  the  truth."  The  defend- 
ant's contention  upon  this  appeal  cannot  be  sustained, 
unless  we  hold  that  the  plaintiff's  testimony,  showing  an 
agreement  by  parol,  amounted  to  nothing  and  must  now 
be  treated  as  if  not  given.  The  experience  of  anyone 
familiar  with  trials  in  the  first  instance  is  that  nothing  is 
more  common  than  to  give  proof  of  facts,  which  is  not 
strictly  competent,  but  which,  if  not  objected  to,  may  be 
the  basis  for  findings  which  are  beyond  the  power  of  this 
court  to  review.  The  defendant's  exception  to  the  refusal 
to  dismiss  the  complaint  raises  no  question  here,  except 
the  presence  in  the  record  of  any  evidence  whatever  for 
the  consideration  of  the  jury  upon  the  issue  raised  by  the 
answer  as  to  whether  the  agreement  alleged  in  the  com- 
plaint was  made  or  not.    There  were,  according  to  some 
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of  the  cases,  two  methods  in  which  the  defendant  could 
have  raised  the  question  that  he  is  now  seeking  to  review, 
namely,  by  objection  to  the  proof  given,  or  by  specifically 
pleading  the  Statute  of  Frauds  as  a  defence.  But  he  has 
omitted  to  avail  himself  of  either  the  one  or  the  other. 
When  the  statute  is  set  up  as  a  defence,  the  objection  to 
any  other  mode  of  proof  than  that  required  by  the  statute 
is  to  be  deemed  as  made  in  advance,  and  the  defendant  may 
raise  the  question  at  any  time  before  the  case  is  submitted 
to  the  jury.  If  the  defendant  neither  pleads  the  statute 
nor  objects  to  what  may  be  called  the  common-law  proof 
of  the  agreement,  it  ought  to  be  held,  I  think,  even  upon 
the  authority  of  the  earlier  cases,  that  he  has  waived  the 
objection. 

These  views  are  confirmed  and  illustrated  by  the  appli- 
cation of  a  principle  which  is  settled  beyond  debate. 
When  the  complaint  alleges  a  verbal  agreement  within  the 
statute,  and  the  defendant,  by  his  answer,  admits  it  with- 
out pleading  the  statute  as  a  defence,  he  is  deemed  to  have 
waived  its  benefits  (Cozine  v.  Graham,  2  Paige  Ch,  177  ; 
Vaupell  V.  Woodward,  2  Sandf.  Ch,  143  ;  Harris  v.  Knicker- 
backer,  5  Wend,6i%\  Brown  on  St.  of  Frauds,  §§  135,  508; 
Duffy  V,  O'Donavan,  46  N.  Y.  226  ;  Marstori  v.  Swett,  66 
Id.  206). 

Now,  all  that  the  defendant  admits  in  such  a  case  is 
the  existence  of  a  verbal  agreement,  void  by  the  statute. 
But,  nevertheless,  the  law  treats  it  as  valid  and  binding, 
since  the  defendant,  by  omitting  to  raise  the  question  at 
the  proper  time  and  in  the  proper  way,  is  deemed  to  have 
waived  the  necessity  of  proof  such  as  the  statute  requires. 

If  this  constitutes  a  waiver  why  not  hold  that  any 
other  course  equivalent  to  it  is  a  waiver  also  ?  What  real 
difference  can  there  be  in  principle  between  such  a  case 
and  the  one  at  bar,  where  the  defendant,  failing  to  plead 
the  statute,  allowed  verbal  proof  to  be  given  of  the  agree- 
ment alleged  in  the  complaint  at  the  trial  without  objec- 
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tion  ?  It  IS  difficult  to  show  that  there  is  any  satisfactory 
distinction  in  reason  between  the  two  cases. 

But  the  important  question  in  the  case,  and  upon 
which  we  prefer  to  let  the  decision  rest,  is  whether,  in  the 
light  of  the  adjudged  cases,  it  is  not  necessary  for  a 
defendant  who  intends  to  avail  himself  of  the  benefit  of 
the  statute,  as  a  defence  to  an  action  for  damages  for 
breach  of  a  verbal  agreement,  within  the  statute,  to  speci- 
fically plead  it. 

It  is  safe  enough  to  premise  that  the  authorities  are 
not  all  in  harmony  on  this  question  any  more  than  they 
are  upon  many  other  questions  with  respect  to  the  con- 
struction and  application  of  the  statute  itself.  In  Eng- 
land, under  the  rules  framed  in  pursuance  of  the  Judica- 
ture Act,  and  in  some  of  our  sister  States,  it  is  necessary 
to  plead  the  statute  {Am.  &  Eng.  Ency,  of  Law,  p.  747, 
vol.  8,  note  2  ;  Graffam  v.  Pierce,  143  Mass.  386 ;  Law- 
rence  v.  Chase,  54  Me.  196 ;  Farwell  v.  Tillson,  76  Id.  227 ; 
Bird  V.  Munroe,  66  Id.  337,  346;  Boston  Duck  Co.  v. 
Dewey,  6  Gray,  446). 

In  this  State  cases  may  be  found  where  the  opinion  is 
expressed  that  the  defendant  may  avail  himself  at  the 
trial  of  the  benefit  of  the  statute,  under  the  general  issue, 
by  objection  to  verbal  proof  of  the  contract.  Some  of 
these  cases  and,  perhaps,  the  principal  ones,  have  already 
been  cited  to  show  when  and  how  the  defendant  is 
deemed  to  have  waived  the  benefit  of  the  statute  by 
admitting  the  allegations  of  the  complaint.  It  is  proper, 
I  think,  to  observe  that  they  are  cases  where  the  com- 
plaint was  admitted  in  some  way  or  the  decision  was 
before  the  Code  or  founded  upon  authority  antecedent  to 
it.  The  recent  cases  in  this  court  sustain  the  view  that  it 
is  necessary  to  plead  the  statute.  In  Porter  v.  Wormser 
(94  N.  Y.  450),  Judge  Andrews  said:  "The  general 
rule  is  that  the  defence  of  the  Statute  of  Frauds  must  be 
pleaded.  *  *  *  It  cannot  be  doubted  that  if  the  defend- 
ants had  brought  an  action  to  recover  a  balance  claimed 
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to  be  due  on  the  contract  for  the  purchase  of  the  bonds 
without  disclosing  whether  the  contract  was  oral  or 
written,  the  plaintiff  would  have  been  bound  to  plead  the 
statute  to  avail  himself  of  its  protection."  In  that  case 
the  plaintiff  had  recognized  the  existence  of  the  contract 
by  bringing  an  action  upon  it,  and  it  was  held  that  he  was 
not  in  a  position  to  question  the  validity  of  it  under  the 
statute. 

In  Hamer  v.  Sidway  (124  N,  Y,  S3^)>  the  action  was 
against  the  executors  of  a  deceased  person  upon  a  verbal 
promise  to  his  nephew  that  he  would  give  him  a  large  sum 
of  money  at  twenty-one,  if,  in  the  meantime,  he  would 
abstain  from  the  use  of  liquor,  cigars,  billiards,  etc.  The 
promise  was  confirmed  by  a  letter  from  the  uncle  after 
the  boy  became  of  age.  It  was  insisted  that  the  promise 
was  within  the  statute.  After  stating  that  the  deceased 
had  waived  the  defence  by  his  letter  and  statements  sub- 
sequent to  the  time  of  performance,  the  court,  Parker, 
J.,  delivering  the  opinion,  said  :  "  Were  it  otherwise  the 
statute  could  not  now  be  invoked  in  aid  of  the  defendant. 
It  does  not  appear  on  the  face  of  the  complaint  that  the 
agreement  is  one  prohibited  by  the  Statute  of  Frauds, 
and,  therefore,  such  defence  cannot  be  made  available 
unless  set  up  in  the  answer."  In  Wells  z/.  Monihan  (129 
N,  Y.  161),  the  action  was  upon  a  written  promise  to  pay 
the  debt  of  another  without  expressing  any  consideration, 
and  it  was  urged  upon  the  argument  here  that  it  was  void 
under  the  statute.  Passing  upon  that  point,  Judge  FiNCH 
said  :  "  So  far  as  the  defence  in  this  case  rests  upon  the 
Statute  of  Frauds  it  must  fail  for  two  reasons.  No  such 
defence  has  been  pleaded,  and  it  is  not  raised  by  the  aver- 
ments of  the  complaint,  and  without  one  or  the  other  of 
these  conditions  the  defence,  if  existing,  cannot  be  made 
available." 

Without  referring  to  other  cases  in  which  the  precise 
point  does  not  seem  to  have  been  discussed  or  noticed, 
sufficient  appears  to  show  the  tendency  of  late  decisions 
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in  this  court.  They  announce  a  rule  well  settled  and  famil- 
iar in  analogous  cases.  The  Statute  of  Frauds  is  a  shield 
which  a  party  may  use  or  not  for  his  protection  just  as  he 
may  use  the  Statute  of  Limitations,  the  statute  against 
usury,  that  against  betting  and  gaming,  and  others  that 
might  be  mentioned.  I  take  it  to  be  a  general  rule  of 
universal  application  that  the  statutes  last  mentioned  are 
not  available  to  a  party  unless  specifically  pleaded,  and 
there  is  no  reason  for  making  the  Statute  of  Frauds  an 
exception  to  the  rule. 

The  present  system  of  procedure  is  founded  upon  the 
idea  that  litigants  should,  when  possible,  know  in  advance 
the  precise  questions  they  must  meet  at  the  trial.  When 
a  contract  is  set  out  in  the  complaint  as  the  cause  of 
action,  and  the  defendant  intends  to  assail  it  on  some  special 
or  statutory  ground,  the  general  spirit  of  the  system  is  not 
complied  with  unless  notice  is  given  of  this  intention  to 
the  opposing  party  by  the  pleadings. 

In  the  solution  of  this  question  the  provisions  of  the 
Code  should  not  be  overlooked.  The  statute  may  be 
used  as  a  defence  to  actions  on  certain  agreements.  A 
defence  must  now  be  presented,  either  by  demurrer  or 
answer  {Code,  §  487). 

When  the  defect  in  the  plaintiff's  cause  of  action 
appears  on  the  face  of  the  complaint,  the  defence  must 
be  interposed  by  demurrer  (§  488).  When  the  complaint 
does  not,  as  in  this  case,  disclose  an  invalid  agreement 
upon  its  face,  but  it  is,  in  fact,  invalid  for  some  reason, 
the  defendant  must  take  the  objection  by  answer  (§  498), 
and  if  the  objection  is  not  taken  in  either  way,  the  defend- 
ant is  deemed  to  have  waived  it  (§  499).  The  conclu- 
sion is  thus  reached  that  the  defendant  waived  the  benefit 
of  the  statute  in  this  case  by  omitting  to  plead  it. 

It  is  claimed  by  the  learned  counsel  for  the  plaintiff, 
that  the  agreement,  as  pleaded  and  proven,  was  not  within 
the  statute  since  it  amounted  to  a  renting  of  apartments 
in  a  city  house   for  business  purposes,  with   board    and 
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lodging  added,  and  was,  therefore,  good  as  a  verbal  lease 
for  one  year  (Blumenthal  v,  Bloomingdale,  lOO  N,  Y. 
558  ;  Laughran  v.  Smith,  75  Id.  205,  209  ;  Reeder  v,  Sayre, 
70  Id.  180,  184  ;  Oliver  z;.  Moore,  53  Hun,  472  ;  S.  C.  affd., 
131  N.  K  589). 

It  is  unnecessary  to  consider  this  question,  as  the  con- 
clusion reached  with  reference  to  the  question  of  pleading 
is  fatal  to  the  appeal. 

The  judgment  should  be  affirmed. 

All  the  judges  concurred,  except  Earl  and  Peckham, 
JJ.,  dissenting. 

Judgment  affirmed. 

Note  on  Pleading  the  Statute  of  Frauds. 

Under  the  decision  in  the  text,  some  question  may  be  raised  as 
to  the  proper  mode  of  taking  advantage  of  the  statute  in  an  an- 
swer under  the  New  Proced-are.  Different  modes  prevailed  at  com- 
mon law  and  in  equity  respectively. 

In  the  language  of  the  Law  of  Pleading  at  Common  Law,  "  to 
plead  "  a  public  and  general  Statute,  means  to  state  the  facts  which 
bring  the  case  under  the  condemnation  of  the  statute.  The  court 
took  judicial  notice  of  the  existence  of  the  statute.  In  case  of  a 
private,  local  or  foreign  statute  where  the  court  could  not  take  judi- 
cial notice,  the  pleader  must  also  allege  the  existence  of  the  statute 
and  state  either  the  substance  or  the  words  of  the  provision  relied 
on.  In  neither  case  was  he  at  common  law  required  to  go  beyond 
this,  and  add  that  he  intended  to  take  advantage  of  the  statute;  his 
plea  sufficiently  indicated  that  purpose. 

The  following  is  the  form  sanctioned  at  common  law: 

Because  he  saith,  that  the  several  supposed  promises  and  under- 
takings in  the  said  {first  aiid second)  counts  respectively  mentioned 
were  special  promises,  and  each  of  them  was  a  special  promise  for 
the  debt  of  another  person,  to  wit,  the  sp-id  A.  P.,  and  that  no  agree- 
ment in  respect  of  or  relating  to  the  supposed  causes  of  action  in 
the  {first  and  second)  counts  of  the  saiddeclaration.or  either  of  hem, 
nor  any  memorandum  or  note  thereof  wherein  the  consideration  or 
considerations  of  the  said  special  promises,  or  either  of  them,  was 
or  were  stated  or  shown,  was  or  is  in  writing,  or  was  or  is  signed  by 
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the  said  defendant,  or  by  any  other  persons  by  him  thereunto  law- 
fully authorized  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  this,  etc.  3  Chitty  PL  909  (14  Am.  ed.). 
Approved  in  Lawrence  t/.  Chase,  54  Me,  196. 

Under  the  common  law  practice  it  has  been  well  held  that  a 
plea  in  these  words :  '*  That  the  engagement  or  debt  sued  on  was 
a  promise  to  assume  for  the  debt,  default  or  miscarriage  of  another  " 
is  bad  on  demurrer.  The  demurrer  was  thus  expressed,  that "  said 
plea  is  an  attempt  to  plead  the  statute  of  frauds  without  setting  out 
the  averments  to  sustain  such  a  plea." 

Held  that  the  demurrer  was  properly  sustained. 

The  plea  was  bad  in  that  it  failed  to  aver  further  that  the 
contract  sued  on  was  not  evidenced  by  a  writing  signed  by  the  de- 
fendant, and  expressing  the  consideration  for  the  promise  to  an- 
swer for  the  alleged  debt,  default  or  miscarriage  of  another.  Hunt 
V.  Johnson  (Ala.),  n  So.  Rep.  387. 

On  the  other  hand  in  Hotchkissi/.  Ladd,  36  Vt,  ^^-^  {Assumpsit), 
a  plea  of  the  statute  of  frauds  alleged  that  the  promises  mentioned 
were  special  promises  to  answer  for  the  debt  of  another,  to  wit, 
W.  K.  W.,  and  that  there  was  no  memorandum  in  writing.  And  it 
was  field  that  the  plea  was  good. 

In  Edelin  v,  Clarkson's  Executors,  3  B.  Monroe  (Ky.),  31,  1842,  a 
plea  that  the  note  sued  on  *'  was  given  in  consideration  of  a  sale  of 
land  not  evidenced  by  writing,"  was  held  not  a  plea  setting  up  the 
statute  of  frauds  in  bar  of  the  action,  but  only  a  plea  of  failure  of 
consideration. 

In  equity  the  rule  was  different  from  that  at  common  law,  for 
the  defendant's  pica  was  a  statement  intended  to  excuse  his  refrain- 
ing from  answering,  and  unusual  strictness  was  applied  by  the  chan- 
cellors, especially  to  pleas  of  a  technical  character  like  the  present. 

A  plea  in  equity  setting  up  the  statute  of  frauds  alleged  the 
existence  and  substance  of  the  statute  so  far  as  relied  on,  and  also 
stated  the  facts  relied  on  as  bringing  the  case  under  the  condem- 
nation of  the  statute,  and  it  has  several  times  been  held  that  where 
the  making  of  a  verbal  contract  is  admitted  by  defendant,  the  in- 
tention to  claim  the  benefit  of  the  statute  must  be  also  expressly  in- 
sisted  on  in  the  plea. 

The  following  is  an  approved  form  in  the  English  Chancery. 

"  As  to  so  much  of  the  said  bill  as  seeks  to  compel  this  defendant 
or  any  persons  claiming  under  him  to  execute  a  lease  in  writing  of 
the  several  lands  and  tenements  in  the  said  bill  mentioned,  or  of  any 
of  them  or  any  part  thereof  pursuant  to  the  pretended  agreement  in 
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the  bill  mentioned,  and  as  to  any  relief  thereby  prayed  touching 
such  lease  and  agreement,  this  defendant  doth  plead  in  bar,  and  for 
plea  saith  that  by  an  act  of  parliament  made  in  the  twenty-ninth 
year  of  the  reign  of  his  late  Majesty  King  Charles  the  Second,  en- 
titled, *  An  act  for  the  prevention  of  frauds  and  perjuries'  it  is 
amongst  other  things  enacted,  that  from  and  after  the  24th  day  of 
June,  1667,  no  action  shall  be  brought  whereby  to  charge  any  per- 
son upon  any  contract  of  lands,  tenements,  hereditaments  or  any 
interest  in  or  concerning  them,  unless  the  agreement  upon  which 
such  action  shall  be  brought  or  some  memorandum  or  note  thereof 
shall  be  in  writing  and  signed  by  the  party  to  be  charged  therewith, 
or  some  other  person  thereunto  lawfully  authorized.  As  by  the  said 
act  may  appear ;  and  this  defendant  avers  that  neither  he,  this  de- 
fendant, nor  any  person  by  him  lawfully  authorized,  did  ever  make 
or  sign  any  contract  or  agreement  in  writing  for  making  or  execut- 
ing any  lease  to  the  said  complainant  of  the  same  premises  or  any  of 
them  or  of  any  part  or  parcel  thereof  or  to  any  such  effect  as  by 
the  said  bill  is  suggested,  or  any  memorandum  or  note  in  writing  of 
any  agreement  whatsoever  for  or  concerning  the  demising  or  leas- 
ing or  making  or  executing  any  lease  of  the  said  premises  or  any  of 
them  or  any  part  or  parcel  thereof  to  the  complainant.  And  there- 
fore this  defendant  doth  plead  the  said  act  of  parliament  and  the 
matters  aforesaid  in  bar  to  so  much  and  such  part  of  the  said  bill  as 
seek  to  compel  this  defendant  or  any  person  or  persons  claiming 
under  him  to  execute  a  lease  to  the  complainant  of  the  several 
lands  and  tenements  in  the  bill  mentioned  or  any  of  them  or  any 
part  or  parcel  thereof  pursuant  to  th^said  pretended  agreement  and 
as  to  any  the  relief  thereby  prayed  touching  such  lease  and  agree- 
ment, and  humbly  prays  the  judgment  of  this  honorable  court 
whether  he  shall  be  compelled  to  make  any  further  or  other  an- 
swer," etc. 

The  following  are  the  important  cases : 

Skinner  v,  M'Douall,  2  De  G.  &^  ^m.  265,  specific  performance. 
Defendant  alleged  that  no  formal  note  of  agreement  charged  by 
the  bill  was  made,  and  denied  that  any  binding  agreement  ever  ex- 
isted ;  but  he  did  not  expressly  claim  the  benefit  of  the  statute  of 
frauds.  Held  at  the  hearing,  that  he  was  not  entitled  to  any  benefit 
of  the  statute. 

Battell  V.  Matot,  58  Vt.  271,  1885.  An  admission  on  a  bill  to  re- 
strain the  cutting  down  of  trees,  that  defendant  had  made  a 
verbal  contract  with  the  owner  for  the  sale  of  the  trees  is  a  formal 
waiver  of  all  benefit  derivable  from  the  statute  of  frauds,  unless  at 
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the  same  time  the  benefit  of  the  statute  is  insisted  on  in  clear  and 
explicit  language.  It  is  not  sufficient  to  allege  that  it  was  a  "  ver- 
bal contract,"  and  that  it  "  invests  the  defendant  with  no  title  to 
the  trees." 

Compare  Rhodes  r.  Rhodes,  3  Sand/,  Ck.  279.  Bill  for  specific 
performance.  The  answer  denied  the  contract  and  alleged  that 
if  any  agreement  was  made,  it  was  not  in  writing,  and  utterly  void 
in  law.  Quaere :  whether  the  allegation  in  the  answer  could  be 
deemed  a  suflficient  plea  of  the  statute  of  frauds. 

In  Schoonmaker  v,  Plummer  (///.  1892,  29  N.  E.  Rep,),  11 14  (bill 
for  specific  performance  of  contract  to  convey  title  to  land),  the  de- 
fendants in  their  answer,  "  assert  that  there  never  was  any  gift  of  said 
premises  to  either  of  the  complainants,  and  assert  that  if  either  or 
both  should  testify  to  such  gift,  they  will,  by  their  statement  as  they 
have  in  their  bill,  show  only  such  parol  gift  as  is  governed  by  the 
statute  of  frauds  and  perjuries,  and  of  no  avail  against  those  defend- 
ants, or  either  of  them." 

Held,  a  sufficient  pleading  of  the  statute.  '*  It  is  true,"  said  the 
court,  "the  allegation  is  not  very  formal  and  does  not  conform  to  the 
recognized  precedents,  but  we  think  it  sufficient  in  substance,  es- 
pecially in  view  of  the  fact  that  the  bill  on  its  face  alleges  the  gift  or 
a  parol  gift.  The  allegation  of  the  answer  seems  to  show  with  suffi- 
cient certainty  that  the  gift  alleged  in  the  bill  is  a  parol  gift ;  that 
it  is  obnoxious  to  the  provisions  of  the  statute  of  frauds  and  perju- 
ries, and  that  said  gift  is  of  no  avail,  that  is,  is  void,  as  against  the 
defendants."     Decision  below  affirmed. 

Under  the  Code,  all  that  the  answer  is  required  to  contain  (be- 
sides denial)  is  a  statement  of  any  new  matter  constituting  a  defense. 

The  case  in  the  text  leaves  it  perhaps  doubtful  whether  the 
statute  of  frauds  is  new  matter  constituting  a  defense,  or  is  merely  a 
special  denial  required,  not  by  the  words  of  the  Code,  but  by  its  gen- 
eral policy,  as  intending  that  defendant  shall  give  fair  notice  of  the 
questions  to  be  litigated. 

If  it  be  new  matter  constituting  a  defense,  then  the  burden  of 
bearing  it  will  be  upon  the  defendant.  No  case  in  any  jurisdiction 
seems  to  have  gone  so  far  as  that.  The  recent  cases  on  the  point 
are  to  the  contrary,  as  follows: 

Jonas z/.  Field,  83  Ala.  445,  opinion  by  Clopton,  J.,  1887.  Action  to 
recover  damages  for  a  breach  of  a  contract  of  employment  alleg^ed 
in  employment  as  a  bookkeeper  for  12  months.  Plea  of  the  general 
issue  and  the  statute  of  frauds.  The  evidence  of  both  sides  being 
in,  the  court  instructed  the  jury  virtually  that  notwithstanding  the 
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complaint  alleged  a  contract  valid  in  form  though  not  in  writing, 
the  onus  was  on  the  defendant  to  prove  the  invalidity,  by  proving  a 
contract  required  to  be  in  writing  by  the  statute  of  fraud  s. 

Held,  an  erroneous  instruction.  The  court  said :  "  At  com- 
mon law  the  defense  of  the  statute  of  frauds  could  be  made  on  the 
general  issue ;  but,  under  our  system  of  pleading,  it  must  be  specially 
pleaded,  when  it  does  not  appear  from  the  complaint  that  the  con- 
tract declared  on  is  one  required  to  be  in  writing,  and  is  not  in 
writing,  or  else  the  defense  is  considered  as  waived.  The  complaint 
does  not  aver  whether  the  agreement  was  in  writing  or  verbal.  In 
declaring  on  a  promise  required  by  the  statute  to  be  in  writing,  it  is 
not  necessary  to  aver  that  it  was  so  made.  Notwithstanding  the 
general  issue  was  pleaded,  had  the  defendants  failed  to  plead  the 
statute  of  frauds,  it  would  have  been  competent  for  the  plaintiff  to 
prove,  by  parol  evidence,  a  contract  made  on  the  first  day  of  August 
or  on  an  anterior  day  ;  but  the  statute  having  been  pleaded,  parol 
evidence  was  inadmissible  to  prove  an  agreement  required  by  the 
statute  to  be  in  writing,  citing  Lecroy  v.  Wiggins,  31  Ala,  13."  De- 
cision below  reversed. 

The  court  continued : 

•*  On  the  plea  of  the  Statute  of  Frauds,  it  is  incumbent  on  the 
plaintiff  to  establish,  either  a  contract  in  writing,  or  a  contract  not 
required  by  the  statute  to  be  in  writing.  The  complaint  sets  out  a 
contract  valid  in  form,  and  on  the  pleadings  he  is  required  to 
prove  a  valid  contract.  When  the  statute  of  limitations  is  pleaded, 
the  burden  rests  on  the  plaintiff  to  prove  a  cause  of  action  within 
the  period  of  the  bar.  The  same  rule  applies  when  the  Statute  of 
Frauds  is  pleaded.  As  to  pleas  of  the  statute  of  limitations  and  the 
statute  of  frauds,  the  plaintiff  is  required  to  show  facts  which  avoid 
the  effect  of  the  plea  ;  as  when  he  relies  on  a  parol  contract,  the 
burden  is  on  him  to  establish  a  contract  not  required  by  the  statute 
to  be  in  writing."  Citing  Marston  v.  Swett,  66  N,  Y,  206 ;  Taylor  v. 
Spears,  i  Eng,  381  ;  Jones  v,  Hagler,  Ala,  10  So,  Rep,  345. 

Opinion  by  Walker,  J.,  1891.  Ejectment.  Plaintiff  claimed  title 
through  a  sale  by  a  trustee  named  in  a  deed  of  trust.  The  report 
does  not  disclose  the  language  of  the  pleas,  but  the  court  in  its 
opinion  refers  to  them  as  pleas  of  the  Statute  of  Frauds.  There 
was  no  evidence  that  at  the  trustee's  sale  the  auctioneer  made  any 
note  or  memorandum  of  the  sale,  nor  that  the  purchase  money  was 
ever  paid,  or  that  the  purchaser  was  ever  put  in  possession  of  the 
premises.  Plaintiff  joined  issue  on  the  pleas.  After  the  evidence 
was  closed,  defendant  requested  a  direction  of  a  verdict  for  him, 
if  the  jury  believed  the  evidence. 

Held,  error  to  refuse.  The  court  say  that  in  giving  issue  upon 
Vol  XXX.— 28 
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these  pleas  the  plaintiff  assumed  the  burden  of  showing  facts  which 
avoid  the  effect  of  the  pleas.  He  put  himself  in  the  attitude  of 
affirming  that  at  the  time  of  the  sale  by  the  trustee  to  him,  a  note 
or  memorandum  thereof  was  made,  expressing  the  consideration  in 
writing  and  subscribed  by  the  party  to  be  charged  therewith,  or  by 
some  person  thereto  by  him  lawfully  authorized  in  writing ;  and 
that  the  purchase  money  or  some  part  thereof  was  paid  ;  or  that  the 
purchaser  was  put  in  possession  of  the  land  by  the  seller.  *  ♦ 
Having  failed  to  offer  any  proof  that  in  the  sale  by  the  trustee  there 
was  a  compliance  with  the  statutory  requirements  referred  to  in  the 
pleas,  he  failed  to  sustain  the  burden  assumed  by  his  joinder  of 
issue  thereon,  another  defendant  was  entitled  to  the  verdict.  De- 
cision below  reversed. 

If  this  conclusion  be  sound,  it  is  true  that  the  required  answer  is 
in  effect  only  a  special  denial  of  something  which  may  be  expressly 
alleged  in  the  complaint,  or,  it  may  be,  which  is  only  assumed  or 
implied  by  the  law  from  a  general  allegation  of  contract  without 
words  expressly  importing  a  writing,  etc. 

The  case  in  the  text  puts  the  new  rule  on  the  ground  that 
plaintiff  is  entitled  to  fair  notice  that  the  statute  is  relied  on,  and  the 
form  used  in  the  case  on  p.  435.  which  is  substantially  that  used  at 
common  law,  seems  sufficient  for  the  purpose.  There  seems  no 
reason  for  requiring  as  in  a  plea  in  equity  against  an  admitted  oral 
agreement,  the  technical  addition  of  an  express  insistence  on  the 
protection  of  the  statute. 

For  other  comments  on  rules  unaffected  by  Crane  v.  Powell,  see 
I  Univ,  Law  Rev,  21. 


CAMERON  V.  TOMPKINS. 

iV.   K  Supreme  Courts  General  Term,  First  Department, 
October,  1893. 

I.  Contract ;  Statute  of  Frauds,]  Where,  in  an  action  upon  a 
note,  the  defendant  pleads  that  the  only  consideration  was  an 
agreement  by  him  to  re-purchase  stock,  void  under  the  Statute 
of  Frauds,  plaintiff  cannot  recover  if  the  only  written  evidence 
of  the  agreement  are  letters  containing  the  request  to  re-pur- 
chase and  the  acceptance  thereof,  but  not  mentioning  the  price, 
nor  making  any  reference  to  the  note. 
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2.  Pleading.\    In  such  case,  defendant  having  pleaded  the  statute, 

he  can  take  advantage  of  it,  although  it  is  shown  by  oral  evi- 
dence admitted  without  objection,  or  by  defendant  himself,  that 
the  note  was  given  for  the  purchase  price.* 

3.  The  same.]  Where  a  reply  expressly  excepted  from  a  general 
denial,  an  allegation  in  the  answer  that  plaintiff  had  not  ten- 
dered defendant  certain  stock,  plaintiff  cannot  prove  without 
amendment  that  he  tendered  the  stock  at  the  bank  where  de- 
fendant's note  given  for  the  stock  was  payable. 

Defendant's  exceptions  to  a  direction  of  a  ver- 
dict in  favor  of  plaintiff  at  a  Circuit  of  the  Supreme 
Court,  ordered  to  be  heard  in  first  instance  at  the  Gen- 
eral  Term. 

Action  by  Roderick  W.  Cameron  against  Charles  H. 
Tompkins  upon  a  note  for  $5,027.50,  dated  March  14, 
1890,  and  payable  at  the  Hanover  National  Bank  in  New 
York  City. 

The  complaint  was  in  the  usual  form. 

The  answer,  as  a  first  defense,  denied  that  the  note 
was  given  for  value  and  alleged  that  it  was  without 
consideration  and  had  come  into  the  plaintiff's  possession 
without  any  value.  It  also  denied  that  the  note  was 
presented  for  payment  and  that  the  payment  was  refused. 
As  a  second  defense  and  by  the  way  of  counter  claim  de- 
fendant reiterated  the  denials  in  the  first  defense  and  al- 
leged as  follows :  "  Defendant  alleges  that  said  note  was 
made  and  executed  by  defendant,  at  the  request  of  the 
plaintiff,  as  a  memorandum  only  of  defendant's  assent 
(without  consideration  and  for  no  value  paid  by  plaintiff 
or  received  by  defendant)  to  plaintiff's  request,  then  made 
by  plaintiff  of  defendant,  that  defendant  would^  on  de- 
mand on  the  29th  day  of  March,  1890  (and  upon  delivery 
on  said  day  of  the  certificate  or  certificates  here  below 
mentioned  properly  endorsed  for  transfer),  purchase  from 
the  plaintiff  for  the  sum  in   said  note   mentioned,  certain 

*  See  next  case  and  the  preceding  case  and  note. 
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shares  of  stock,  the  property  of  the  plaintiff,  being  shares 
of  the  capital  stock  of  a  certain  domestic  corporation  of 
this  Stdte.  And  defendant  further  alleges  that  said  re- 
quest so  made  by  plaintiff  was  made  not  in  writing,  but 
orally  only ;  that  said  assent  of  defendant  was  made  and 
given  not  in  writing,  but  orally  only,  except  as  hereabove 
recited,  and  that  no  note  or  memorandum  of  said  agree- 
ment was  ever  made  in  writing  and  subscribed  by  defen- 
dant or  by  defendant's  lawful  agent,  except  as  hereabove 
recited,  and  defendant  did  not  accept  or  receive  any  part 
of  such  stock  or  said  shares  of  stock,  and  defendant  did 
not  at  the  time  pay  any  part  of  the  sum  so  agreed  to  be 
paid  for  said  shares  of  stock ;  and  defendant  further  al- 
leges that  the  plaintiff  did  not  on  said  29th  day  of  March, 
1890,  demand  of  defendant  that  defendant  make  such  pur- 
chase, and  that  plaintiff  did  not  on  said  day  tender  to  de- 
fendant said  shares  of  stock  or  the  certificate  or  certificates 
by  said  corporation  theretofore  issued  for  and  represent- 
ing said  shares  and  then  held  by  plaintiff,  and  that  plain- 
tiff did  not  on  said  day  offer  to  deliver  said  certificate  or 
certificates  to  defendant  properly  endorsed  for  transfer." 

The  answer  further  alleged  that  plaintiff's  possession 
of  the  note  was  a  danger  and  detriment  to  defendant, 
and  prayed  judgment  that  it  be  surrendered  and  cancelled. 

Plaintiff's  reply  to  the  counterclaim  contained  a  general 
denial,  but  expressly  excepting  therefrom  the  allegation  in 
the  answer  that  plaintiff  did  not,  on  March  29,  1890,  de- 
mand that  defendant  purchase  the  stock,  and  did  not  make 
any  tender  of  the  same. 

At  the  close  of  the  testimony,  plaintiff  moved  for  a 
direction  of  a  verdict  on  the  ground  that  there  were  no 
issues  of  fact  to  submit  to  the  jury ;  and  defendant  moved 
for  a  direction  of  a  verdict  on  the  ground,  among  others 
that  it  appeared  from  the  evidence  "  that  the  request 
made  by  plaintiff  of  defendant  to  purchase  the  stock  was 
not  in  writing,  but  was  orally,  and  that  the  assent  of  the 
defendant  to  purchase  the  shares  was  made  and  given  not 
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in  writing,  but  orally,  only,  except  as  indicated  by  the  face 
of  the  note,  and  that  no  note  or  memorandum  of  said 
agreement  was  ever  made  in  writing  and  subscribed  by 
defendant's  lawful  agent,  and  that  defendant  did  not  ac- 
cept or  receive  the  shares  or  any  part  of  the  shares." 

The  court  directed  a  verdict  for  the  plaintiff  and 
ordered  defendant's  exceptions  to  be  heard  in  the  first 
instance  at  the  General  Term. 

The  further  facts  are  full"  stated  in  the  opinion. 

Peter  B.  Olney,  for  plaintiff.— I.  "  The  letters  of  the 
parties  satisfy  the  Statute  of  Frauds  "  (citing  Greenpoint 
Sugar  Co.  v,  Whitin,  69  N,  Y.  328  ;  Woring  v.  Ayres,  40 
Id.  357  ;  Field  v.  Munson,  47  A/.  221  ;  Mansfield  v.  N.  Y. 
Central,  etc.  R.  R.  Co.,  102  Id.  205  ;  Schmittler  v,  Simon, 
1 14  Id.  188  ;  Olyphant  v.  Baker,  5  Denioy  379,  383  ;  Coe  v. 
Tough,  116  N.  K  273,  279;  Hagan  v.  Domestic  Sewing 
Machine  Co.,  9  Hiin,  73  ;  Cooth  v,  Jackson,  6  Vesey^  12  ; 
Atwood  V.  Cobb,  16  Pick,  227). 

Burton  N.  Harrison,  for  defendant. — I.  •*  The  agree- 
ment was  within  the  Statute  of  Frauds,  and  there  was  no 
consideration  for  the  note  "  (citing  De  Lavallette  v,  Wendt, 
75  N,  Y.  579,  583;  Drake  v.  Seaman,  97  Id.  230,  236; 
Wright  V.  Weeks,  25  Id,  153  ;  Beecker  v.  Vrooman,  13 
Johns.  302  ;  Bailey  v.  Ogden,  3  Id.  394  ;  Mentz  v.  Newitter, 
122  N.  K  491,  497  ;  Browne  on  Statute  of  Frauds,  §  515  ; 
Wood  on  Statute  of  Frauds,  887  ;  Champlin  v.  Parish,  1 1 
Paige,  Ch.  405,  408 ;  Vaupel  v.  Woodward,  2  Sandf  Ch. 
143  ;  Dung  V.  Parker,  52  N.   Y.  494,  496). 

FOLLETT,  J. — At  the  close  of  the  trial  the  plaintiff 
asked  the  court  to  direct  a  verdict  in  his  favor  and  the 
defendant  moved  that  a  verdict  be  directed  in  his  favor. 
The  court  granted  the  plaintiff's  motion  and  the  defend- 
ant excepted,  and  thereupon  the  defendant's  exceptions 
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were  ordered  to  be  heard  at  the  General  Term  in  the  first 
instance. 

This  action  was  brought  on  a  promissory  note,  of  which 
the  following  is  a  copy : 

$5,027.50  New  York,  March  14, 1890. 

Fifteen  days  (without  grace)  after  date  I  promise  to 
pay  to  the  order  of  Sir  Roderick  W.  Cameron  ....  Five 
thousand  and  twenty-seven  ^  dollars  at  Hanover  National 
Bank,  New  York.     Value  received. 

C.  H.  Tompkins. 
Due  March  29,  1890. 

The  defendant  admitted  the  making,  delivery  and  non- 
payment of  the  note,  and  alleged  that  it  was  given  in  con- 
sideration of  an  oral  agreement  between  the  litigants, 
that  the  defendant  would  on  March  29,  1890  (the  date 
when  the  note  fell  due),  purchase  of  the  plaintiff  cer- 
tain shares  of  stock  on  delivery  of  the  certificates  properly 
signed,  which,  it  is  alleged,  the  plaintiff  did  not  do,  and 
that  the  oral  agreement  was  void  under  the  Statute  of 
Frauds,  and  the  note  was  without  consideration.  This 
note  arises  out  of  the  following  transaction  :  The  defend- 
ant was  the  owner  of  shares,  or  was  engaged  in  procuring 
subscriptions  for  unissued  shares  of  the  Idaho  Mining 
&  Irrigation  Company,  a  domestic  corporation,  and 
on  November  18,  1889.  *^^  plaintiff  acquired  from  or 
through  the  defendant  784  shares  of  the  stock  for  $5,000, 
and  on  the  same  day  a  certificate  for  484  shares  was  issued 
to  R.  W.  Cameron  &  Company,  and  another  certificate 
for  300  shares  to  R.  McLeod  Cameron,  the  plaintiff's  son. 
The  agreed  price  of  the  shares  was  paid  on  or  about  the 
date  of  the  certificates.  In  January,  1890,  the  defendant 
orally  agreed  that  he  would  at  some  future  date  take  back 
the  shares  and  repay  the  purchase  price. 

On  January  24.  1890,  the  plaintiff  wrote  the  defend- 
ant  as  follows: 
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"  R.  W.  Cameron  &  Co., 

*<  23  South  William  Street, 

*'  New  York,  January  24,  1890. 
"  GiENERAL  C.  W.  Tompkins  : 

"  Dear  General  : — Agreeably  with  your  considerate 
promise  to  relieve  me  of  my  subscription  to  the  Idaho 
Irrigation  Co.,  I  ask  you  to  make  an  entry  of  it  in  your 
Journal  and  kindly  write  me  a  reply,  naming  a  date  on 
which  you  will  repay  me  the  amount.  I  do  not  seek  any 
interest  on  the  amount  paid,  but  if  you  will  include  my 
son's  subscription  also  it  would  be  a  favor. 

"  Your  proposition  was  30  days  from  the  7th  instant, 
but  if  you  prefer  to  extend  the  time  you  can  make  it  from 
this  date.     I  am, 

"  Faithfully  yours, 

"  R.  W.  Cameron." 

The  defendant  received  the  letter  and  endorsed  thereon 
"  Replied  Jan.  30,  1890,  agreeing  to  take  stock  by  Feb'y- 
24."    The  following  is  a  copy  of  the  defendant's  answer  : 

"  No  15  Cortlandt  Street, 
"New  York,  Jan'y.  30,  1890. 
"  Dear  Sir  Roderick  :— I  beg  to  acknowledge  your 
favor  of  24th  inst.,  and  in  reply  to  state  that  I  will  under- 
take to  accede  to  your  request  to  relieve  you  and  your 
son  of  your  subscriptions  to  the  stock  of  the  Idaho  Min- 
ing &  Irrigation  Co.  on  or  before  Feby.  24th,  1890. 
"  Very  truly  yours, 

"  C.  H.  Tompkins. 
"  Sir  Roderick  Cameron.'* 

The  shares  were  not  taken  back  on  February  24,  1890, 
and  other  conversations  were  had  on  the  subject  between 
that  date  and  March  14,  1890,  when  the  parties  met  and 
the  note  in  suit  was  executed  and  delivered.  The  certifi- 
cates for  the  shares  were  not  present  when  the  note  was 
executed,  and  have  never  been  delivered  to  the  defendant, 


440  VOLUME    XXX. 

Cameron  v.  Tompkins. 

although  they  were  tendered  at  the  Hanover  Bank  on 
the  date  the  note  fell  due  and  payment  was  demanded. 
The  principal  question  presented  on  this  appeal  is,  was 
there  a  sufficient  memorandum  in  writing  to  save  the  con- 
tract from  the  condemnation  of  the  third  section  of  the 
Statute  of  Frauds,  which  provides  : 

**  §  3.  Every  contract  for  the  sale  of  any  goods,  chat- 
tels, or  things  in  action,  for  the  price  of  fifty  dollars  or 
more,  shall  be  void,  unless, 

"I.  A  note  or  memorandum  of  such  contract  be  made 
in  writing,  and  be  subscribed  by  the  parties  to  be  charged 
thereby:  or, 

*'  2.  Unless  the  buyer  shall  accept  and  receive  part  of 
such  goods,  or  the  evidence,  or  some  of  them,  of  such 
things  in  action :  or, 

"  3.  Unless  the  buyer  shall  at  the  time  pay  some  part 
of  the  purchase  money.'* 

A  contract  to  sell  shares  of  stock  in  a  private  corpora- 
tion is  within  the  third  section  of  the  Statute  of  Frauds  of 
the  State  of  New  York  (Johnson  v,  Mulry,  4  Robt.  401  ; 
Affd.  51  iV.  K  634;  Baltzen  v.  Nicolay,  53  Id.  467,  470; 
Brownson  v.  Chapman,  63  Id,  625  ;  Dos  Passes  S.  &  5.  765 
Cook  S.  &  S.  339 ;  Reed  5/.  Fr.  234). 

The  defendant  dicj  not  accept  the  certificates  for  all  or 
any  of  the  shares,  nor  were  they  or  any  of  them  assigned 
to  him  at  the  date  of  the  agreement  to  sell,  nor  at  any 
time  thereafter ;  nor  were  they  or  any  of  them  transferred 
to  him  on  the  books  of  the  corporation  and  no  part  of  tlie 
purchase  money  was  paid  by  him.  The  contract  is  iu)t 
valid  under  the  second  or  third  subdivision  of  the  sectit)n, 
and  the  defendant  cannot  be  held  liable  to  pay  for  the 
shares  unless  there  is  a  sufficient  note  or  memorandum  in 
writing  to  satisfy  the  requirements  of  the  first  subdivision. 
The  only  memoranda  relating  to  the  sale  which  were 
introduced  in  evidence  are  the  letters  before  quoted  and 
the  note  on  which  the  action  was  brought.  The  letters 
referred  to  each  other  and  may  be  read  together,  but  it 
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will  be  observed  that  the  price  at  which  the  shares  were 
sold  IS  not  stated  in  either  letter.  The  promissory  note  is 
not  referred  to  in  the  letters,  and  there  is  nothing  in  them 
or  in  the  note  showing  that  the  sum  for  which  the  note 
was  given  represents  the  price  of  the  shares ;  or,  indeed, 
that  the  note  arose  out  of  the  transaction.  The  only  way 
in  which  we  are  informed  that  the  note  was  given  for  the 
agreed  price  of  the  shares  is  by  the  testimony  given  on  the 
trial.  It  was  not  competent  for  the  plaintiff  to  show  by 
oral  evidence  that  the  note  was  given  for  the  purchase 
price  of  the  shares,  and  though  that  fact  was  proved 
without  objection,  and  also  by  the  defendant,  it  did  not 
validate  the  contract,  and  the  defendant  having  pleaded 
that  the  contract  out  of  which  the  note  arose  was  void  by 
the  Statute  of  Frauds,  he  is  in  a  position  to  take  advan- 
tage  of  the  fact.  In  order  to  satisfy  the  requirements  of 
the  third  section  of  the  Statute  of  Frauds,  all  of  the  mate- 
rial provisions  of  the  contract  must  be  contained  in  some 
note  or  memorandum,  and  in  case  any  material  provision 
is  omitted  from  the  writing  or  writings,  its  terms  or  the 
nature  of  the  provision  cannot  be  established  by  testimony 
(Wright  V,  Weeks,  25  N.  Y.  153, 159;  Stone  v.  Browning, 
68  fd.  598  ;  Drake  v.  Seaman,  97  Id,  230 ;  Mentz  v.  New- 
witter,  122  Id.  491). 

As  before  stated  the  price  at  which  the  shares  were 
sold  is  not  disclosed  by  the  memoranda,  which  is  a  mate- 
rial provision  of  a  contract  for  the  sale  of  goods  or  choses 
in  action. 

In  case  goods  or  choses  in  action  are  sold  at  an  agreed 
price  of  fifty  dollars  or  more,  the  memorandum  of  sale 
must  disclose  the  price  at  which  sold  in  order  to  satisfy 
the  requirements  of  the  third  section  of  Statute  of  Frauds 
(Stocker  v.  Partridge,  2  J^oit.  193  ;  Qerman  v,  Machin,  6 
Pat'^e,  288292 ;  Newberry  v.  Wall,  65  N.  Y.  484-488 ; 
Stone  V.  Browning,  68  Id.  598-604 ;  Williams  7k  Morris,  95 
[/.  S.  444-455;  Smith  v.  Arnold,  5  Mason,  C,  C  414; 
Johnson  v.  Buck,  35  N./.  Law,  338  34J ,  Welsh  ta  Bayard, 
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21  N,J,  Eq.  i86 ;  Carr  v,  Passaic  Land  Improvement  Co., 
19/^.  424:  Elmore  v,  Kingscote,  l  B,&  C,  583  ;  S.  c,  8  D. 
&  R,  343  ;  Acebal  v.  Levy,  10  Bing.  376 ;  Hoadly  v.  Mc- 
Laine,  Id,  482  ;  Goodman  v,  Griffiths,  /.  H.  &r  N,  574;  7. 
Benj,  Sales  (Corbin's  ed),  249-251  ;  Black  Sales  (2  ed),  59; 
7.  ^^r^/  5/.  Fr.  417  ;  Browne  Si,  Fr.  381  ^/  j^-y).  When  a 
price  is  not  agreed  on,  the  circumstances  may  be  such  as 
to  justify  the  assumption  that  the  goods  were  to  be  sold 
or  the  work  to  be  done  at  a  reasonable  price,  but  this  rule 
does  not  apply  to  a  case  where  the  price  was  agreed  on 
(Argus  Co.  V.  Mayor,  etc.,  55  N,  V,  495,  and  the  authori- 
ties above  cited). 

The  contract  proved,  which  was  the  consideration  for 
the  defendant's  promise,  was  void  under  the  Statute  of 
Frauds,  and  the  plaintiff  under  the  evidence  contained  in 
this  record  was  not  entitled  to  recover. 

The  answer  contains  this  allegation :  "  Defendant  fur- 
ther alleges  that  the  plaintiff  did  not  March  29,  1890, 
demand  of  defendant  that  defendant  make  such  purchase, 
and  that  plaintiff  did  not  on  said  day  tender  to  defendant 
said  shares  of  stock  or  the  certificate  or  certificates  by 
said  corporation  theretofore  issued  for  and  representing 
said  shares  and  then  held  by  plaintiff,  and  that  plaintiff 
did  not  on  said  day  offer  to  deliver  said  certificate  or  cer- 
tificates to  defendant  properly  endorsed  "for  transfer.** 

This  allegation  is  contained  in  the  defendant*s  second 
defense.  The  plaintiff  served  a  reply  which  contains  the 
following  denial:  "  The  plaintiff  denies  each  and  every 
allegation  contained  in  the  defendant*s  second  and  sepa- 
rate  defense,  the  counterclaim  herein,  except  that  portion 
thereof  wherein  defendant  alleges  that  on  March  29, 
1890,  plaintiff  did  not  demand  *  of  defendant  that  de- 
fendant make  such  purchase,  and  that  plaintiff  did  not 
on  said  day  tender  to  defendant  said  shares  of  stock  or 
the  certificate  or  certificates  of  said  corporation  thereto- 
fore issued  for  and  representing  said  shares,  and  then 
held  by  plaintiff,  and  that  plaintiff  did   not  on  said  day 
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offer  to  deliver  said  certificate  or  certificates  to  defendant 
properly  endorsed  for  transfer.* " 

On  the  trial  the  plaintiff  was  permitted  to  prove  that 
he  tendered  the  certificates  for  the  shares  at  the  Hanover 
National  Bank,  March  29,  1890,  when  the  note  fell  due 
and  was  presented  for  payment.  The  defendant  objected 
to  this  testimony  on  the  ground  that  it  contradicted  the 
reply,  which  objection  was  overruled  and  an.  exception 
was  taken.  The  plaintiff  did  not  ask  to  amend  his /eply, 
nor  that  he  be  relieved  from  his  admission.  The  defend- 
ant had  the  right  to  rely  on  this  admission,  and  he  was 
under  no  obligation  to  be  prepared  with  evidence  to  meet 
this  question.     The  reception  of  this  testimony  was  error. 

The  defendant's  exceptions  must  be  sustained,  and  the 
verdict  set  aside  and  a  new  trial  granted,  with  costs  to  the 
defendant,  to  abide  the  event. 

Concur,  C.  H.  V.  B.,  A.  B.  P. 


TRAVER  V.  PURDY. 


N.    Y.  Supreme  Courts  General  Ternty  Fifth  Department  ; 
October  y  1893. 

Pleading!\  In  an  action  to  specifically  enforce  an  agreement  to 
hold  lands  for  the  benefit  of  another  within  the  provision  of 
the  Statute  of  Frauds  (2  R,  5.,  /.  1 34,  §  6), — declaring  that  no  in- 
terest in  lands  nor  any  trust  over  or  concerning  lands,  shall  be 
created  or  declared  unless  by  writing, — defendant's  denial  of  the 
agreement  puts  plaintiff  to  her  proof,  and  when  the  proof  made 
is  not  such  as  the  law  requires,  the  defendant  is  in  a  situation  to 
insist  that  there  is  none.* 

Appeal  from  a  judgment  of  a  Special  Term  of  the 
Supreme  Court,  Yates  County,  dismissing  the  complaint 
after  a  trial  on  the  merits. 

"  See  preceding  cases,  and  note  at  p.  429. 
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Action  by  Judith  M.  Traver  against  Thomas  O.  Purdy 

and  others. 

The  defendants  are  the  heirs-at-law  and  administrators 
of  Isaac  S.  Purdy,  deceased.  The  complaint  alleged  in 
substance  among  other  things  the  foreclosure  by  Isaac  S. 
Purdy  in  his  lifetime  of  a  mortgage  upon  plaintiff's  prem- 
ises, arid  their  sale  thereunder  to  him  for  less  than  the 
amount  of  the  judgment,  that  during  the  pendency  of  the 
foreclosure  action,  the  said  Isaac  S.  Purdy,  in  whom  the 
plaintiff  placed  great  confidence  in  regard  to  her  business 
affairs,  represented  to  the  plaintiff  that  a  sale  in  the  fore- 
closure suit  was  necessary  in  order  to  procure  a  good  title 
to  the  premises ;  **  that  thereupon  relying  upon  such 
representations  and  advice  and  by  reason  thereof,  this 
plaintiff  consented  to  such  sale,  but  upon  the  express 
agreement,  which  the  said  Isaac  S.  Purdy  then  made  with 
this  plaintiff,  that  in  case  the  premises  should  not  sell  for 
$12,000  or  upwards  he  would  bid  the  same  off  and  hold 
them  until  they  could  be  sold  for  an  adequate  price,  and 
that  when  so  sold  he  would  account  to  this  plaintiff  there- 
for,** and  pay  over  the  proceeds  to  her  above  the  amount 
of  the  mortgage  and  expenses  of  the  sale  ;  and  that  rely- 
ing upon  such  assurances  the  plaintiff  did  not  attend  the 
sale  or  protect  her  interest.  Plaintiff  demanded  judg- 
ment, that  the  judgment  in  the  foreclosure  action  be 
vacated  or  modified  by  striking  out  so  much  thereof  as 
decreed  that  defendant  thereon  pay  any  deficiency,  and 
that  defendant's  account  for  manure,  wood,  etc.,  and  for 
the  proceeds  of  a  portion  of  the  land  that  had  been  sold, 
and  that  if  upon  such  accounting  the  mortgage  indebted- 
ness was  found  to  have  been  paid,  that  a  reconveyance  to 
the  plaintiff  of  the  unsold  portion  of  the  premises  should  be 
decreed,  and  if  otherwise,  they  should  be  declared  to  be 
held  only  as  security  for  balance  which  might  be  found 
due. 

The  answer  among  other  thing  denied  the  paragraph  in 
the   complaint   which  alleged  that  Isaac  S.   Purdy  had 
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agreed   to   hold   the    foreclosed  premises    for    plaintiff's 
benefit. 

The  further  facts  are  fully  stated  in  the  following 
opinion  of  the  Special  Term. 

RUMSEY,  J. — The  defendants  are  the  heirs-atJaw  and 
the  personal  representative  of  Isaac  S.  Purdy.  In  the  lat- 
ter part  of  the  year  1874,  Isaac  S.  Purdy  owned  a  bond 
and  mortgage  made  by  the  plaintiff  dated  April  10, 
1872,  to  secure  the  payment  of  $7,500  in  five  years  with 
annual  interest.  The  interest  was  entirely  unpaid  and 
the  plaintiff  was  not  ^ble  to  pay  it,  nor  was  there  any  like- 
lihood  that  she  would  be  able  to  pay  the  principal  sum 
when  it  should  become  due.  The  land  covered  by  the 
mortgage  was  153  acres  and  it  was  worth  something  over 
$9,000,  The  interest  due  was  $1,050,  and  the  total  amount 
of  the  incumbrance  due  and  to  become  due  was  some- 
thing more  than  $8,900.  There  was  more  or  less  valua- 
ble timber  on  the  farm,  which  the  plaintiff  had  begun  to 
cut  and  take  away,  and  to  prevent  this,  and  at  the  same 
time  to  collect  what  was  due  upon  his  bond,  Isaac  S. 
Purdy  began  an  action. 

During  the  pendency  of  that  action  the  transaction 
occurred  which  is  the  foundation  of  this  suit. 

It  is  stated  by  the  daughter  of  the  plaintiff,  who  was 
then  a  girl  of  12  years,  that  Mr.  Purdy  came  to  her 
mother's  house  and  said  to  her  substantially  that  if  the 
farm  did  not  bring  at  the  foreclosure  sale  a  sum  sufficient 
to  pay  the  amount  dud  on  the  mortgage  and  the  costs  and 
something  over  for  her,  he  would  bid  it  off  and  try  to  sell 
it  for  as  good  a  price  as  could  be  got,  and  after  paying  the 
mortgage  debt  and  costs  and  expenses  would  give  her 
what  was  left.  This  was  by  parol  and  not  in  writing.  It 
does  not  appear  that  Mrs.  Traver  paid  anything  to  Purdy 
for  this  promise,  or  that  she  either  took  any  action  or  for- 
bore to  take  any  action  in  reliance  upon  it.  It  is  true  she 
put  in  no  defense  to  the  action,  but  then  there  is  no  claim 
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that  she  had  any  defense.  It  is  true  also  that  she  did  not 
object  to  having  the  farm  sold  together,  and  the  whole 
amount  of  the  mortgage  due,  and  to  become  due,  paid  out 
of  the  proceeds.  But  it  appears  from  the  judgment  roll 
upon  the  foreclosure  that  it  was  conceded  that  the  mort- 
gaged premises  were  so  situated  that  it  would  be  most 
beneficial  to  Ihe  parties  to  have  the  whole  farm  sold 
together.  Upon  that  state  of  facts  the  law  required  that 
the  whole  sum  secured  by  the  mortgage,  due  and  to 
become  due,  should  be  paid,  if  the  debt  bore  interest,  as 
it  did  here  (2  R,  S,  193,  sees.  165  and  166).  So  that  it  is 
clear  she  waived  no  right  by  not  objecting  to  the  payment 
of  the  whole  debt.  It  seems  that  she  was  told  she  need 
not  attend  the  sale.  But  there  is  no  pretence  that  if  she 
had  attended  she  was  in  a  situation  to  bid  off  the  premises, 
or  that  she  could  have  or  would  have  procured  any  one 
else  to  do  so,  or  that  she  would  have  made  any  effort  to 
do  so.  There  is  nothing  in  the  evidence  to  show  the 
existence  of  any  relation  of  trust  or  confidence  between 
Mr.  Purdy  and  the  plaintiff.  It  is  sworn  to  by  the  daughter 
that  Mrs.  Traver  followed  Mr.  Purdy's  advice  and  did  as 
he  thought  best  in  regard  to  all  her  affairs.  But  it  fnust  be 
remembered  that  she  was  then  only  twelve  years  old  and 
that  she  could  have  known  but  little  about  the  matter, 
and  her  conclusion  upon  that  subject  (and  her  testimony 
is  only  her  conclusion)  is,  in  the  nature  of  things,  entitled 
to  but  little  weight.  The  fact  that  she  was  stripping  the 
farm  of  its  timber,  and  that  Purdy  was  obliged  to  sue  her 
to  prevent  it,  is  pretty  strong  evidence  that  in  some  mat- 
ters at  least,  and  this  matter  was  one  of  them,  she  acted 
without  consulting  him. 

The  plaintiff's  case  then  stands  upon  a  mere  verbal 
promise  to  hold  this  farm  for  the  benefit  of  the  plaintiff 
in  a  certain  event,  which  has  not  occurred.  There  was  no 
fraud  or  estoppel ;  no  consideration ;  no  relation  of  trust 
or  confidence  ;  no  part  performance  ;  no  act  done  or  for- 
borne by  the  plaintiff  which  puts  her  in  any  worse   con- 
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dition  than  if  this  talk  had  not  taken  place.  It  appears 
that  Mr.  Purdy  allowed  her  to  live  in  the  house,  while  he 
occupied  and  worked  the  farm,  and  it  may  be  inferred 
from  what  took  place  on  his  deathbed,  that  he  would 
have  done  something  for  her  had  he  lived.  But  nothing 
was  said  there  which  indicated  that  he  felt  any  obligation 
or  that  he  was  governed  by  any  other  motive  than  his 
regard  for  her.  ,  What  was  said  to  his  sons  clearly  showed 
that  he  did  not  understand  that  he  or  they  were  bound  to 
do  anything  as  the  result  of  a  contract ;  but  he  left  the 
plaintiff  dependent  upon  their  kindness  as  she  had  been 
upon  his.  Mr.  Purdy  bought  the  land  upon  the  fore- 
closure and  entered  no  judgment  for  deficiency.  The 
amount  unpaid  on  the  mortgage  was  $8,965.63,  and  the 
costs  and  expenses  of  the  foreclosure  suit  and  sale  were 
about  $120,  making  in  all  $9,085.63.  This  was,  in  fact, 
about  the  value  of  the  farm,  although  it  seems  that  Mr. 
Purdy  thought  it  worth  more.  But  it  is  worthy  of  remark 
that  although  the  farm  had  been  on  the  market  some 
time,  Mrs.  Traver  was  unable  to  sell  it  for  any  such  price, 
and  the  highest  offer  stated  to  have  been  made  at  any 
time  was  $9,000  or  perhaps  $10,000.  So  it  is  quite  clear 
that  Purdy  gave  practically  all  the  farm  was  worth  when 
he  took  it  on  his  mortgage. 

There  is  nothing  in  the  facts  of  this  case  to  bring  it 
within  that  class  of  cases  of  which  Ryan  v.  Dox  (34  N, 
K  307)  constitutes  an  example.  The  whole  transaction 
shows  a  mere  verbal  promise  to  buy  land  and  hold  it  for 
the  benefit  of  the  plaintiff,  of  which  it  has  been  said  that 
in  order  that  the  doctrine  of  trusts  ex  maleficio  with  re- 
spect to  land  may  be  enforced  under  any  circumstances, 
there  must  be  something  more  than  the  mere  verbal 
promise,  however  unequivocal,  otherwise  the  statute  of 
frauds  would  be  virtually  abrogated  {Pomeroy,  Eq.,  sec. 
1056).  The  facts  of  the  case  bring  it  within  the  rule  of 
Wheeler  v.  Reynolds  (66   N.    Y.   227).     Sec   also    Dollar 
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Sav.    Bk.  V,  Bennett  (76   Pa,  St.  402) ;  Merritt   v.  Brown 
(21  N.J„Eq.,^Qi). 

But  the  plaintiff  insists  that  the  defendant,  not  having 
pleaded  the  statute  of  frauds,  is  not  entitled  to  its  pro- 
tection. The  statute  says  that  no  interest  in  lands  nor 
any  trusts  over  or  concerning  lands  shall  be  created  or 
declared  unless  by  writing  (2  R.  S.  134,  sec.  6).  In  the 
courts  of  equity  it  had  always  been  held  that  when  an 
action  to  compel  the  specific  perfornrtance  of  a  contract 
to  convey  lands  or  to  enforce  a  trust  concerning  them  had 
been  brought,  the  bill  or  complaint  need  not  set  out  a 
writing  {Bliss  on  Code  PL,  sec.  353).  If  the  defendant 
answered,  admitting  the  contract  or  not  denying  it,  he 
must  set  up  the  statute  of  frauds  if  he  relied  upon  that  as 
a  defense,  if  he  did  not  set  up  that  defense,  the  contract 
being  established  by  the  pleadings,  there  was  no  legal  dis- 
pute as  to  its  existence,  and  in  that  case  unless  the  de- 
fendant claimed  the  protection  of  the  statute,  no  question 
could  arise  upon  it  (Cozine  v,  Graham,  2  Paige,  177 ; 
Duffy  V,  O'Donovan  (46  N,  Y.  223,  226).  In  such  a  case 
it  was  necessary  to  plead  the  statute.  But  if  the  contract 
was  denied  so  that  the  plaintiff  was  put  to  his  proof,  then 
he  must  make  such  proof  as  the  statute  required,  and  if 
the  statute  required  a  writing,  he  must  prove  his  contract 
by  the  writing  or  fail  in  his  suit  (Cozine  v,  Graham, 
supra ;  Livingston  v.  Smith,  14  How,  Pr,  490 ;  Haight 
V.  Child,  i\Barb,  186;  Marston  v,  Swett,  66  N.  K  207). 
This  happens,  not  because  the  defendant  insists  upon  the 
statute,  but  because  the  law  requires  written  evidence  to 
make  out  the  cause  of  action.  The  denial  by  the  defend- 
ant puts  the  plaintiff  here  to  her  proof,  and  when  the 
proof  made  is  not  such  as  the  law  requires,  the  defendant, 
who  denies  the  existence  of  any  contract,  is  in  a  situation 
to  insist  that  there  is  none. 

The  case  of  Porter  v.  Wormser  (94  iV^.  K  431),  cited 
by  plaintiff,  was,  as  appears  by  the  remarks  of  the  judge 
at  page  450,  one  of  the  class  where  the  party  insisting  on 
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the  statute  had  set  up  the  contract  in  his  pleading  and 
reHed  on  it  as  the  basis  of  his  cause  of  action,  and  the 
court  does  not  consider  whether  the  contract  was  proved 
by  a  writing  or  not.  In  Hamer  v.  Sedway  (124  N.  Y. 
538),  it  appeared  that  the  defendant  had  written  a  letter 
admitting  the  promise  sued  on.  No  question  of  the 
statute  could  therefore  arise,  and  the  court  held  there 
was  no  such  question  in  the  case.  The  defendant  here 
has  not  waived  the  statute,  but  is  still  in  a  position  to  in- 
sist upon  it.     It  is  a  bar  to  the  action  of  the  plaintiff. 

It  may  be  said,  too,  that  besides  the  insuperable  bar- 
rier of  the  statute,  the  plaintiff's  case  is  fatally  defective 
in  that  no  consideration  is  shown  to  have  moved  from 
her  for  the  promise  of  Purdy.  This  fact  is  fatal  to  her 
cause  oi  action  {Pomeroy  Eq,  sec.  1293).  But  it  is  not 
necessary  to  enlarge  upon  this  point.  There  is  no  view 
of  the  case  in  which  she  could  be  entitled  to  judgment. 

Charles  W.  Kimball,  for  appellant. 

M.  A.  Learyy  for  respondents. 

Per  Curiam. — Judgment  appealed  from  affirmed  with 
costs  upon  the  reasons  stated  in  the  opinion  of  RUMSEY, 
J.,  at  special  term. 

Argued  before  Lewis,  Bradley  and  Haight,  J.J. 
Vol  XXX.— 29 
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CAHILL  IRON   WORKS  v.  PEMBERTON. 

N.  K  Convmon  Pleas y  Special  Term,  July,  1893  ;  and  again 
October,  1893. 

1.  Pleading,']    Where  in  an  action  upon  a  guaranty  the  complaint 

sets  forth  a  writing  alleged  to  contain  the  guaranty,  but  which 
is  not  sufficient  under  the  statute  of  frauds  in  not  expressing 
any  consideration,  a  demurrer  to  the  complaint  for  insufficiency 
is  not  frivolous.* 

2.  Evidence ;  presumptions^     In  absence  of  evidence  to  the  con- 

trary, it  will  be  presumed  that  the  place  where  a  contract  is 
entered  into  is  the  place  whfere  it  is  to  be  perforiped. 

3.  The  same. \    An  English  statute  which  by  the  N.  Y.  Constitu- 

tion (Art.  I.  §  17)  is  made  the  common  law  of  this  State,  will 
be  presumed  to  be  the  common  law  of  another  Stote  in  absence 
of  any  proof  of  its  statute  law. 

Pleading.]  A  complaint  upon  a  guaranty  which  expressly  al- 
leges that  it  was  given  in  consideration  that  the  plaintiff 
would  renew  the  note  of  a  third  person,  is  sufficient  on  de- 
murrer, although  it  also  sets  forth  a  writing  which  purports  to 
contain  the  guarantee,  but  which  is  defective  under  the  statute 
of  frauds  in  not  stating  the  consideration. 

Motion  by  plain tifT  for  judgment  on  a  demurrer  to 
complaint  as  frivolous ;  and  also  (the  motion  having  been 
denied)  hearing  upon   demurrer. 

The  action  was  brought  by  the  Cahill  Iron  Works 
against  Frank  R.  Pemberton. 

The  complaint  alleged  that  plaintiff  was  a  foreign 
corporation,  and  that  the  defendant  was  engaged  in  busi- 
ness in  Chattanooga,  Tenn.,  under  the  firm  name  of  F.  R. 
Pemberton  and  Co.;  that  on  March  25,  1891,  the  Kensing 
ton  Land  Co.  was  indebted  to  plaintiff  for  $703.99,  and  in- 
consideration    that    plaintiff  would  extend   the   time  of 

*  See  two  preceding  cases  and  note. 
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payment  and  accept  a  ninety  day  note  of  said  Land  Co.  in 
payment  of  said  indebtedness,  defendant  agreed  with 
plaintiff  to  give  his  written  guarantee  of  the  payment  of 
the  note  at  maturity,  whenever  the  said  Land  Co.  exe- 
cuted its  promissory  note  in  writing  for  seven  hundred 
and  three  dollars  and  ninety-nine  cents  ($703.99),  payable 
ninety  days  after  date  ;  that  the  defendant,  under  the  name 
of  F.  R.  Pemberton  &  Co.,  executed  and  delivered  the  fol- 
lowing written  guaranty : 

"Chattanooga,  Tenn.,  March  25,  1891. 
"  The  Cahill  Iron  Works,  Chattanooga,  Tenn. 
"  Dear  Sirs  : — Referring  to  the  ninety  day  note  for 
seven  hundred    and  three  dollars  and  ninety-nine   cents 
($703.99),  given  you  by  the  Kensington  Land  Co.  in  pay- 
ment of  bill  rendered,  we  beg  leave  to  say  that  we  will 
guarantee  the  prompt  payment  of  the  note  at  maturity. 
**  Yours  respectfully, 

"  F.  R.  Pemberton  &  Co." 

It  was  further  alleged,  that  at  the  maturity  of  the  note' 
the  Land  Co.  applied  for  an  extension  of  time  of  fifteen 
days,  and  in  consideration  that  the  plaintiff  would  renew 
the  note,  defendant  agreed  to  give  his  written  guarantee 
of  the  payment  of  the  same  ;  that  the  Land  Co.  executed 
a  certain  note  in  renewal  [setting  it  forth],  and  pursuant 
to  the  foregoing  agreement,  the  defendant,  under  the  name 
of  F.  R.  Pemberton  &  Co.,  on  said  last  day  executed  to 
plaintiff  the  following  guarantee : 

*'  With  consent  of  the  Cahill  Iron  Works,  the  Kensing- 
ton Land  Co.  renewed  the  note  above  mentioned,  viz  : 
seven  hundred  and  three  dollars  and  ninety-nine  cents 
($703.99)  for  fifteen  days,  due  July  15,  1891,  the  payment 
of  which  we  guarantee. 

"  F.  R.  Pemberton  &  Co." 

The  presentment  and  non-payment  of  the  Land  Com- 
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pany's  note  and  notice  thereof  to  defendant  was  also  duly 
alleged. 

The  complaint  set  forth,  as  a  second  cause  of  action, 
the  guarantee  by  defendant  of  another  note  of  the  Ken- 
sington Land  Co.  in  consideration  that  the  plaintiff  would 
extend  the  time  of  payment  of  an  indebtedness  of  the 
Land  Co.  to  him ;  and  that  the  defendant  gave  the  fol- 
lowing written  guaranty : 

"  Chattanooga,  Tenn.,  April  22, 1891. 
"  The  Cahill  Iron  Works,  Chattanooga,  Tenn. 
"  Dear  Sirs  : — Referring  to  the  note  of  the  Kensington 
Land  Co.  in  your  favor  for  six.  hundred  and  eight  dollars 
and  fifty  cents  ($608.50),  dated  April  22,  1891,  payable 
ninety  days  after  date,  and  due  July  24, 1891,  we  beg  leave 
to  say  that  we  will  guarantee  the  payment  of  said  note  at 
the  date  of  its  maturity. 

**  Yours  respectfully, 

**  F.  R.  Pemberton  &  Co." 

The  other  allegations  as  to  the  second  cause  of  action 
were  similiar  to  those  of  the  first  cause  of  action. 

Defendant  demurred  to  both  causes  of  action  for 
insufficiency. 

Motion  by  plaintiff  for  judgment  on  the  demurrer  as 
frivolous. 

y.  H.  Caldwell,  for  the  motion. 

Fratik  Sullivan  Smithy  opposed. 

BiSCHOFF,  Jr.,  J- — Defendant  demurred  to  each  of  the 
two  causes  of  action  which  are  set  forth  in  the  complaint, 
alleging  as  the  specific  ground  of  the  demurrer  that  the 
facts  pleaded  are  insufficient  in  law  to  constitute  a  cause 
of  action,  and  in  considering  the  demurrer  we  may 
properly  assume  the  truth  of  the  allegations  of  the  com* 


ABBOTT'S    NEW    CASES.  453 

Cahill  Iron  Works  v.  Pemberton. 

plaint  (Cutler  v.  Wright,  22  N.  F.  472  ;  Milliken  v.  West- 
ern Union  Tel.  Co.,  no  Id.  403).  Each  of  the  causes  of 
action  is  upon  a  written  guaranty  which  is  alleged  toiidem 
verbis,  and  is  void  under  the  law  of  this  State  because  the 
writing  does  not  express  a  consideration  for  the  guaranty 
(Barney  v.  Forbes,  ii8JV^.  K  580,  585  ;  Drake  v.  Seaman, 
97  Id.  230 ;  Marston  v.  French,  17  N.   Y.  Supp,  509). 

The  complaint,  however,  furthermore  shows  that  the 
several  guaranties  were  made  in  the  State  of  Tennessee, 
and,  because  the  contrary  no  where  appears,  it  must  be 
presumed  that  the  place  where  the  contract  was  entered 
into  was  intended  also  to  be  the  place  where  it  was  to  be 
performed  (Perry  z/.  Erie  Transfer  Co.,  28  Abb.  N.  C.  430). 
In  the  present  instance,  therefore,  the  lex  loci  actus  agrees 
with  the  lex  loci  solutionis,  and  they  equally  constitute 
the  lex  loci  contractus,  by  which  the  validity  of  the  guar- 
anty must  be  determined. 

In  the  absence  of  proof  of  the  statute  law  of  another 
State,  it  will  be  presumed  that  the  common  law  prevails 
therein  (Whitford  v,  Panama  R.  R.  Co.,  23  N.  Y.  465 ; 
Waldron  v.  Ritchings,  3  Daly,  288)  ;  and  as  at  common 
law  a  guaranty  was  valid  without  any  ifrriting  whatsoever 
{Chitty  on  Contracts,  i  ith  Am.  ed.,  vol.  i,  pp.  5,  6,  90  and 
91  ;  Pratt  v.  Hudson  River  R.  R.  Co.,  21  N.  V.  305,  308), 
the  Statute  of  Frauds  (29  Car.  II.,  A.  D.  1677)  affecting 
only  the  mode  of  proving  it  {Greenleaf  on  Evideiice,  vol. 
I,  sec.  262,  note  6;  Throop  on  the  Validity  of  Verbal 
Agreement,  sec.  8,  note  a ;  Rice  on  Evidence,  vol.  2,  sec. 
515,  etc.),  plaintiff's  counsel  contends  that  the  guaranties 
are  sufficient  without  expressing  a  consideration,  and  that 
the  demurrer  to  the  complaint  is  untenable  and  frivolous. 
The  presumption,  however,  that  the  common  law  prevails 
in  another  State,  in  the  absence  of  proof  that  the  com- 
mon law  has  been  abrogated  by  the  statute  law  of  that 
State,  is  circumscribed  by  still  another  presumption,  name- 
ly, that  the  common  law  of  the  particular  State  corre- 
sponds to  our  own  (Holmes  v.  Broughton,  10  Wend.  75). 
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The  common  law  of  the  State  of  New  York  differed 
from  the  common  law  of  England  in  that  the  Statute  of 
Frauds,  passed  during  the  reign  of  King  Charles  II., 
formed  a  part  of  the  former.  The  English  colonists  in 
this  country  prior  to  the  establishment  of  their  indepen- 
dence are  presumed  to  have  carried  with  them  the  laws 
of  the  country  to  which  they  at  the  time  owed  their  al- 
legiance, except  only  so  far  as  such  laws  were  inapplicable 
to  their  condition  and  to  the  form  of  government  subse- 
quently established  by  them.  The  laws  so  transmitted 
constituted  the  common  law  of  the  colonies  (Bogardus 
V.  Trinity  Church,  4  Paige,  178,  198;  Aflfd.  15  Wend, 
III  ;  Kenfs  Commentaries,  vol.  i.,  pp.  472  and  473),  and 
by  constitutional  adoption  became  the  common  law  of 
this  State  (see  Constitutions  of  tlie  State  of  New  York, 
April  20,  1777,  Article  XXXV.,  November  10,  1 821, 
Article  VII.,  sec.  13,  November  3,  1846,  Article  I.,  sec. 
17).  Treating,  therefore,  the  Statute  of  Frauds  (29  Car. 
II.,  A.  D.  1677),  which  may  be  found  printed  at  length  in 
Mr.  Throop's  work  on  the  Validity  of  Verbal  Agreements 
at  page  21  as  part  of  our  common  law,  and  comparing  the 
provisions  of  section  IV.  thereof  with  the  provisions 
of  subdivision  2,  section  2,  title  II.,  chapter  VII.  of  the 
Revised  Statutes  as  amended  by  Laws  of  1863,  ch.  464 
(see  R.  S.  Banks  Bros.,  7th  ed.,  vol.  III.,  p.  2327),  no 
distinction  is  discernible  between  the  common  law  and 
the  statute  law  of  the  State  of  New  York  concerning  the 
essential  requisites  of  the  memorandum  or  agreement  in 
writing  whereby  one  person  promises  to  answer  for  the 
debt,  default  or  miscarriage  of  another;  and  upon  the 
authority  of  Barney  v,  Forbes,  Drake  v,  Seaman,  and 
Marston  v.  French,  supra,  the  alleged  guaranties  upon 
which  plaintiff  seeks  to  recover  in  this  action  are  equally 
invalid  because  they  do  not  express  a  consideration  under 
the  common  law  and  statute  law  of  this  State. 

It  follows,  therefore,  that  if  it  will  be  insisted  that  the 
alleged  guaranties  are   valid  and  enforceable  under  the 
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statute  or  common  law  of  Tennessee,  plaintiff  must  plead 
the  law  of  that  State  in  order  that  proof  thereof  may  be 
admissible  on  the  trial  of  this  action  {Bliss  on  Code  Pleadings 
§i8o). 

Plaintiff's  motion  for  judgment  on  the  demurrer  as 
frivolous  is  denied,  with  $io  costs. 


Demurrer  to  complaint. 

y.  H.  Caldwell^  for  plaintiff. 

Frank  Sullivan  Smithy  for  defendant. 

GlEGERlCH,  J. — This  action  is  upon  two  distinct  con- 
tracts of  guaranty,  set  forth  verbatim  in  the  complaint. 
The  defendant  demurs  to  each  cause  of  action  on  the 
ground  that  the  facts  stated  are  insufficient,  in  that  the 
written  guaranties  pleaded  do  not  show  any  consideration 
as  is  required  by  the  Statute  of  Frauds  of  this  State 
(Barney  v.  Forbes,  ii8  N.  Y.  580,  585,  and  cases  cited). 
The  plaintiff  urges,  that  as  the  guaranties  were  given  and 
intended  to  be  performed  in  Tennessee,  the  law  of  New 
York  State  is  inapplicable. 

But  considering  the  question  on  the  grouijds  which 
the  demurrant  himself  has  taken,  viz.,  that  the  complaint 
must  be  tested  by  the  Statute  of  Frauds  as  it  exists  in 
this  State,  the  demurrer  must  fail.  The  third,  fourth  and 
seventh  clauses  of  the  complaint  respectively  allege  that 
the  plaintiff  accepted  a  renewal  of  the  promissory  notes 
in  consideration  of  the  defendant's  agreement  to  guaran- 
tee the  payment  of  the  renewed  notes  at  maturity.  For  the 
purposes  of  the  demurrer  these  allegations  must  be  taken 
as  proved  (Cutler  v,  Wright,  22  N,  Y.  472 ;  Milliken  v.  West- 
ern Union  Tel.  Co.,  110  Id.  403).  True,  the  above  clauses 
do  not  distinctly  allege  the  consideration  was  expressed 
in  writing,  but  it  will  be  presumed,  in  a  case  like  this,  in 
support  of  a  complaint  on  a  demurrer  that  the  contract 
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was  in  writing  (Marston  v.  Swett,  66  N,  Y,  206  ;  Stern  v. 
Drinker,  2  E.  D,  Smith,  401,  406;  Cozine  z/.  Graham,  2 
Paige,  177;  Harris  z/.  Knickerbacker,  5  Wend.  638;  Liv- 
ingston V,  Smith,  14  Haw.  Pr.  \(^  ;  Abbotfs  Brief  on  tfie 
Pleadings,  %  167,  p.  149).  It  is  also  true  that  the 
guaranties  exhibited  in  the  complaint  are  incomplete,  in 
failing  to  state  any  consideration,  but  all  that  the  statute 
requires  is  that  the  consideration  be  proved  by  writing 
(Church  V.  Brown,  21  N,  Y,  31,  5,  332),  and  it  may  well  be 
that  letters  or  other  writings,  referring  to  and  thereby 
connected  with,  and  to  be  considered  as  part  of  the  guar- 
anties, will  be  produced-  on  the  trial,  which  will  abundant- 
ly show  that  the  forbearance  was  granted  in  consideration 
of  the  guaranties  (Barney  v.  Forbes,  supra).  I  know  of  no 
rule  which  would  warrant  me  in  holding,  that  because  a 
plaintiff  has  gone  beyond  what  the  law  requires  and  has 
pleaded  evidence,  it  shall  be  considered  that  the  evidence 
so  pleaded  is  all  he  has  or  can  produce.  Rather  it  should 
be  regarded  as  surplusage  and  of  no  effect.  As  the 
original  English  Statute  of  Frauds  which  Judge  Bischoff 
held  in  his  opinion  in  this  cause  [herewith  reported]  upon 
plaintiff's  motion  for  judgment  on  the  demurrer  as  friv- 
olous, to  be  properly  applicable  to  this  case,  related  to 
the  methqd  of  proving  a  contract  and'  not  to  pleading ;  the 
conclusion  above  reached  follows  with  equal  force,  if  the 
complaint  be  tested  under  that  statute. 

In  either  case  the  demurrer  must  be  overruled,  with 
costs. 
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ment upon  report  of  referee.  Z. 
1893,  p.  1441,  c.  641. 

Order  on  demurrer;  defective 
record.    68  Hun,  506. 

Irregularly  substituted  attor- 
ney cannot  appeal.    3  Afisc.  417. 

From  judgment  of  non-suit; 
presumptions  in  plaintiff's  favor. 
71  Hun,  431. 

Time  for  taking ;  record.  1 37 
N.  K.409. 

Erroneous  findings  and  refusals* 
to  find  by  referee.     138  N.  Y.  76. 

Failure  to  serve  printed  papers ; 
dismissal,    lyj  N.  K  623. 

Case  presenting  question  of 
fact  only.  68  Hun,  229. 

Reviewing  referee's  refusals  to 
find ;  defective  record.  69  Hun, 
18. 

Necessity  of  exception  to  find- 
ings.    138  N.  V,  631. 

Amendment  of  case.  69  Hun, 
104. 

Case  ;  necessary  formalities  ; 
omission ;  what  reviewable.  69 
Hun,  210. 

On  judgment  record  alone; 
assumptions,    ly^  N.  Y,  323. 

Requisites  of  notice.  61  Super. 
Ct.  217. 

Necessity  of  findings  or  excep- 
tions.    i36iV.  Y.  6iy, 
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Statement  in  appeal  book ; 
'*  testimony "  and  "evidence." 
4  Misc,  188,  190. 

Necessity  of  preparing  case  on 
*  appeal  from  judgment  entered 
upon  direction  of  verdict.  30 
Abb,  N,  C,  293. 

Motion  for  new  trial  ;  non- 
entry  of  denial ;  what  reviewable . 
4  Misc,  172. 

^Tom  conditional  order  adjudg- 
ing contempt.    71  Hun,  11. 

Mere  decision  not  appealable. 
66  Hun,  11^. 

Reviewing  findings.  1^6  N,Y. 
646. 

Reviewing  refusals  to  find. 
136  A^.  K635. 

Right  to  appeal  not  waived  by 
collection  of  judgment.  60  Super, 
a.  256. 

Reviewing  decision  of  referee 
upon  conflict  of  testimony.  61 
Super,  Ct.  223. 

Order  on  consent  not  appeala- 
ble.    I  Misc.  I. 

Reviewing  conflicting  evidence 
on  motion.     136  N.  Y,  343. 

When  order  of  substitution  not 
reviewable.     71  Hun,  472. 

Libel;  findings  of  fact  neces- 
sary for    review.     72    Hun,    12. 

Marine  insurance ;  efforts  for 
safety  of  vessel.    72  Hun,  282. 

Reviewing  findings  of  fact; 
case.     5  Mtsc,  228. 

Reviewing  referee's  findings  as 
to  damages.     135  A^.  Y,  141. 

Reviewing  certiorari  in  assess- 
ment case.     135  N,  Y.  245. 

Appeal  from  rejection  of  claim. 
135  N,  Y.  619. 

Time  to  appeal  not  enlarged  by 
retazation  of  costs.  1 36  A^.  K  2 1 1 . 


When  decision  could  have  no 
practical  effect.    139  A\  Y,  446. 

When  legislatures*  power  to 
enact  law  will  be  examined.  139 
-V.  Y,  505. 

Involving  only  questions  of 
fact;  when  reversed.  71  Hun, 
224. 

Effect  of  finding  complaint  in- 
sufficient.    30  Abb,  jV,  C,  285. 

From  order  denying  new  trial. 
3  Misc.  145  ;  68  Hun,  9. 

Reviewing  order  for  new  trial. 
138  A^.  K.473. 

By  corporations  after  judgment 
of  sequestration.  68  Hun,  401. 

Dismissal  on  request ;  opposi- 
tion of  party's  attorney.    67  Hun, 

645. 

Partnership  accounting;  fail- 
ure to  state  accounts.    68  Hun, 

173. 

Absence  of  exceptions.  72 
Hun,  221. 

Failure  to  allege  laches  in 
answer.     138  A^.  Y,  192. 

Failure  to  deny  jurisdiction 
in  answer;  at  trial.  138  A^.  Y, 
168. 

Question  not  raised  at  trial  not 
reviewable.    I38A^.  K.  88. 

Reviewing  extra  allowance ;  for- 
mal exception  unnecessary.  138 
N,  K.  252. 

Former  absolute  defense  as  plea 
in  mitigation.    68  Hun,  170. 

Effect  of  former  decision.  3  N. 
Y,  Misc.  {Delehanty)  72. 

Inconsistent  contention  not 
available,   'z  Misc,  60. 

Partial  reversal ;  subsequent 
amendment.    137  N,  Y.  619. 

Opening  a  default;  substitution 
of  parties.    2  Misc,  19a 
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Certificate  questioning  title  to 
real  property.    67  Hun,  289. 

Questioning  competency  of  evi- 
dence ;   exception.   3  Mtsc,  90. 

Exceptions  to  offers  of  evidence. 
2  Misc.  371. 

Offers  of  evidence  not  reviewa- 
ble.   2  Misc.  354, 

Objection  to  immaterial  .evi- 
dence.    2  Misc.  150. 

Exceptions  to  charge;  indefi- 
niteness.   71  Hun,  437. 

Reversal  of  judgment  based 
upon  unsupported  testimony  of 
party.  71  Hun,  21. 

Reversal  for  defect  of  parties, 
although  not  pleaded.  30  Abb.  N. 
C.  329. 

When  refusal  of  specific  find- 
ings not  ground  for  reversal.  30 
Abb.  iV.  C.  319. 

Sustaining  non-suit  by  referee 
137^.  K  188. 

Modification  in  elevated  rail 
road  case.  61  Super,  Ci.  459. 

Reversal  where  appellant  is  en 
titled  to  nominal  damages  carry- 
ing costs.    30  Abb.  N.  C,  306. 

Vacating  stipulation.  i38iV.  Y. 

431. 

When  judgment  in  negligence 
case  for  nominal  damages  will 
not  he  reversed.    69  Hun,  255. 

When  verdict  not  reversed.  3 
Misc.  552. 

When  judgment  not  upheld 
4  Misc.  54. 

New  trial  for  excessive  dam- 
ages.   1  Misc.  196. 

Excessive  damages,  i  Misc. 
504. 

Verdict  for  defendant ;  rule  for 
construing  evidence,  69  Hun 
476. 


Question  insufficiency  of  evi- 
dence to  sustain  verdict,    i  Misc. 

337. 

Reviewing  verdict  on  evidence. 
I  Misc.  484. 

Setting  aside  perversed  verdict. 
^Misc.  230. 

Power  to  order  restitution ; 
method.    61  Super.  Ct.  332. 

Right  to  take  and  perfect 
second  appeal.     135  N.  Y.  632. 

To  Court  of  Appeals.  Re-argu- 
ment.    1 36  N,  Y.  639. 

Effect  of  re-argument  and 
second  remittitur.  138  A^.  Y. 
650. 

Case  remitted  by  Court  of  Ap- 
peals upon  the  facts ;  change  in 
General  Term.    69  Hun,  550. 

From  new  trial  order ;  stipula- 
tion necessary.     136.  N.  Y.  623. 

Construing  stipulation.  1 36  JV. 
Y.  500. 

Refusal  to  permit  amendment 
on  trial  not  reviewable  in  Court  of 
Appeals.     I36A^.  K.  655. 

When  title  to  lands  not  in- 
volved.    135  A^.  K618. 

Cannot  review  for  excessive 
damages.   i^lS  N.  Y.i. 

Discretion  in  relieving  pur- 
chaser not  reviewable.  1 35  N.  Y. 
662. 

Right  of  General  Term  and 
Court  of  Appeals  to  modify  judg- 
ment.    138  A^.  K.  661. 

Order  permitting  discontinu- 
ance not  appealable  to  Court  of 
Appeals.    138  A^.  Y.  679. 

Less  than  $500  involved ;  sub- 
stitution of  attorneys.  138  A^.  Y, 
554. 

From  order  of  reversal ;  what 
reviewable.  138  A^,  K,  61a, 
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Control  of  court  below  over 
judgment,  not  reviewable.  138 
N,  K  676. 

To  General  Term;  from  con- 
demnation proceedings.   SZHun, 

391- 

Reviewing  referee's  or  court's 
decision.    67  Hun,  40. 

Respondent's  case  a  fabrication. 

2  Misc.  298. 

From  City  Court  to   Common 
Pleas  ;  evidence.  4  Misc.  185. 
Question  of  law  ;  case.    5  Misc. 

213. 
Security.   5   Misc,^\%\   '^Misc. 

55. 

Facts  not  reviewable.  4  Misc. 
142. 

From  General  Term  of  City 
Court.  3  Misc.  245 ;  pleas ;  3 
Misc.  71. 

From  order  refusing  new  trial. 

3  Misc.  437. 

Reviewing  errors.    2  Misc.  1Z7. 

From  Surrogate  Court.  Power 
on  reversing  decree  revoking  pro- 
bate.    66  Hun,  558. 

Reviewing  decree ;  erroneous 
admission  of  evidence.  67  Hun, 
408. 

Form  of  notice  of  appeal  from 
surrogate's    decree.     135   iV.    Y. 

413- 

Party  aggrieved.    69  Hun,  484. 

From  findings  of  facts ;  case. 
69  Hun,  403. 

Special  Proceedings.  '  From  or- 
der in  supplementary  proceed- 
ings.  66  Hun,  557  ;   68  Hun,  554. 

Reviewing  award  in  condem- 
nation proceedings.     137  N.    V. 

95- 

Criminal  Cases  ;  insufficient  in- 
dictment.   137  N.  K.  517. 


From  trial  of  challenge.  1 37  A^. 
K68. 

Record  in  criminal  cases ;  re« 
mitting  to  trial  court,  lyy  N.  Y, 
29. 

Reviewing  charge  ;  measure  of 
punishment.    136  iV.  K  62. 

From  decision  of  trial  upon 
challenge.    1 36  N.  Y.  62. 

Immaterial  error  in  capital  case, 
1 38  A'.  K.  59S. 

When  verdict  in  criminal  trial 
reversed.    138  /^.  Y.  398. 

From  Special  Sessions ;  what 
reviewable.  6g  Hun,  550. 

APPLICATION  OF   PAY- 
MENTS. 

Right  of  sub-contractor  to 
apply  payment  on  antecedent 
debt.     i36iV.  K.  617. 

Application  by  the  court.  136 
A\  Y.  187. 

Effect  of  receipt  as  to  portion. 
6g  Hun,  61. 

APPRENTICES. 

Taking  apprentice  without 
consent  of  guardian  a  misde- 
meanor, enacting  Penal  Code,  § 
292b.     L.  1893,  p.  1719,  c.  692. 

ARBITRATION. 

Requisites  of  award ;  subse- 
quent modification.  137  jV.  Y. 
290. 

Breach  of  contract;  repudia- 
tion of  award.     137  N.  Y.  471, 

Under  Code  Civ.  Pro. ;  opinion 
distinguished  from  award.  6y 
Hun,  341. 
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ARREST. 

Requisites  of  affidavit,  i 
Misc,  97 ;  68  Hun,  59. 

Cause  identical  with  cause  of 
action.    68  Hun,  525. 

Intent  to  defraud.  60  Super, 
Ct,  489. 

For  conversion ;  dismissal ; 
undertaking.    2  Misc,  414,  422. 

Requisites  of  the  order.  68 
Hun,  59. 

Exception  to  sureties.  61 
Super,  Ct,  441. 

Code  Crim.  Pro.  §§  151.  161, 
164,  as  to  warrants  of  arrest, 
bail  and  proceedings  before  mag- 
istrate    amended.     L,   1893,    p. 

946.  c.  458. 

Code  Crim.  Pro.  §  155,  as  to 
form  of  warrant  and  execution 
thereof  amended.  L,  1893,  p. 
957,  c.  462. 

ARSON. 

First  degree;  intent.  137  N, 
K.68. 

ASSAULT. 

Justification.     60     Super,    Ct, 

130- 

Throwing  vitriol;  identifying 
defendant.     69  Hun,  206. 

Form  of  complaint ;  payment 
for  adjournment.     69  Hun,  130. 

ASSIGNMENT. 

Of  claim  for  conversion  ;  chat- 
tel mortgage.     4  Misc.  147. 

Assigning  interest  in  contract 
against  competition  in  trade.  71 
Hun,  7. 

Of  fund ;  by  order  ;  liability  of 
drawee.    69  Hun,  554. 

Oi  claim  against  United  States ; 


priorities;  marshaling  securities. 
66^««,  631. 

What  will  not  establish ;  intent. 
60  Super,  Ct.  2Qrj, 

Of    interest    under  will.      136 

N.  y.  97. 

By  beneficiary  in  trust  for 
receipt  of  rents.    5  Misc,  479. 

Of  cause  of  action  as  collateral ; 
costs.    71  Hun,  112. 

Agreement  to  pay  debt  out  of 
designated  fund.     139  N,  Y.  163. 

Of  claim  ;  assignee's  action  ; 
set-off.    69  Hun,  90. 

Of  life  policy  "  as  interest  may 
appear."    69  Hun,  79. 

Equitable  ;  of  rents  to  become 
due.     3  Mtsc,  523. 

Of  chose   in  action.    68  Hun, 

317. 

Note  on  indemnity,  assignment 
and  subrogation.     30  Abb,  N,  C, 

173. 

Of  patent  in  breach  of  contract. 
6y  Hun,  281. 

Of  lease ;  written  consent  of 
lessor.     3  Misc,  95. 

Of  mortgage  ;  assignee's  rights. 
67  Hun,  115. 

Of  life '  policy  to  protect  pay- 
ment of  annuity;  premiums.  72 
Hun,  194. 

Of  lien  as  collateral  enforce- 
ment;    defense.      72   Hun,   211. 

Of  claim  in  litigation  ;^  subse- 
quent settlement  by  assignor. 
137  A':  K  450- 

Of  award  in  condemnation 
proceedings.     3  Misc,  30. 

ASSIGNMENT     FOR    CRED- 
ITORS. 

By  manufacturing  corporation ; 
law  in  1 891.    4  Misc,  545* 
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By  foreig^n  corporation  unlaw- 
ful.    3  Misc,  57. 

Preferences  in  partnership 
cases.    1^6  N,  Y,  313. 

Assignment  by  partner ;  pref- 
erences.    13s  N.  K.  599. 

Individual  indebtedness ;  judg- 
ment against  assignor  "  as  sur<- 
vivor."    72  Nun,  i. 

Fraudulent ;  judgment  by  con- 
fession ;  just  claim.  72  Ifun, 
109. 

Note  on  preferential  assign- 
ments.    30  Add.  N,  C.  258. 

Effect  of  excessive  preferences ; 
preference  by  extrinsic  instru- 
ment; remedy  of  creditors.  30 
Abb,  N,  C.  245. 

Owner's  right  to  dispose  of 
property.     3  Misc,  490. 

Unlawful  preference.     138    A^. 

Y.  435. 

Death  of  assigpiee  ;  substitu- 
tion of  executrix.     2  Misc.  347. 

Charging  assignee  with  inter- 
est ;  with  costs  collection.  4 
Misc.  136. 

Rights  of  creditors ;  presenta- 
tion of  claim ;  evidence.  5  Misc. 
105. 

Accounting ;  allowance  for  ser- 
vices for  assignee  or  his  firm ; 
allowance.     66  Hun,  i^\. 

Setting  aside  after  judgment 
for  accounting.     68  Hun,  48 1 . 

Assignee's  liability  as  to  lease. 
4  Misc.  201. 

ASSOCIATIONS. 

Claim  against;  personal  liabil- 
ity of  members.     71  Hun,  473. 

Manufacturers  ;  constitution  ; 
bond  to  secure  obedience.    67 


Members  individually  liable.  2 
Misc,  67. 

Action  to  restore  membership. 
lyjN.  K.  346. 

By-laws  of  newt  association. 
I36A^.  Y.  333. 

ASYLUM. 

Right  to  bind  out  child.  68 
Hun,  344- 

ATTACHMENT. 

Insufficient  affidavit.  69  Hun, 
306.      . 

"  Residence  "  distinguished 
from  "  domicile."    69  Hun,  yol^. 

Irregular;  action  to  recover 
value ;  demand.    4  Misc,  268. 

Affidavit  by  plaintiff's  agent. 
71  Hun,  72, 

What  not  an  injury  to  personal 
property.    61  Super.  Ct.  361. 

Vacating ;  allegation  of  counter 
claim.   60  Super.  Ct.  276. 

Requisites  of  affidavit  by 
assignee.    60  Super.  Ct.  i6k). 

Improper ;  justice's  court ; 
judgment  by  default.  71  Hun, 
598. 

When  plaintiff  liable  for  con- 
version.   6^  Hun,  18. 

Of  goods  delivered  on  option  ; 
replevin.    4  Misc.  88. 

Sheriff's  liability  for  abuse  of 
process.     3  Afisc.  230. 

Property  secreted  to  defraud 
creditors.    68  Hun,  177. 

Motion  to  vacate  ;  alleging  con- 
tract.    3  Misc.  66. 

Of  goods  delivered  "on  mem- 
orandum."   2  Misc.  412. 

Secreting  property;  conceal- 
ment to  avoid  service,    (»7  Hun^ 
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Sufficiency  of  papers  ;  informa- 
tion and  belief.    67  Hun,  203. 

Sufficient  affidavit ;  motion  to 
vacate.    2  Misc,  loo. 

What  confers  jurisdiction ; 
effect  of  foreign  prosecution.  1 38 
N,  K  209. 

ATTORNEY  AND  CLIENT. 

Judgment  for  costs  only  be- 
longs to  attorney.    4  Misc.  259. 

Admission  ;  exempt  ions  to 
graduates  of  law  school  extended. 
L.  1893.  p.  278,  c.  163. 

Power  to  bind  client.  (J^  Hun, 
151. 

Compelling  attorney  to  pay 
judgment  on  unauthorized  ap- 
pearance.   ^  Hun,  256. 

Compensation  where  employ- 
ment is  revoked.    61   Super,  Ct, 

457. 

Compensation ;  3  R.  S.,  c.  20, 
tit.  19,  art.  I,  §  I  not  applicable. 
4  Misc,  272. 

Setting  aside  notice  of  retainer. 
I  Misc,  74. 

Vacating  satisfaction  of  judg- 
ment to  protect  attorney.  1 36  N, 
V,  50. 

Recovery  for  services  reversed. 
135  N.  Y,  643. 

Contingent  fee;  settlement  of 
suit  by  client.    69  Hun,  237. 

Admissions  by  attorney ;  when 
admissible.    69  Hun,  28. 

As  administrator;  costs  and 
charges.    3  Misc,  563. 

Services    to    wife;   husband's 
liability.    ^Misc^^o, 
Contracts  between  ;  services  to 
infant.    68  Hun,  589. 

Transfer  of  client's  papers  to 
third  person.    68  Hun,  544. 
Vol  XXX.— 30 


Value  of  services.    68  Hun,  204. 

Employment  by  decedent,  in 
dual  capacity.    68  Hun,  i^y. 

Agreement  to  share  in  subject 
of  suit.    2  Misc.  447. 

Authorization  to  make  declara- 
tions.   68  Hun,  64. 

Attorney's  liability  for  contract 
2  Misc,  260. 

Authority  to  bring  action.  68 
Hun,  122. 

Compensation  of  counsel  as- 
signed in  capital  cases.  L,  1893, 
p.  1 1 18,  c.  521. 

AUCTIONEERS. 

Payment  of  duties  or  fees.-  1 36 
N,  v.  363. 

Act  regulating  auctions  in  New 
York  City  amended.  L,  1893,  p. 
573,  c.  289. 

BADGES. 

Unauthorized  wearing  of  badge 
of  loyal  legion  a  misdemeanor, 
enacting  Penal  Code,  §  674a.  X. 
1893,  p.  1719.  c.  692. 

BAILMENT. 

Goods  destroyed  by  fire;  ser- 
vices thereon.    4  Misc,  275. 

Bathing  house ;  theft;  proprie- 
tor's liability.    4  Misc,  104. 

BANKING. 

Act  relating  to  banking  cor- 
porations amended  in  §§  25,  26, 
156  and  158.  L,  1893,  p.  1736,  c. 
696. 

Banking  law  as  to  incorpora- 
tion of  trust  company  amended 
so  as  to  apply  to  towns.  L,  1893, 
pp.  607.  608.  c  313,  314,  315. 


466        ANALYTICAL    INDEX    TO    THE 


Banking  law,  §40,  as  to  incor- 
poration amended.  L,  1893,  p. 
827,  c,  408. 

Additional  powers  conferred 
on  certain   trust  companies.    Z. 

1893.  p.  654,  c.  337. 

Notes  deposited  for  collection ; 
when  title  passes.     5  Misc,  192. 

Check  signed  as  "trustee;" 
notice ;  loan  on  forged  securities. 
71  Hun,  184. 

When  knowledge  obtained  by 
official  imputed  to  bank.     139  N. 

y-  307. 314. 

Interest  upon  account;  evi- 
dence.    139^^.  K.  514. 

Failure  to  pay  depositor's  note 
69  Hun,  202. 

Liability  on  check;  fictitious 
payee.    67  Hun,  378. 

Drafts ;  sufficient  presentation  ; 
from  other  States.  138  iV.  V. 
494. 

BANKRUPTCY. 

Fraudulent  assignment  of  ac- 
counts; creditors  charged.  72 
Hun,  263. 

Debt  barred  by  Statute  of  Limi- 
tations ;  right  to  secure.  72  Hun, 
176. 

BATHING. 

Public  health  law  containing 
provisions  for  protection  of 
bathers  enacted.  Z.  1893,  p. 
1495,  c.  661. 

BENEFIT  ASSOCIATIONS. 

Eligibility ;  ineligible  member ; 
right  to  benefits.    69  Hun,  532. 

Benefit  payable  to  "  legal  heirs." 
66  Hun,  297. 

Misrepresentation ;    certificate 


of  physician  not  conclusive.  6i 
Super,  Ct,  43. 

Effect  of  physician's  certificate. 
I  Misc,  406. 

Effect  of  false  statement  in  ap- 
plication ;  waiver.   135  N,  V.  417. 

False  statements  in  application 
punished,  amending  Penal  Code, 
§  577a.    Z.  1893,  p.  1719.  c.  692. 

Proof  of  death ;  payment  of  as- 
sessment to  wife  of  subordinate 
officer.     135  N.  Y.  107. 

Total  disability  ;  amendment  to 
constitution.    68  Hun,  355. 

Contract  abridging  right  to 
change  beneficiary.     30  Abb.  N. 

C  134. 

Foreign ;  insolvent ;  reserve 
fund.     3  Misc.  214. 

Notice  of  assessment;  forfeit- 
ure of  policy.     1 38  JV.  K  1 16. 

By-laws;  deferred  dues.  2 
Afi'sc.  213. 

BENEVOLENT  SOCIETIES. 

Change  in  number  of  directors 
regulated.    Z.  1893,  p.  308,  c.  180. 

Right  of  trustee  to  charge  for 
services  as  attorney.  30  Abb.  JV. 
C.  139. 

BETTING  AND  GAMING. 

Principal's  money  lost  by  agent 
at  gambling.    4  Misc.  312. 

Act  regulating  pool-selling  and 
book-making  amended.  Z.  1893, 
p.  966,  c.  469. 

BILLS,  NOTES  AND  CHECKS. 

Note  given  as  collateral  secur- 
ity.    4  Misc.  255. 

Outlawed  note;  payment  on 
account  by  one  maker.  4  Misc. 
343. 
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Commissioners  signing  notes 
officially.    66//««,  140. 

Corporations ;  when  signers 
personally  liable.     1 39  N,  Y.  307, 

3H. 

By  officer  of  corporation.  67 
Hun,  456 ;  68  Hun,  33. 

When   note  of   corporation    a 
specialty.    68  Hun,  518.. 
•    Transactions  claimed  to  amount 
to  payment  and  satisfaction.     61 
Super,  a.  $1- 

Payment  by  indorser ;  effect  on 
maker.     1 37  N.  Y.  444. 

Alleged  unauthorized  seal ;  bur- 
den of  proof.    3  Misc.  81. 

Corporation ;  director's  liabil- 
ity.   5  Misc,  255,258. 

Note  given  for  void  agreement. 
72  Hun,  1 1 3. 

Right  to  recover  on  instrument 
held  adversely  to  plaintiff.  1 36  N. 
Y,  454. 

Purchase  of  check ;  ownership ; 
inquiry.     71  Hun,  402. 

Fraudulent  representations ; 
evidence.     139  iV.  K  598. 

When  judgment  directed.  68 
Hun,  557. 

Presumption  from  possession 
by  payee.   68  Hun,  94. 

Delivery  to  third  party  a  bail- 
ment.    2  M/sc.  252. 

Bonafde  holder.  61  Super,  Ct. 
74 ;  3  Misc.  63. 

Obtaining  money  on  worthless 
checks.     6y  Hun,  428. 

Liability  of  endorser,      i  Misc. 

145. 

Indorsement  to  pay  for  goods. 
3  Misc.  376. 

Indorser's  liability  must  be 
proved.    4  Misc.  83. 

Indorsement  obtained  by  fraud. 
^Misc,  601. 


Indorser  before  delivery  to 
payee.    Hun,  166. 

Indorsee  with  knowledge  that 
consideration  has  failed,     i  Misc. 

314. 

Release  of  indorser  by  exten- 
sion to  maker,     i  Misc.  414. 

Liability  of  indorser  before  de- 
livery to  payee.     3  Misc.  1 33. 

Failure  to  sue  maker ;  indor- 
ser's liability.     2  Misc.  361. 

Notice  of  protest.    4  Misc.  63. 

Due  on  Saturday;  sufficient 
presentation.     138  N.  Y.  494. 

Sufficient  notice  of  dishonor.  2 
Misc.   228. 

Demand  and  notice  of  protest. 
137  N.  Y.  379, 

Action  by  payee  against  in- 
dorser;   consideration.    66  Hun, 

349- 

Consideration,     i  Misc.  337. 

Without  consideration,  not  ba- 
sis for  action.    2  Misc.  409. 

Note  on  continuing  contracts 
with  notes  for  instalments.  30 
Abb.N.C.ir^. 

Accommodation  note ;  liability 
of  maker.     68  Hun,  100. 

BILLS  OF  PARTICULARS. 

Special  damages ;  when  defen- 
dant knows  facts,    69  Hun,  339. 

Injuries  to  personal  property; 
denial.    4  Misc.  285. 

Object  of  bill ;  when  refused. 
66  Hun,  38. 

When  refused  before  answer. 
60  Super.  Ct.  467. 

As  to  redundant  allegations,  i 
Misc.  126. 

As  to  the  defense  of  non-per- 
formance.    I  Misc.  87. 

Of  counter-claim.  3  Misc.  406. 
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Money  paid  and  received.  68 
Hun,  329. 

Services ;  former  adjudication. 
iMisc,  153. 

Services  and  materials  ;  imma- 
terial variance.     3  Misc,  86. 

In  action  for  damages  from 
single  act.    2.  Misc.  1 1 1. 

Order  discretionary ;  trespass. 
3  Misc.  73. 

BLASTING. 

Liability  of  sub-contractor  as 
indemnitor.    2  Misc,  312. 

Liability  for  damages.  30  Abb. 
N.C.  158;/^.  166  ». 

BOARD  OF  CLAIMS. 
Jurisdiction.     138  A".  K.  124. 

BOARD  OF  HEALTH. 

Powers  as  to  nuisances ;  cer- 
t  tar  art.     140  A^.  K  i. 

Of  Yonkers ;  requirements ; 
penalties  ;  powers.  71  Hun,  149  ; 
140  N.  Y.  12. 

Town;  invalid  order;  powers; 
L.  1893,  c.  661  ;  5  Misc.  159. 

Public  health  law  regulating 
state  and  local  boards  enacted. 
L.  1893,  p.  1495,  c*  66'' 

BOND. 

Guaranteeing  maintenance  of 
assigned  insurance  policy.  2  Misc, 

371. 

To  secure  performance  by  sub- 
contractor.    i37iV.  K488. 

To  secure  payment  of  trans- 
ferred accounts.     137  N.  Y.  525. 

Wife's,  for  debt  of  husband  ; 
'.nvalidity,  counter-claim.  69  Hun, 
82. 


Judgment  against  one  surety 
contribution.    68  Hun,  372. 

Of  corporation ;  signature  of 
trustee.    67  Hun,  116. 

Guardian's ;  fraudulent  dis- 
charge;  death  of  surety;  costs. 

138  iV.  Y.  192. 

Municipal ;  rate  of  interest  after 
maturity.     5  Misc,  195. 

Railroad ;  income ;  railroad 
consolidation.    69  Hun,  378. 

Covenant  in  trust  mortgage  for 
benefit  of  holders;  enforcement. 
72  Hun,  51. 

Agreement  to  pay  interest  out 
of  designated  fund.  1 39  N.  K.  163. 

Collateral  security  for  corpora- 
tion mortgage;  foreclosure.  Co 
Hun,  168. 

Acceptance  of  bonds  of  guar- 
anty corporations  authorized ; 
provisions  in  respect  thereto.  Z. 
1893,  p.  1788,  c.  720. 

BOTTLES. 

Scope  and  constitutionality  of 
L.  1887,  c.  377,  to  protect  owners. 

139  A^.  Y.  32. 

BRIDGES. 

On  county  lines;  supervisors* 
discretion.    71  Hun,  97. 

N.  Y.  and  Brooklyn  ;  liability 
for  negligence.     139  A'^  ^-  534- 

Lights  required  upon  swinging 
bridges,  enacting  Penal  Code. 
§433a.    L.  1893,  p.  1719,  c,  692. 

BROKERS. 

Real  estate  ;  when  commission 
earned;  evidence.    ^  Misc.  i8a 

Two;  one  as  other's  agent; 
commissions.     4  Misc.  265, 
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Right  of  real  estate  broker  to 
commissions  although  contract  is 
never  performed  ;  ability  of  con- 
tracting purchaser.  30  Add,  N,  C. 
291. 

Commissions  on  sale  of  lands. 
66 1/un,  488  ;  61  Supirr.  Ct.  31 5  ; 
139  N,  V.  273  ;  3  Misc.  378. 
^  Recovery  in  absence  of  agree 
ment.    2  Mt'sc,  334. 

Commission  for  procuring  lease. 
(^  Super,  Ct,  123;  \yj  N,  Y.  129. 

Right  to  commissions  in  case 
of  several  brokers.  61  Super,  Ct, 
456. 

Authority  to  collect,  i  Misc, 
108. 

When  commissions  due;  con 
tract  to  share  with  agent  of  prin- 
cipal,   72  Hun,  202. 

Employment  to  sell  realty ;  ex 
change.    69  Hun,  65. 

Owner's  inability  to  give  title. 
iMisci^T,  137  N,  Y,  504;  2 
Misc.  172. 

Principal's  disagreement  as  to 
term  s .   3  Misc,  42 1 . 

Principal's  interference  after 
discovery  of  purchaser.  67  Hun, 
418. 

Sub-agent ;  agreement  to  divide 
commission.   2  Misc,  397. 

Stockbrokers ;  rehypothecation 
of  securities*;  election  of  reme- 
dies.    30  Abb.  N,  C.  192 ;  66  Hun, 

523. 

Sale  of  stock  held  upon  mar- 
gin.    67  Hun,  I. 

BUILDINGS. 

Furnishing  insecure  scaffold- 
ing punished.  Z.  1893,  p.  1719, 
c.  692. 

Public  buildings  law  enacted. 
Lf  1893,  p.  402,  c.  227. 


The  act  for  the  examination  of 
scaffolding,  etc.,  amended.  L, 
1893.  p.  i78i,c.  715. 

BUSINESS  CORPORATION. 

Notes ;  failure  to  file  reports 
68//««,  317. 

CADAVERS. 

Provision  for  disposition  of  un- 
claimed bodies.  L.  1893,  p.  1507, 
c.  661,  §  207.  % 

CALENDAR. 

Preferences  in  Court  of  Appeals. 
135  iV.  K634, 

CANALS. 

Bridge-tenders,  State  em- 
ployees ;■  wages.     4  Misc.  50. 

Claims;  maintenance  of  guard 
bank.     138  A^.  Y,  124. 

Provision  for  experimental 
work.    L,  1893,  p.  1078,  c.  499. 

Claims  pending  before  com- 
missioners of  land  office  to  be 
heard  before  board  of  claims.  L, 
1893,  p.  892,0.  425. 

CANCELLATION. 

Action  for  annulment  of  con- 
tract for  illegality ;  non-perform- 
ance and  failure  of  consideration  ; 
parties.     5  Misc,  43. 

CARRIERS. 

When  responsible  as  insurer; 
usages;  deviation.  139  N,  Y, 
416. 

Injury  to  goods  in  transit ;  stip- 
ulations in  the  receipt.  60  Super. 
Ct.  J 17. 
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Shipping  receipt;  condition  as 
to  loss  ;  waiver.     140  A\  Y,  48. 

Contract  limiting  shipper's  right 
to  damages.     1 37  N.  Y.  460. 

Liability,  in  absence  of  special 
agreement.     68  Hun,  598. 

Ocean ;  conditional  low  rate. 
68  Hun,  486. 

Ocean;  condition  on  ticket; 
acquiescence ;  loss  of  baggage.  72 
Hun,  5. 

Agent  when  goods  purchased 
abroad,  delivered  in  city.  2 
Misc.  2^1. 

Discrimination  in  freights ;  pro- 
tection against  competitors.  66 
Hun,  103. 

Liability  for  loss  of  baggage 
66  Hun,  202. 

Liability  for  merchandise 
checked  as  baggage  ;  assignment 
of  claim.     66  Hun,  456. 

Deviation  from  contract ;  dam 
ages.     60  Super,  Ct.  1^2, 

Conditions  on  railroad  ticket ; 
contemporaneous  oral  agreement. 
I  Afisc,  179. 

Connecting  carriers;  right  to 
freight  upon  goods  destroyed  by 
fire.    137  N,  Y.  23. 

Loss  of  baggage  ;  unreasonable 
limitation  of  liability.  4  Misc, 
266. 

CASE. 

Necessity  of  certificate  that  case 
contains  all  the  evidence.  60 
Supc^r.  CU  343  ;  5  Misc.  228. 

On  appeal  from  N.  Y.  City 
Court ;    question  of  law.     5  Misc 

213. 

Must  be  settled  and  signed  ; 
omission.     69  Hun,  210. 

Amendment  on  appeal.  69 
Hun,  104. 


Necessary  on  motion  for  new 
trial.    6^  Hun,  129. 

Review  of  facts  found  by  sur- 
rogate.     69  Hun,  403. 

CAUSE    OF  ACTION. 

Direct  action  against  indemni- 
tor against  liability  for  damages. 
3o^^^.A^.  C158. 

Note  on  election  between 
remedies  for  indemnity,  by  assign- 
ment, subrogation,  express  con- 
tract and  implied  assumpsit.  30 
Abb.  N.  C.  173. 

For  damages  for  breach  of  con- 
tract.   137  iV.  1^.471. 

Breach  of  contract  involvmg 
patent.     138  A^.  K  285. 

Breach  of  constitution  of  man- 
ufacturers' association.  67  Hun, 
611. 

Default  in  payment  by  com- 
mittee of  idiot.     3  Misc.  126. 

CEMETERIES. 

Act  regulating  incorporation 
of  rural  cemetery  associations 
amended.    L.  1893,  p.  54.  c.  34. 

Removal  of  remains  regulated. 
L.  1893,  p.  97,  c.  59. 

CERTIORARI. 

Office  of  writ,     71  Hun,  84. 

Who  may  not  maintain  pro- 
ceeding.    135  A'.  K  437- 

To  review  removal  of  fireman. 
61  Super,  a.  284. 

To  review  determination  of 
board  of  health  as  to  nuisance. 
140  N.  Y.  I. 

Reviewing  action  of  excise 
commissioners;  "merits."  4 
Misc.  330 ;  4  Misc.  6 ;  5  Misc^  457, 
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Reviewing  decision  as  to  elec- 
tion of  supervisor.     69  Hun,  406. 

Taxpayer's  petition  to  review 
assessment;  requisites.  66  Hun, 
21. 

Writ  to  taxpayer  a  matter  of 
right;  application  and  petition. 
135  N.  v.  245. 

Reviewing  decision  of  New 
York  City  tax  commissioners  as 
to  value.     139  iV.  K.  55. 

Reviewing  tax  on  foreign  cor- 
poration; objections;  affidavits. 
139  iV.  K68. 

To  review  illegal  assessment; 
scope.     1 39  N,  Y.  1 33. 

To  review  assessment;  failure 
to  appear.    68  Hun,  243. 

Reviewing  comptroller's  can- 
cellation of   tax  sale.    6y    Hun, 

495. 

Writ  to  review  assessment; 
parties ;  proper  return ;  when 
right  to  writ  absolute.     5  Misc, 

54« 

Requisites  of  return.  61  Super, 
CL  458. 

Costs  in  proceedings  to  review 
assessment.    66  Hun,  578. 

CHARTER    PARTY. 

Effect  of  destruction  of  vessel. 
135  iV:  F.  569., 

Construction  of  cablegram  au- 
thorizing.    3  Misc,  449. 

Liability  of  owner  for  negli- 
gence of  captain.    67  Hun,  392 

Liability  of  consignee  ;  "  cus- 
tomary dispatch."    67  Hun,  137. 

CHATTEL  MORTGAGE. 

When  bill  of  sale  not.    71  Hun, 
215;  61  Super,Ct,6Z, 
Valid  against  subsequent;  evi- 


dence ;  excessive  verdict.  4  Misc, 
299. 

On  farm  products ;  future  pro- 
ducts.   6g  Hun,  $10. 

Default  in  payment ;  title ;  ob- 
ligations of  [>arties.  138  N.  K. 
500. 

Filing;  right  of  antecedent 
creditor.     136  A^.   K,  316. 

Must  be  filed  in  county  where 
mortgagor  resides.     3  Aftsc.  518. 

Void  liability  for  property  re- 
ceived under.    72  Hun,  168. 

Temporary  removal  of,  after 
filing;  effect.     71  Hun,  547, 

Upon  stock  of  goods  where 
mortgagor  continues  selling.  71 
Hun,  511. 

Subordination  to  lien  for  re- 
pairs.    2  Misc.  193. 

On  raw  material  and  goods  to 
be  manufactured.     66  Hun,  583. 

Filing  against  canal  boats.  L, 
1893,  p.  824,  c.  405. 

CHATTELS. 

Right  of  finder  of  lost  property^ 
I  Mtsc.  22. 

Nature  of  growing  crops ;  sala- 
bility.     135  N.  V.  ^y, 

CHILDREN. 

Public  health  law  enacted.  Z. 
1893,  p.  1495,  c.  661. 

Penalty  for  sending  messenger 
boys  to  certain  places,  enacting 
Penal  Code,  §  292a.  L,  1893,  p. 
1719,  c.  692. 

Boarding  infants  without 
license ;  punished,  enacting 
Penal  Code,  §  290a.  L.  1893,  p. 
1719,  c.  692. 

Baby  farming  prohibited.  I.. 
1893,  p.  1559.  c.  661,  §  206. 
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CITY  COURT  OF  N.  Y. 

Jurisdiction  over  foreign  cor- 
poration.   2  Afisc,  loo. 

Jurisdiction;  appeal  to  Com- 
mon Pleas.  2  N.  K  Misc,  179  ; 
3/^-55. 

CIVIL    DAMAGE    ACT. 

Sale  on  leased  premises ;  land- 
lords' liability.    67  Hun,  7 1 . 

Responsibility  of  general  guar- 
dian for  lease  of  premises.  3 
Misc.  106. 

Right  of  action  ;  posthumous 
child.    69  Hun,  584. 

Not  a  penal  statute  ;  how  affect- 
ed by  Z.  1892.  c.  403-  69  Hun, 
565. 

Exemplary  damages.    69  Hun, 

507. 

CIVIL  RIGHTS. 

Violation  punished,  amending 
Penal  Code.  §  383.  L.  1893.  p 
1719,  c.  692. 

CLOUD  ON  TITLE. 

When  action  lies  to  set  aside 
deed,     i^d  N,  V.  521. 


CLUBS. 

Society  may  fix  number  of  trus- 
tees who    shall   constitute    quo 
rum.    Z.  1893,  p.  960,  c.  465. 

CODE    OF    CIVIL    PROCED- 
URE. 

C.  8,  tit.  6,  art.  4:    69  Hun,  497. 
c.  9,  tit.  3,  art.  3.     30  Add,  N.  C, 

58  n. 
c.  r6,  tit.  2,  art.  4.   70  Hun,  563. 


c,  17,  tit.  3.    67  Hun,  256. 

c.  19,  tit.  8,  arts,  i,  2,  3.    69  Hun, 

435. 
§7  (subd.  3).     30  AdS,  N.  C  59 

n. 

%%  8.  9.     67  Hun,  2S4. 
§  14,     30  ANf,  N.  C.  35  ;  67  Hun, 

254.  255,  257,  259,  260  ;  3  Misc. 

105 ;  (subd.  3)  3  Misc.  105 ;  (subd. 

4)  67  Hun,  256  ;  (subds.  3,  8)  30 

AM.  N,  a  279. 
§16.     yjAbb.  N.   C.   33,  280;    3 

Misc.  103. 
§  1 7.     3  Misc.  246. 
§§25,26.     139  N.  V.  143- 
§  46.    69  Hun,  365. 

§   52-      »39  -^-  l^'-   143;    5   ^^' 

365. 

§65.     6o5ar/^rr.  a.  61. 
§  66.     69  Hun,  238-240 ;    5  Misc. 

336. 

§  78.  4  ilf/ir.  271. 
§121.  4A/«^.  113. 
§130.      61    Super,  a.    168,    476; 

(subd.  6)  I  il//5r.  585. 

§  190.  30  ^^^.  A',  c  343 ;  137  A' 

1^.435;   138  Z-^.   133;    2   i»/«r. 

3*3;  (subd.  3)  139  A.  Y.  54. 
§  217.     30  Add.  N.  C.  59  ». 
§236.     139  iV.    K.  142;    69  Hun, 

271. 
§  263.     2  Misc.   509 ;  (subd.  2)    5 

Misc.  207;   (subd,  8)     136    N. 

V.  327. 

267.     60  Super.  C/.  41. 
§  272.     60  Super.  Ct.  41. 
§273.     137  A^.  >^.  517. 
§275.     137^.  1^.517. 

§  284.   137  N.  y.  S17. 

295.     I  Misc.  252. 
§  298.     3  Misc.  294 ;  4  Z/.  113. 
§  306.    71  Hun,  337. 
S  315,  316.     2  Misc.  loi. 

323.     3  il/w^.  246. 
§  340  (subd.  3).    5  Misc.  96b 
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S342.    137^.  1^.517. 

§351.     ^  Misc.  43^- 

§  366,     3  Afi'sc,  123. 

§  368.     138  N,  K.  26 ;  3  Mi'sc.  9. 

§S  368,  369.    66  Hun,  328. 

§  3^'     3  Mi'sc,  10. 

§§  370-372.     70  /f««.  461. 

§  372.    68  Hun,  272. 

§  376.    70  Hun,  43. 

§§  380,  382.     2  i!/w.  34T. 

§  382  (subd.  5).     70  ^««,  513. 

§  386.     3  M/sc.  142  ;  5  Mt'sc,  214. 

§388.    70 Hun,  s^ 3' 

§  395-    69  /^«»,  424-426  ;  71  /^/. 

325  ;  4  M/sc.  356 ;  5  /^/.  214. 
§§401,405.     71  /^««,  596. 
§403.     71  Hun,  327, 
§  410.     I  J//ir.  420 ;  2  /^/.  342. 
§  414  (subd.  4).    70  Hun,  65. 
§415.    70  Hun,  66, 
§  416.     4  il/wr.  269. 
§  420.    2  AHsc.  206. 
§  426  (subd.  i).     3  Misc.  5. 

§431.     138^-  >^.  491- 

§432.     136  A^.  K.  343. 

§  434.    138  JV,  v.  265. 

§  435.     68  Hun,  527. 

§§435.436.     69  Hun,  273, 

§  438  (subds.  I,  5).     67  Hun,  287. 

§  440.     2  Misc.  263. 

§445.     5  J//Jr.  114. 

§449.     30  Adfi.  JV.   C,  175  «/  136 

iV.  K  655  ;  69  ^««,  396 ;  2  il/w. 

199,   262 ;   4  A/.   260,   435  ;    60 

Super,  Ct,  133  ;  6  Id,  66. 
§  450.     135    N,    V,  201  ;  68  Hun, 

250. 
§452.     139   A''.    K   118;  I    Misc. 

461  ;  60  Super,  Cti  79. 
§  454.     138  N,  V.  192  ;  71  Hun,  4. 
§§  454-456.     5  ^'-y^.  208. 
§455.     I36A^.  K62. 
§  456.     66  Hun,  403. 
§  461.     2  iTZ/jr.  209  ;  5  /</.  262. 
§  469.     60  Sup^r.  Ct.  406. 


§  474.     60  Super.  Ct,  405. 

§  481.     66  Hun,  196. 

§484.     135   A^    K  239;   138  Id. 

272 ;  5  Af/jr.  53.;  (subd.  5)  139 

N,  V.  541 ;  (subd.  9)    70  Hun, 

26. 
§§487,488.     30  Alfd,   N.  C428; 

139  iV.  K.  389. 
§488.     136  iV.    K  655;   6&Hun, 

207 ;  60  Super.  Ct,  403 ;  4  il/«r. 

414. 
§  494.     139  N,   y,  336;  70  Hun, 

371 ;  I  Misc.  13. 
§§  494.  495.     30  Add.  JV.  C.  294. 
§  495.     3  Misc.  374 ;  60  Super.  Ct. 

281. 

§§498.499-  30  ^^^-  ^-  ^.  428; 
136  iV.  K655;  139/^.  389;  68 
/f««,  207  ;  4  Misc.  82,  414. 

§  499.     2  .1//j^.  416,  417. 

§  500.     2  Misc.  178. 

§  500  (subd.  2).    61  Super,  Ct.  13, 

65. 
§§  5oo»  501-    70  Hi^^f  23. 
§  501.     71   Hun,   525 ;   60  Super. 

Ct.  208. 
§  501  (subds.  1,2).     2  J//jr.  117. 
§  502.     60  Super.  Ct.  281. 
§  502  (subd,  i).    69  Hun,  92. 
§  502  (subd.  3).     139  N,  V.  534. 
§  507.     I  Misc.  147  ;i  Id.  243,  374. 
§511.     6S  Hun,  S29,  588. 
§  521.     70  Hun,  255  ;  2  Misc,  273, 

276;   4  /f.  412. 
§522.     69  Hun,  456;  I   ^«r.  16, 

108,  361  ;    2  A/.  82,  511  ;  3  Id. 

307  ;  61  Super.  Ct,  66. 
§523.     68  Hun,  336. 
§  531.     71  Hun,  256  ;  2  i>//ji:.  451, 

503- 

§  532.  60  Super.  Ct.  313. 

§534.  2  Misc.  297. 

§  S37.  68  Hun,  146. 

§538.  I  Misc.  483. 

§539.  6r  5j!(/>^r.  Ct.  248. 
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§§  539.  540.     69  Hun,  413  ;  70  Id. 

488. 
§§  539.  540,  541.     3  ^f^sc^  300- 
§  541.     2  Misc.- 124. 
§  544.     67  Hun,  385  ;  70  M  47. 
§  545.     I  Misc.  128  ;  2  Id.  346. 
§  546.     3  iT//jr.  408 ;  60  Super,  Ct. 

404. 
§§549»55o-     2  il//5^r.  424. 
§  550.     2  iT//Jr.  423. 
§559.     I   Misc.   299;    2   /f/.    249, 

41  s.  423. 

{  572.    60  Super,  Ct.  112. 
§§576-578,580,581.   61  Super,  Ct. 

370.  371- 
§593.     136^^.  K  482. 
§§602-610.     I  Misc,  12^ 
§  603.    67  Hun,  309 ;  4  J/w.  327. 
§§603,   604.     136  ^.    K.    252;    4 

Misc.  324. 
§  604.     67  Hum,  310. 
§  605.    3  Misc.  35. 
§  608.     136^.  K.  252. 
§  609.     71  /fw«,  385. 
§  620.    67  Hun,  47,  48  ;  70  Id.  261. 
§623.     70  Hun,  II. 
§635.     30    Abb,    N,    C.    182  n; 

(subd.  2)  68  /f//«,   178;  (subd. 

3)  61  Super,  Ct.  361. 
§  636.     67  Hun,  204 ;  69  Id.  31 1  ; 

2  Misc.  102,  103;  60  Super.  Ct, 

273- 
§  638.     4  Misc.  269. 
§646  (subd.  I).     70 Hun,  26, 

§684.    137  a:  K  517. 

§  707.     70  /^;/«,  349- 
§  713  (subds.  I,  2).     68  Hun,  512. 
§§721-723.     135  TV.   V,  522. 
§  723.     30  Abb.  N.  C.  131  ;  137  N. 
Y.  471  ;  66  Hun,  196,  197,  198  ; 

67  Id.  427  ;  68  Id.  1S7  ;  2  il//jr. 

408 ;  4  /^^.  378. 
§  724.     66  //;///,  404 ;  68  Id.  91  ;  4 

il//Vr.  38;  5  /^.  114.  359- 
§§  729»  730-     ^9  ^««»  447. 


§  730.     3  J/wr.  28. 

735-     67  //««,  369. 
§738.     ^Miscisg. 
§  743.    60  5i/^^r.  Ct.  406. 
§  756.    4  ilfw.  114;  60  Super.  Ct. 

190. 
§757.     1 36  AT.  K214. 
§  758.    68  Hun,  530. 
§§758,759-    66  Hun,  62. 
§763.     30    ^^^.  A^.   C.   242;    60 

Super.  Ct.  61. 
§767.     I  Misc.  124. 
§§767,768.    68HuH,2S3. 
§768.     135  iV.  K76. 
§  769.    68  Hun,  26. 
§770.    135  /v.  v.  76. 
§  772.     3  Misc.  115,  120. 
§  779.     30  Abb.  N.  C.  33  ;  2  Misc. 

479 1  3  -^^^  103.  262. 
§  780.     30  Abb.  N.  C.  404  «,  405  If, 

406  «  /  4  iT/w^.  433. 
§783.    67  Hun,  117. 
§  791  (subd.  10).     135  .V.  K  634. 
§  796.     68  Hun,  382 ;  2  Misc.  359. 
§  797  (subd.  4).     2  iT//j^.  359. 
§  8 1 2.     69  Hun,  445-447. 
§  817.     70  Hun,  48. 
§820.     2  Misc.  442,  443,  445, 
§  822.     60  Super.  Ct.  67. 
§829.    67  Hun,  416;  68  Id.    67, 

581,  582;  69///.  48;  71/^.403; 

I  Misc.  27,  32 ;  2  Id.  142 ;  3  /</. 

282  ;  4  /d^.  74. 

831.  2  il//j^.  91. 

832.  68  Hun,  347. 

834.     30  ^3^.  A^.  C.  81  ;  136  iV. 

Y.  423;  137M  570. 
834.     2  ii//.sr.  325  ;  3  /</.  454. 
§834,836.     4  i1//5^:.  403.. 

836.  2  il//jr.  326. 

837.  68//««,  336. 

840.     69  Hun,  549 ;  2  J//jr.  374. 

843.  140  N.  Y.  6. 

844.  67  Hun,  288  ;  2  -(TZ/j^.  440. 
861.     70 ////«,  564. 
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§§870-873.     2     Misc,     343;      61 

Super,  Ct.  370,  371. 
§  872  (subd.  4).     3  Misc,  515. 
§§  872-880.     30  Abb,  N,  C  85  «. 
§§  873.  874.     70  Hun,  564. 
§§  884,  886.     30  Abb,  N,  C.  85  ft. 
§885.     3i^£r^:.  354. 
§915.     zo  Abb,  N.  C,  62. 
§923.     3  Mtsc,  135. 
§936.     135.V.  Y.  326. 
§952.     138  A^.  Y.  70. 
§957.     izZN,  K70. 
§  968.     69  Hun,  522,  524;  5  yJ/w. 

313;  (subd.  2)   69  /f««,  522. 
§  970.     69  //^r/«,  521. 
§  971.     69  /f/^«,  522. 
§  982.     70  //^w«,  8,  79. 
§  985.    66  7/«;«,  238. 
§  992.     60  Super,  Ct,  45. 
§§  992,  993-     5  ^^^^-  223. 
§  993.     5  Misc,  230 ;  60  Super.  Ct. 

42,  45. 
§  997.     30  Abb,   N.    C,     296 ;    69 

Hun,  212;    2^  Misc.  375  ;  4  Id. 

142. 
§  999.     6gHun,  211  ;    i  ^W^r.  131, 

399  ;  2  7^.  303,  330  ;  4  /c/.  283 ; 

60  Super.  O.  471  ;  61  /^.  231. 
§  looi.     138  N.    K  669;  4   il//j<:. 

141. 
§  1003.     72  Hun,  193. 
§  1005.     ^Misc.  114. 
§  loio.     71  //?/«,  2, 
§  1 01 1.     3  Misc,  615. 
§  1013.     137  N,   Y,  6r6;  66  Hun, 

196;  I  il/w^,  382;  2  7^.  87;  4 

7c/.  423. 
§1015.     136  iV.  K  505;. 68  Hun, 

550 ;  70  7^.  97  ;  I  Misc,  387. 
§  1 01 8.     71  7/««,  289. 
§  1019.    30  Abb,  N.   C,  298 ;  66 

Hun,  454. 
§  1021.     71  7f«/f,  2. 
§§1021,1022.     3oJ/«r.  415. 
§  1022.    2  i^AF^.  225  ;  5  Id,  223, 


§§  1022, 1023,    60  Super,  C/.  41. 
§  1023.    66  7/««,  454?  61  Super, 

a,  313. 
§§  1187-1189.    60  Super.  Ct,  450. 
§  1204.     71    7/««,    526;    4    il/w. 

112;  5  Id.\2i, 
§  1207.     2  il//jr.  209,  515. 
§  1 2 10.     70  Hun,  63,  64. 
§1212.     2   ^1/w.  209;  61    Super. 

Ct.  39r. 
§  1 216.     5  Misc,  114. 
§1217.     67  Hun,  287. 
§1219.     30  Abb.  N,  C,  406  «. 
§  1237.     -JO  Hun,  64. 
§§  1240, 1 241.     30  Abb.  N.   C,  34; 

3  il//JA  104. 
§  1 241  (subd.  4).     68  Hun,  536. 
§  1260.     I  Misc,  56. 
§  1273.     69  Hun,  419. 
§1274.    yiHun,i2A' 
§  1276.     6()Hun,  419. 
§1278.    66  7/««,  403. 
§  1279.     137  iV;    K.  589;  70  Hun, 

554 ;  71  7c/.  272,  275  ;  60  Super. 

Ct,3iy,  61  7^,  274. 
§  1282.     136  N,    Y,  287;  4  Misc. 

38. 
§  1290.     136  A^.  Y,  287. 
§§  1290,  1 29 1.     66  Hun,  404. 
§  1292.     5  Misc.  114. 
§  1294.     2  ilTw^r.  180 ;  4  7^.  591 ;  60 

Super,  Ct,  259. 
§  1300.    4  J// Jr.  473. 
§  1 301.     67  Hun,  293;  60  Super, 

Ct.  45. 

§  1308.     2  J/«r.  574. 
§  1 310.     139  N,  Y,  18  (am'd  by  L, 
1893,  c.  4).    69  /fun,  302 ;  2 

Misc,  186. 
§  1 316.     137  JV.    Y,  410;  3  J7«r. 

614 ;  60  Super,  Ct,  45. 

1 317.    69  Hun,  436;  I  -J// Jr.  74. 
§  1323.     I  Misc,  125 ;  5  Id.  114. 
§1326.     ^MiscsS- 
§1338.     ZoAbb,N.  C214. 
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5  1 341.     sATtfr.  55,  56. 

51343-     S^ffsc.4l^, 

§  1 346.    60  S^per,  C/,  45. 

§1347.     3it//jr.  56. 

K  1347.  1348.    66/r«».  558. 

S  1352.     7o/^i/«,  365. 

{  1356.    6^  Nun,  276. 

§1357.    66  Hun,  y>s- 

W378.     70  Hun,  4Si. 

%  1390  (subd.  6).    3  Mtsc.  121. 

^  1405.    2  il/tfr.  405. 

§  142 1.     I  Afisc,  194. 

$§  I42ip  1423.     I  Mt'sc.  222. 

5  1423.   I  Mi'sc,  195. 

f  1428.     2  J//j^.  163. 

§1435.     66  Hun,  44&. 

§  1496.     139  iV.  K.  541. 

§  1 501.     30  ^^^.  N.  C.  175  «. 

I  1 5 1 1.    60  Super.  CU  403. 

S  1522.     72  Hun,  183] 

S  1525.     70  Hun, -^61. 

S  1526.    6ZHun,Ti%, 

§  1531.     67  Hun,6oy 

%  1532.     137  A^.  >'.  119- 

§§1532.1533.    5^«^'i4. 

§1537.    ^^7  N,  K119. 
§1543.  137^.  y- 119. 

§  1577-     70  Hun,  140. 

§  1609  (subd.  3).     2  iWj^.  413. 

§  1617.     138  .V.  K  425. 

§§  1617,  1618.     30  ^^^.  iV.  C.  242. 

§  1630.    69  Hun,  418,  419;  7  /<c/. 

271. 
§  1633.     30  ^^^.  N,  C.  347  «  /  70 

//««,  97. 
§1638.     136  N,    y,   10;  4  il/wtf. 

563. 

S 1650.  136  A^.  y.  10. 

§  1660.  6gHun,  524. 

§§  1667,  1668.     5  .t/M^.  65. 

§  1669.  139  N.  y.  541  ;  69  /r««, 

456. 

§  1670.  136  iV.  K.  569. 

§  1674.  30  A/^d.  N,  C.  305. 

§  1682.  30  Abb,  A'.  C.  73  «. 


§  1690.    4  -.Vijr.  96;  (subd  3.)  Jd. 

88. 
§  1704.    69  Hun,  446,  447. 
§  1705.    Id,  447. 
§  171 2.    69  Hun,  446. 
§§  1726,  1727.     I  Mi'sc.  429. 
§1731.     135  A^.  K.430. 
§  1743.    71  -^«».  525. 
§J757.    6SHun,36S. 
§  1758  (subd.  4).     70  ^^'^t  74. 
§  1766.    67  /f««.  492.  493.  494. 

§  1769-  137  A^.  y-  500;  67  //«». 

492»  493 ;  68  /t/,  367. 
§  1770.  67  //««,  385  ;  71  A^.  525  ; 

5  Mt'sc.  307. 
§  1772.  67  //««.  10. 
§  1776.  67  /f«if,  288  ;  68  Id,  31 ; 

3  i^w.  63. 
§  1779.  68  /f««,  31 ;  2  il/w.  loi. 
§  1780.  70  Hun,  349 ;  I  Misc.  208 ; 

2  Id.  509  ;  4  /e/.  598  ;  60  5i//^. 

C/.  133. 
§1781.    6S  Hun,  S33' 
§  1782.    68  Hun,  533,  534. 
§  1784.     69  Hun,  564. 
§§  1784,  1785,  1787.    68  Hun,  402. 
§§  1784-1793.     5  it/w.  263. 
§§  1798,  1 801.     61   Super,  a.  433. 
§  1809.     I  Misc.  124. 
§  1810.    68  Hun,  534;    (subd.  3) 

5  Misc.  263. 
§§  1810,  1812.    4  Mtsc.  517. 
§1815.    6S  Hun.  426. 
§  1822.    71  /f«/f,  596 ;  I  Misc.  8 ; 

2  /</.  358. 
§§  1825,  1826.     135  A^.  y.  430. 
§§  1 825-1 827.    70  /^««,  478. 
§§1835,   1836.    66  Hun,  280;  70 

/^.  479- 
§  1837.    69  Hun,  164. 
§  1843.    6g  Hun,  164. 
§  1866.     139  A^.  y.  218. 

1 87 1,  1872.    68  Hun,  379. 
§  1904.     61  Super.  Ct.  347. 
§  1906.     138  A^.  K.  517. 
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§  1910.    ^Misc.  149;    (subd.  3)  66 

Hun,  481. 
§  191 6.     I  Misc.  17^, 
§1917.     136  TV.  K454. 
§  1919.     71  y/«/f,  477  ;  2  il/wr,  68. 
§1  1922,  1923.     2  J//>^.  69, 
§  1925.    67  /^i/«,  260;  71  7^.422, 

542  ;  5  i»fijr.  392. 
§  1934.     3  ^w*'.  557. 
§  1937  et  seq.    4  -/T//>r.  405, 
§  1948.     I  Misc,    122;  3  Id.  334; 

(subd.  3)  /c/.  334. 
§  1955-     3  ^^^'  334. 
§1977-     139^-  >^.477. 
§  1984.     I  Mtsc,  122. 

§  1997.  135  ^'  y-  522. 

§2067.  70  Hun,  $62. 

§  2068.  68  Hun,  26, 

§§  2068,  2069.  135  N.   K.  76. 

§2070.  135  A*^  K.  522;  dZ  Hun, 

120. 

§  2072.  70  /f««,  563. 

§  2084.  68  //7^«,  26. 

§  2125.  66  Hun,  93  ;  4  Misc,  8. 

§2127.  135  N.  K.245. 

§  2138.  A,  Misc.  334. 

§  2140.  4  i)/w.  326. 

§2141.  61  Super.  Ci.  286. 

§  2142.  I  Misc.  114. 
§  2231.     2  iJ/«^.    58;    3/^.  510, 

5"»  530.    534;     (subd.  2)    /</. 

184;  Zld.  531. 

§2232.  6^  Hun,  90;     (subd.   3) 

I  iJ/wr.  243, 
5S  2233-2236.     139  A^,  K  541. 

§  2235.  2  iT/w.  58, 

§  2244.  30  ^<53,  N,  C  285  »/  71 

Hun,  255;  2  J/>j^r.  158;  5/^/.  166. 
§  2248.     2  i^/j^.  156,  159. 

§  2249.  2  Misc.  155. 

§  2251.  2  Misc.  157. 

§  2262.  2  Misc.  187. 
§  2263.  5  J//j^:.  114. 
§  2265,     5  Misc.  166. 

§  2266.  67  //^««,  256,  260. 


§2281.  67  Hun,    356,   257,   259, 

260  ;  7  /</.  1 3. 

§  2284.  67   Hun,    257 ;    3  Misc» 

560. 

§  2285.  67  Hun,  256,  257. 

§2345.  136^^.  Y.  10. 

§2348.  ^  Misc.  ^2^, 

§  2349.  3  Misc.  107. 

2355-  3  ^'•^^-  429. 

§  2366.  137  N.  K.  290, 

S  2372.  67  Hun,  343. 

§  2374.  137-^.  K.  290. 

§  2433.  66  /f««,  557,  558 ;  68  Id. 

555. 

i  2434.  67  //««,  149. 

§  2440.  2  il//i^.  210. 
§§  2441,  2446,  2447.    2  J/«r.  405. 
§2447.      3  Misc.    113,   115.    117. 

294. 

§  2451.  3  Misc.  295. 
§2457.      3    Misc.    113,   115,  117, 

294. 

§2458.  4i^w.  518. 

§  2463.  4  Misc.  517. 

§2464,  67   /r«»,    150;    3  Misc. 

116. 

§  2465.  5  Misc.  365. 

§  2468.  67  Hun,  150 ;  4  i*/«r.  113. 

§  2471,  67  Hun,  150. 

§2472.  137  iV.    K.  600;  3    if/wr. 

588 ;  (subd.  3)  4  7^/.  340. 

§  2473-  135  ^-  y^  65. 
§  2481.     136  N.  Y.  287  ;   66  Hun, 

200-202 ;    70  Id.  no;    i   ^«r. 

392;  (subd.   6)   72  Hun,    162; 

3  ^wr.  394  ;  4  Ti.  39  ;  5  Trf:  115  ; 

I  Misc.  73;  47^.  370. 
§  2514.     I  Misc.  492. 

§  2516.  70  Hun,  109. 

§2517.  70  Hun,  107.  109. 
§§  2519,  2520.     70  Hun,  109. 

§  2520.  I  il//j«:.  489. 

§  2522.  I  Misc.  489. 

§  2524.  I  Misc.  489  ;  2  7<:/.  263. 

§  2528.  69  Hun,  487. 
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{  2529.  69  Hun,  366.  § 

§  2530.  66  Hun^  201 ;  69  Id.  366, 

S  2538.  135  N,    K.  661  ;   4  Misc.  % 

378. 

S  2544.  71  Hun,  30.  § 

§  2545.  67  //««,  240,  416  ;  71  Id, 

503 ;  4  ilZ/j^,  38  ;  5  Id.  138. 

§  2546.  4  JZ/Vr.  378.  § 

§  2547.  2  il//jt-.  330.  § 

§  2553.  I  Misc.  55. 
§S  2557^2558.     3iT/«i:.  156. 

§2559.  sMisc.27S. 

§  2562.  I  Misc.  158. 

§2576.  135  A^.  K  413;  69  Hun, 

405. 

§2586.  67  Hun,  41$,  § 

§2588.  66Hun,s6o.  j§ 

§  2589.  71  //««,  504. 

§  2606.  136  TV.  K  384. 

§2609.  68  Hun,  1 17  J  60  Super. 

Ct.  306. 

§2610.  I36A^.K.  384. 

§  2618.  I  Misc,  263. 

§  2620.  I  Misc,  263. 
§§  2624-2626.     136  N,  v.  20. 

§2627.  136  A^.  K  58. 

§  2647.  70  //««,  107. 
§  2660  (subds.  5,  6).    5  iT//V^.  176. 

§  2667.  2  il//>i",  292. 

§  2685.  70  //«//,  231. 

§  2699.  2  J//j^.  292. 
§§  2700,  2701.     70  Hun,  359. 

§  2701.  140  N.  Y.  47. 

§  2702.  70  //;///,  360. 

§  2703,  67  Hun,  yj7. 
§§  2717,  2718.     I  Misc.  450. 

§2718  68    Hun,    283;    4  il//>r.  § 

340 ;  (subd.  2)  70  ////«,  64. 

§  2721.  I  Misc.  247. 

§  2724.  66  Hun,  121 ;  (subd.  4)  70 

A/.  369.  § 

§  2725.     5  Misc.  428. 
§  2726.    66  Hun,  121.  § 

§  2727.     66  Hun,  120,  121. 
§  2729.      I  Misc.  72. 


2730.  sMisc.i^. 

2731.  68  Hun,  282. 
2734.  I  Misc.   496;  4  /c/.  43, 

377. 
2739.  2  i»//jr.  223;  4  Id.  35. 
(  2739.  2740.  136  N.  Y.  412. 
2743.  68  Hun,  283;  71  7^.  345. 
2746.  68  Hun,  116;  72  7^/.  163. 

2749.  136  iV;  K  106;  67  Hun, 
14,  20. 

2750.  136  N.    Y.412;  6gHun, 
163,  164;  I  Misc.  41  ;  37^/.  439, 

2751.  69  Hun,  1 63.  1 64. 
2752  (subd.  4).     I  Misc.  35, 
J  2755,  2756,     136  A^.  K.  412. 
2759  (subd.  5).     I  Misc.  38. 
2793.    69  Hun,  165  ;  (subd.  2)  5 
Misc.  153. 

2797.  68  Hun,  410. 
\  2797,  2799.     6gHun,  164,  165. 

2798.  68  //««,  410. 
52798.2799.     139  A^.  y.  341. 

2801.  i36aV.  Y.  106. 

2802.  I  37w^.  494. 
J  2804,  2805.     4  Misc.  339. 
281 1   (subd.  6).     I  Misc.  4^2, 

2817.  I38A^.  Y.  308. 

2818.  71  7/««,  66. 
2822.  70  Hun,  467. 
2827.  71  /^««,  197. 
2846.  4  ^//jr.  368,  371. 
2863  (subds.  1-4).  3  Misc.  331. 
2869.  1 39  A':  Y.   510;  67  Hun, 

473. 

2890.  5  Misc.   123. 

2916.  71  Hun,  600. 

2918.  71  //««,  599. 

2925.  69  Hun,  446,  447, 

2926.  69  Hun,  447. 
2928.  69  Hun,  445. 
2940.  67  Hun,  477. 

2944.  2  Misc.  55;  3/i.  33a 

2945.  ^Misc.  331. 

2950.  3  iT//jr.  331. 

2951.  69  Hun,  500. 
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§  2952.     69  Hun,  500. 

§  2954.    69  Hun,  500. 

§  2956.     66  Hun,  566. 

§  3013.     I  Misc,  498. 

§  3056.     I  i*//jr.  179. 

§3057.     3i1fw.  125. 

§3058.     5  J//Jr.  114. 

§3063.    70  /^w«,  583;   71  Id,  484, 

518,  540,  600. 
§  3064.     70  ^««,  60  ;  3  Misc,  122. 
§  3066  (subd.  5).     71  //««.  540. 
§  3068.     70  //««,  60. 
I§  3070,  3071.    66  Hun,  234,  235. 
5  3072.    66  Hun,  234. 
5  3170.    2  Misc,  102. 
§  3191.     2  Misc,  230,  386,  425, 438  ; 

(sub.  3)  2  A/.  180 ;  3  Id,  246. 
§  3192.     5  Misc,  418. 
§  3213.     70  Hunt  60;  I  i1/«^:.  171 ; 

5  /^.  226. 
§  3215.    4  il/irj^.   131 ;  (subd.  i)  3 

Id,  331. 
§  3228.     4  ^wr.  134;  (subd.  i)  30 

Abb,  N,  C,  309 ;    69  Hun,  456, 

457. 

§3229.  :^  Misc,  41s. 

§  3230.  4  Misc.  415, 

§  3232.  3  Misc,  248.  262. 

§  3233.  3  Misc.  262. 

§3234.  135^'  K.268. 

§3239.  66  Hun,  S79' 

§  3240.  66  Hun,  280,  578,  579 ;  68 

Id  253,  255. 

§  3244.  69  Hun,  538. 

§  3246.  70  /f ««,  479. 

§  3247.    139  ^'  y-  485 ;  71  ^/w«. 

113  ;  60  Super,  Ct,  191. 
§3251.     2  Misc,    189;   (subd.  5) 

i39iV.  K  538. 

§§  325^  3256.  139  ^-  y-  209. 

§  3250.     66  Hun,  280. 
§  3253.     66  Hun,  126, 127 ;   70  A/, 
376 ;  4  Misc.  415;   60  Super,  Ct. 

338. 
§  3254.    66  //////,  127. 


§3255.  66  Hun,  290. 
§  3256.  2  iT//jr.  190. 
§  3262.  3  il//,rr.  5 1 3. 
§  3264.     136  M    K.  211  ;  I  if//jr. 

513;  3/^.  512,  513;  6oSuper, 

Ct,  61, 

§  3265.     2  il/«^.  468  ;  3  /</.  513. 
§  3268.    60  Super.  Ct,  63,  424. 
§  3270.     60  Super,  Ct,  65. 
§  3296.     1 35  N,  V.  470 ;  6i  Super, 

Ct,  27. 
§  3297.     69  i¥««.  319. 
§  3299-    30  ^^^-  ^^.  ^-  75  »• 

3333»   3334.    68  Hun,2S4-f   7© 

A/.  107. 
§  3334-     69  Hun,  276. 
§  3343  (subd.  2).     30  -^4^^.  A^.  C 

36 ;   3  i^//j^.  105 ;  (subd.   9)  30 

Abb.  N.  C,  86  n.  \  (subd.  10)  61 

Super,  Ct,  362  ;    (subd.   11)   67 

Hun,  204 ;  '^Misc,6f)\  (subd.  20) 

70  Hun,  107. 
§  3347.     135  ^-  y-  634;  (subd.  6) 

30  y^^^.  N.  C.  407  «. ;  69  Hun, 

447- 

§  3352.  I36A^.  K  412. 
§§  3357»  et  seq.     137  N.  K  95. 

§  3361.  69  Hun,  277. 

§  3365-  70  Hun,  364. 

§  3368.  63  Hun,  91. 

§  3369.  68  //«;/,  90,  91. 

§  3375-  69  Hun,  276 ;  70  A/.  364. 

§  3376.  70  //««,  365. 

§  3379-  66  Hun,  309. 

CODE  OF  PROCEDURE 

§  134.  I36A^.  V.  385. 

§153.  69 ////«,  457. 

§  168.  69  Hun,  457. 

§  195.  67  Hun,  48. 

§  246.  61  Super,  Ct.  391. 

§  274.  71  /^««,  460. 

§  317.  66  Hun,  280,  281. 

§  321.  71  Hun,  113. 
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{  380.     68  Hun.  379. 

S  385  (subd.  5).    68  Hun,  379. 

§  390.    68  Hun,  581-583. 

§401.    6%  Hun,  26, 

§471.    6SHun.s'^. 

CODE  OF    CRIMINAL    PRO- 
CEDURE. 

C.  2,  §  39.    70  Hun,  564. 

§74.     I  Misc.  142. 

§  145.     66  Hun,  232. 

§  154.     70  Hun,  546. 

5  203.     66  Hun,  466,  467. 

§275.    6g  Hun,  226;    (subd.  2) 

i36iV.  K538. 
5  284.     67   Hun,   576 ;    (subd.    6) 

6g  Id.  226. 
§  289.     30  Add,  N,  C.212. 
§325.     i35iV.  K457. 
§  371-     137  ^'  y-  29. 
§376.     138^.  1^.595. 
§  380.     69  Hun,  200. 
§§385.386.     I36A^  K62. 
§  395*     6^  Hun,  106. 
§467.     135  A^.  K.457. 
§471.     66  Hun,  552. 
§§482,483.     66  Hun,  ^r^T,. 
§  527.     139  iV.  K.  90. 
§528.     I38A^.  Y.  398. 
§  542.     140  A^.    Y.  91  ;  68  Hun, 

19;  71  Id.  606. 
§543.     139   A^.    K.  90;    67   Hun 

551. 

§§  547»  548.    67  Hun,  190. 

§  593-  137  ^'.  K601. 

§717.  69//««,  552. 

§751.  69 //;/«,  551. 

§752.  6^  Hun,  551. 

§756.  69 ////«,  551. 

§899.  3  i^//j<:.  550. 

COMMISSIONERS  OF  DEEDS. 

Appointment,  etc.,  of  commis- 
sioners in  other  States.  L.  1893, 
p.  479.  c.  248. 


Fee  on  qualification  in  N.  Y. 
City.    L,  1893.  p.  209,  c.  108. 

COMMISSIONER  OF  STATIS- 
TICS OF  LABOR. 

A  public  oflBcer;  destruction  of 
papers.  1 38  A^.  K  386 ;  67  Hun^ 
560. 


COMMON    SCHOOLS. 


Z. 


Public  health  law  enacted. 
1893,  p.  1495,  c.  661. 

False  declaration  of  right  to 
vote  at  school  meeting  punished, 
enacting  Penal  Code,  §  41a.  Z. 
1893,  p.  1719.  c.  692. 

Trustee  not  to  draw  on  super- 
visor where  there  are  no  funds, 
enacting  Penal  Code,  §  485a.  JL 
1893,  p.  1719,  c.  692. 

Act  as  to  school  district  meet- 
ings, etc.,  amended.  L,  1893.  p. 
1079,  c.  500. 

Duty  of  boards  of  education  to 
keep  and  publish  records.  L, 
1893,  p.  1061,  c.  485. 

Establishment  and  support  of 
free  kindergarten  schools  author- 
ized.   Z.  1893,  p.  1060,  c.  484. 

Public  instruction  act,  §  18,  as  to 
removal  of  school  commissioner 
amended.    Z.  1893,  p.  1079,  c.  500. 

Study  of  vocal  music  provided 
for.     Z.  1893,  p.  1435,  c.  636. 

COMPENSATION. 

Upon  condemnation  of  corpor- 
ate franchise.     30  Abb.  N.  C.  36. 

CONFLICT   OF    LAWS. 

Statute  of  Frauds  of  another 
State.     30  Abb.  N.  C.  450. 
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CONFUSION     AND     ACCES- 
SION. 
Title  to  drawing  on  lithographic 
stone.     6 1  Super  Ct.  219. 

CONSOLIDATION     OF     AC- 
TIONS. 

Mechanic's  lien  cases.  30  Abd. 
N.  C.  127. 

Effect  of  consolidation  on 
costs,     yy  Abb,  N,C,  131. 

CONSPIRACY. 

Criminal;  what  sufficient  to 
prove;  combination  to  prevent 
competition,     ly^  N,  K.  251. 

To  ruin  business.     3  Mtsc,  582. 

Acts  of  associates  as  evidence. 
138  A^.  K.461. 

To  regulate  prices.  66  Hun,  590. 

To  entice  away  employees; 
strikes  ;  remedy.    67  Hun,  294. 

Finding  against  one  where  sev- 
eral are  sued.    67  Hun,  337. 

Confederation  to  ruin  business. 
^Misc.  582. 

Complaint  based  on  conspiracy 
to  destroy  railroad  corporation. 
5  Misc,  43. 

CONSTITUTIONAL   LAW. 

Freedom  of  speech ;  right  to 
publish  biographical  matter.  30 
Abb,  N,  C,  372. 

Right  to  erect  statue  of  de- 
ceased person.   30  Abb,  N.  C,  376. 

Interstate  commerce;  original 
packages.    3  Misc,  355. 

Interstate  commerce ;  franchise 
tax  upon  foreign  railroad  com- 
pany.    I38A^.  K  I. 

Vol  XXX.— 31 


Privileges  of  citizens ;  punish- 
ment varying  with  age.    6j  Hun, 

523. 

Citizens'  right  to  organize  for- 
eign corporation.    72  Hun,  18. 

Private  property ;  opening 
street;   compensation.     67   Hun, 

594. 

Private  property ;  tax  sales.  30 
Abb,N,  C,  100. 

Property  rights ;  condemna- 
tion ;  legislature's  power.  139  N. 
Y,  422. 

Surplus  moneys  in  foreclosure 
or  partition.  Code  Civ.  Pro.  S§ 

2798. 2799-  139  ^'  y^  337. 

Corporate  franchises  as  pro- 
perty; compensation.  30  Abb, 
N,  C  36. 

Taking  private  property  with- 
out   compensation.     136  N.    Y, 

577. 

Taking  private  property.  137 
N.  Y,  243. 

Proceeding  in  Federal  Court; 
State  injunction.    69  Hun,  460. 

Extra  compensation  to  retired 
judges.     12,6  N,  K  180. 

Limit  of  municipal  indebted- 
ness.    136  N,  Y,  52,  221. 

Legislature's  power  to  establish 
inferior  local  court  in  city.  139 
N.  Y,  505. 

Legislature's  power  to  enact 
rules  of  evidence.     1 39  N,  Y.  32. 

Allowance  of  outlawed  claim 
against  State.     135  N,  Y,  154. 

Appointment  of  assembly  dis- 
tricts.   66  Hun,  335. 

What  not  a  local  act.  66  Hun, 
136. 

Local  bill  providing  for  election 
of  supervisor,    ly)  N,  K  524. 

Limits  of  police  power.  67 
Hun,  52. 
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Ordinance  taxing  telegraph 
poles  valid,    (i^  Hun,  21. 

Jurisdiction  of  courts ;  right  of 
City  Court  to  remove  action  from 
Supreme  Court  under  special 
statute.    y>Abb.  N.  C.  127. 

Women  may  not  vote  for  school 
commissioner.     5  Misc,  375. 

Act  for  constitutional  amend- 
ment.   L,  1893.  p.  12,  c.  8. 

CONTEMPT. 

Proceedings  for,  to  enforce 
judgment.    68  Hun,  535. 

Violation  of  board  of  health  in- 
junction ;  objections.  69  Hun, 
no. 

In  supplementary  proceedings; 
fine.     3  Misc,  559,  560. 

Proceedings  against  delinquent 
purchaser  at  judicial  sale.  30  Abb, 
N,  C  278. 

In  supplementary  proceedings ; 
disposing  of   property,     3  Misc. 

294. 

Disregarding  order  restoring 
mechanic's  lien  deposit.     3  Misc, 

lOI. 

In  supplementary  proceedings ; 
vaoation  of  order.     3  Misc,  113. 

Commitment  therefor  under  ir- 
regular process.    67  Hun,  34. 

Civil  and  criminal ;  violation 
of  injunction,     (yj  Hun,  25 1 . 

Disobedience  to  order  to  re- 
store money  withdrawn  under 
judgment.     30  Abb.  N,  C,  31 . 

Violation  of  injunction.  136 
N.   Y,  252. 

In  supplementary  proceedings. 
I  Misc,  2. 

Transfer  in  contemplation  of 
restraining  judgment.  71  Hun, 
II. 


CONTRACTS. 

What  constiiute.  When  ma- 
terial representations  as  to  sub- 
ject matter  contractual.     138  N, 

y-  532. 

Representations  as  to  validity 
of  attachment.     72  Hun,  10$, 

Sale  of  realty  ;  essentials.  68 
Hun,  258. 

Duplicates,  i  Misc,  181;  68 
Hun,  196. 

Sealed;  expression  of  consid- 
eration; contradiction.  69  Hun, 
546. 

Explaining  interlineation.  4 
Misc,  127. 

Filing  in  blanks.  137  N,  Y, 
183. 

Parties  ;  Rights  and  liabilities 
confined  to  parties  and  privies.  2 
Misc.  388. 

Water  supply  for  village.  67 
Hun,  218. 

Personal  liability  of  executor 
on  guaranty,     i  Misc.  403. 

Consideration ;  settlement  of 
disputed  claim.    66  Hun,  170. 

Verbal,  to  substitute  valid  for 
worthless  mortgage.  71  Hun, 
172. 

Assent;  intention  of  parties. 
I  Misc,  295. 

For  services ;  made  with  fore- 
man.    3  Misc.  358. 

By  special  agent  exceeding  au- 
thority.    69  Hun,  543. 

Liability  of  party  induced  to 
sign  by  fraud.     137  N.  Y,  307. 

Construction ;  prior  negotia- 
tions.    72  Hun,  26. 

Rules  for  construction.  72 
Hun,  51. 

When  jury  construes;  when 
court.     3  Misc,  516. 
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To  work  farm;  ownership  of 
unharvested  crop.     6g //un,  iS. 

To  pay  expenses  of  attendance 
during  illness.     3  M/sc.  553. 

Services ;  interpretation  by  acts 
of  parties.     68  Hun,  559. 

Manufacture  under  royalty ;  im- 
plied continuity.     68  /fun,  188. 

To  pool  corporate  stock.  68 
Hun,  416. 

With  vendor's  agent,  to  buy 
realty.     6S  Hun,  216. 

"Interest  thereon"  construed. 
68  Hun,  313. 

Building  contract ;  assumption 
of  liability  for  injuries  to  third 
persons.    30  A^d,  N.  C.  158. 

Limiting  shippers'  recovery 
from  railroad.     1 37  N.  Y,  460. 

State  printing  contract  con- 
strued.    135  iV.  y.  154. 

For  publication  of  New  York 
Law  Reports.    6y  Hun,  505. 

Ante-nuptial,  barring  dower. 
67  Hun,  323. 

Exonerating  employer  from 
damages  for  negligence.  2  Misc. 
105. 

Construction  of  compromise 
agreement.     138  N.  Y,  57. 

Between  insurance  companies 
to  share  losses.     138  N,  Y.  16. 

JVo^  on  continuing  contracts 
with  notes  for  instalments,  30 
Abb,  N,  C,  15. 

To  sell ;  construction.  72 
Hun,  134. 

To  share  commissions  with 
agent  of  principal.     72  Hun,  202. 

Made  under  to  ruVes  of  Produce 
Exchange.    72  Hun^  254. 

City  contract ;  restrictions  as 
to  assign  ab ili ty .     5  Misc,  2  34. 

To  divide  commissions;  evi 
dence.    5  Misc.  404, 


Coal  mining  agreement  con- 
strued.   136  N,  Y,  593. 

Agreement  to  compensate  for 
services  by  will.     136  N,  K.  621, 

For  excavation,     i  Misc,  288. 

Construction  of  contract  for 
delivery  of  granite.  61  Super.  Ct. 
106. 

To  pay  expenses  of  import ;  ad- 
ditional duties  resulting  from 
undervaluation.  61  Super,  Ct, 
248. 

Canvassers'  commissions.  6i 
Super.  CV.251. 

Action  to  establish  interest  in 
option.    61  Super,  Ct.  27$, 

Agreement  to  furnish  fireworks 
a  sale.     137-iV.  K  248. 

Dredging  contract  construed  ; 
abandonment;  entirety  of  con- 
tract.   71  Hun,  59. 

Construction  of  agreement  to 
furnish  ice  and  "  cover  "  bridges. 
71  Hun,  74. 

Construction  of  agreement  be- 
tween stockholders  of  corporation 
not  to  sell  their  stock,  30  Abb, 
N.  C.  381. 

Sale  of  personal  property  ;  re- 
turn ;  warranty,    69  Huh,  432. 

For  construction  of  Croton 
Aqueduct;  construction  ;  dam- 
ages.    139  iV.  K.  543. 

Building ;  for  cost  and  sum  for 
services.     69  Hun,  69. 

Build  ing ;  extra  work.    69  Hun, 

55. 

For  services  ;  provision  for  ter- 
mination.   4  Misc.  58. 

f^a/zV//Vy /, restraint  of  trade; 
agreement  not  to  engage  in  cer- 
tain business.    71  Hun,  7. 

To  suppress  competition  in  ar- 
ticle of  food.     139  N,  K  105. 

Not  to  engage  in  business  simi- 
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lar  to  employer's ;  injunction.    72 
Hun,  43. 

Contrary  to  public  policy;  ac- 
counting.   72  Hun,  1 19.   • 

Void  under  Statute  of  Frauds ; 
accountability.    yiHunp^jZ, 

For  services ;  void ;  part  per- 
formance.   67  Hun,  472. 

Oral,  for  personal  services.  2 
Misc.  385. 

Oral  promise  by  agent ;  Statute 
of  Frauds.    2  Misc.  293. 

To  pay  debt  of  another.  2 
Misc.  417. 

Statute  of  Frauds;  pleading. 
30  Abd,  N.  C.  419. 429,  434,  443, 
450. 

Note  an  pleading  Statute  of 
Frauds'.    y^Abb,  N.  C.  429. 

Performance  to  satisfaction,  i 
Misc.  18. 

Time  of  delivery,     i  Misc.  20. 

Destruction  of  goods  before  de- 
livery.    I  Misc.  432. 

Acceptance.    61  Super.  CV.  114. 

Unlawful  destruction  by  part- 
ner; accounting.    6<)Hun,^d&. 

Termination  of  contract  of  em- 
ployment for  no  definite  period. 
30  Abb.  N.  C.  300. 

To  pay  for  board ;  breach ; 
damages.    71  Hun,  194. 

To  pay  debt  out  of  designated 
fund;  breach.     139  N.  V.  163. 

Offer  to  change  stock  upon  re- 
organization ;  necessity  of  com- 
pliance.    69  Hun,  250. 

Employment ;  by  partnership  ; 
terminated  by  dissolution.  4 
Misc.  99. 

For  cleaning  city  streets ;  brib- 
ery ;  breach ;  damages ;  pleading. 
4  Misc.  106. 

For  services ;  variation.  69 
Hun,  63.  ) 


Employment  to  give  exhibition; 
recovery  while  not  exhibiting.  4 
Misc.  127. 

Terminable ;  liquidated  dam- 
ages.    138  A^.  V.  480. 

To  sell  goods ;  breach  by  buyer. 
137  N.  Y.  471. 

For  shipment  of  goods ;  breach. 
2  Misc.  95. 

To  manufacture;  breach  by 
purchaser.    67  Hun,  38. 

To  purchase  chattels  on  fore- 
closure.    3  Misc.  92. 

For  sale  of  land  ;  delay  ;  ac- 
crued taxes.     67  Hun,  321. 

Compensation  for  breach.  2 
Misc.  145. 

Involving  patent;  breach  by 
patentee.    67  Hun,  281. 

Severance  after  part  perform- 
ance.   68  Hun,  161. 

Building  contract;  change  in 
plans;  abandonment.  60  Super. 
Ct.  319. 

—  penalty  for  delay ;  notice  to 
commence.     60  Super.  Ct.  359. 

—  extra  work  and  disburse- 
ments.   60  Super.  Ct.  351. 

—  effect  of  completion  of  build- 
ing by  owner;  extra  work.  66 
Hun,  261. 

—  default  in  completion.  3 
Misc.  545. 

—  abandonment ;  architect's 
certificate ;  sub-contractor.  4 
Misc.  54. 

abandonment    before  com- 
pletion.    68  Hun,  348. 

—  order  upon  owner,  67  Hun, 
61,  lOI. 

—  bond;  sub-con trac  tor's 
breach.     137  N.  K.  488. 

—  failure  to  complete  within 
specified  time  ;  set-off ;  architect  s 
certificate.    72  Hun,  171. 
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—  architect's  certificate,  waiver. 
5  Misc,  228. 

Unreasonable  refusal  of  archi- 
tect's certificate.    71  Hun,  68. 

Certificate  for  work  done ; 
promise.    71  Hun,  405. 

When  refusal  of  certificate  no 
defense;  extra  work.  4  Misc. 
124. 

Reformation  of,  for  mutual  mis- 
take.    3  Misc.  380. 

Alteration,  Immaterial  altera- 
tion by  party.    2  Misc,  264: 

Rescission:  right  of  party  to 
terminate,  and  effect  thereof.  30 
Abb,  N.  C.  I. 

Overdue  notes ;  rescission.  2 
Misc.  361. 

Right  of  defendant  sued  on  con- 
tract to  show  rescission.  1 35  A^. 
K.  622. 

Action  for  rescission ;  evidence. 
3  Misc.  599. 

Law  of  place  ;  where  cause  of 
action  arises.    4  Misc,  127. 

CONVERSION. 

By  pledgee,  of  securities  wrong- 
fully pledged  by  agent.     69  Hun, 

Hypothecation  of  stock.  66 
Hun,  I. 

Levy  upon  property  of  wrong 
person.    6gHun,iS, 

Of  promissory  notes  belonging 
to  infant.     68  Hun,  589. 

By  tenant  in  common.  61 
Super,  Ct.  219;  68  Hun,  177. 

Pledgor's  action  against  re- 
pledgee  for  sale  without  notice  ; 
election  of  remedies.  30  Abb.  N. 
C,  192. 

By  corporation  of  its  own 
stock.    3  Misc,  66. 


By  third  party ;  execution  sale ; 
cause  of  action.     71 //««,  573. 

By  devisees  of  land  into  money ; 
reconversion.     72  Hun,  176. 

Purchase  of  stolen  goods.  60 
Super,  Ct,  412. 

By  deposit  of  funds  in  bank. 
66  Hun,  245. 

CORPORATIONS. 

Conditional  conveyance  cor- 
poration ;  adverse  combination. 
69  Hun,  216. 

Members ;  assessment ;  applica- 
tion to  courts.    68  Hun,  565. 

Foreign  insurance ;  service  of 
summons.    67  Hun,  41. 

Domicile  of;  foreign  attach- 
ment.    1 38  N,  Y.  209. 

Filing  certificate ;  Secretary  of 
State's  powers.    68  Hun,  24. 

Right  to  compensation  for 
franchises  in  condemnation  pro- 
ceedings.    30  Abb,  N.  C,  36. 

Press  association,  by-laws.  1 36 
N,  Y,  333. 

Organization  tax  upon  consoli- 
dation.   66  Hun,  1 30. 

De  facto ;  what  necessary  to 
prove  existence.     4  Misc.  172. 

Formation  of  corporations  by 
benevolent  orders  regulated.  L, 
1893,  p.  113,0.72. 

Act  to  provide  for  weekly  pay-- 
ment  of  wages  amended.  L.  1 893, 
p.  1783,  c.  717. 

Hours  of  labor  in  brick  yards 
owned  or  operated  bv  corpora- 
tions regulated.  L.  1893,  p.  1719, 
c.  691. 

Mortgage ;  bonds ;  redemption ; 
foreclosure  ;  insolvency,  (if)  Hun, 
168. 

Report  by  manufacturing  com- 
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pany  must  be  filed  as  well  as  pub- 
lished,    137  N.  y.  342. 

Stock,  Exchange  of  stock,  how 
effected.     138  iV.  K  151. 

Recovering  subscription  ;  ulte- 
rior   illegal   purpose.     67    Hun, 

356. 

Equitable  action  to  compel  issue 
of  stock.     I  Misc^  457. 

Liability  for  stock  fraudulently 
issued  by  transferee.  137  N.  V, 
231. 

Stock  corporation  law,  §§  45, 46, 
as  to  increase  or  reduction  of  cap- 
ital stock,  amended  so  as  to  re- 
quire majority  vote  of  stock  only. 
L.  1893,  p.  1746,  c.  70a 

Powers.  Right  to  give  salary 
for  life  to  retiring  officer.  66 
JF/un,  75. 

Manufacturing;  assignment  for 
benefit  of  creditors.    4  Mz'sc.  245. 

Authority  to  sell  land ;  when 
given  to  directors.     71  Hun,  465. 

Sales  of  franchise  and  property 
regulated.  Z.  1893,  p.  1436,  c. 
638. 

Liability,  Promissory  note ; 
signer's  personal  liability.     1 39  N. 

Y,  307,  314. 

Indorsement  of  note  by  officer ; 
proceeds.     68  Hun,  33. 

Liability  for  notes  made  by  fi- 
nancial manager,     d'j  Hun,  456. 

Conversion  of  own  stock.  3 
Misc,  66. 

Remedy  against,  for  private  in- 
juries ;   protection  of    franchises. 

135  A'.  ^.393- 

Liability  for  services  before 
election  of  officers,     i   Misc,  402. 

Stockholders.  Evidence  of  be- 
ing stockholder ;  transfer ;  liabil- 
ity.    71  ////;/,  371. 

Action  by  stockholder  barred 


by  judgment  against  company. 
68  Hun,  1 31". 

Liability  of  stockholders  of  lim- 
ited company;  contribution.  66 
Hun,  554. 

Right  of  stockholders  after  dis- 
solution and  receiver.     5  Misc,  14. 

Right  of  minority  stockholder. 
71  Hun,  42. 

Effect  of  agreement  between 
stockholders  not  to  sell  stock. 
TpAbb.N.  C.  381. 

Officers.  Elections;  validity; 
meetings ;  agreement  as  to  selling 
stock.     138  N.  K  557. 

Appropriation  of  property  by 
trustee ;  recovery.    68  Hun,  532. 

Compensation  of  officer ;  spec- 
ial services,     '^Misc.  325. 

General  superintendent, "  man- 
aging agent."     138  N,  K  491. 

Secretary,  a  general  agent; 
test.     I38A^.  Y.  473. 

Building  corporations ;  liability 
of  trustees  for  debts.  30  Abb,  N. 
C.  119. 

President's  consent  to  reforma- 
tion  of   complaint.     137    N.    K. 

471. 

Liability  of  directors ;  enforce- 
ment.   2  Afisc.  394. 

Setting  aside  corporate  elec- 
tion.    I  Afisc.  121. 

Liability  of  directors  of  manu- 
facturing company  for  failure  to 
file  report.    60  Super.  Ct.  391. 

Liability  of  treasurer  of  manu- 
facturing com  pany  for  failure  to 
render  statement.  60  Super.  Ct» 
409. 

Right  to  recover  funds  used  by 
cashier  in  personal  speculations. 
61  Super.  Ct.  257. 

Validity  of  contract  of  director 
eSHufh  7S' 
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Liability  of  acting  officers ;  uUra 
vires,     lyj  N.  K.  417. 

Election  of  officers ;  receipt  of 
illegal  votes.     30  Abb.  N.  C,  381. 

Summary  proceeding  to  estab- 
lish election  of  officers.  y>  Abb. 
N.  C.  381. 

Right  of  directors  to  adopt  new 
stock  book ;  requisites  of  notice 
of  directors'  meeting.  30  Abb.  N. 
C.  381. 

Dissolution.  Insolvent;  stock- 
holder's suit  for  dissolution;  re- 
ceiver.    5  Misc.  263. 

Effect  of  dissolution  upon  spec- 
ial agreement  of  guarantee.  61 
Super.  Ct.  428. 

Action  against;  judgment  of 
sequestration  enjoining.  6gHun, 
562. 

Appeals  after  sequestration. 
68  Hun,  401. 

Breach  of  gas  companies' 
charter.    3  Misc.  333. 


COSTS. 


two  trial 


on 


Re-opened   inquest; 
fees.    4  Misc.  260. 

Claim    to    realty     arising 
pleadings.     69  Hun,  455. 

Right  to  costs  in  abutter's  ac- 
tion against  elevated  railroad; 
when  claim  of  title  to  real  pro- 
perty involved.  30  Abb.  A\  C. 
306. 

Foreclosure ;  second  mortgage  ; 
pendency  of  action  on  first.  69 
Hun,  420. 

On  references  of  disputed  claim. 
66  lifun,  278. 

To  plaintiffs  where  defendants 
appear  separately,     i  Misc.  485. 

Allowance  in  action  to  protect 
corporate  franchise.  135  JV.  V, 
393-  i 


Upon  non-suit  as  to  some 
causes  of  action.     135  A\  Y.  268. 

When  members  of  common 
counsel  liable  for.     5  Misc.  391. 

Districts*  attorneys  under 
Transfer  Tax  Act.     $  Misc.  276. 

Discontinuance  of  action  by 
poor  person.     5  Misc.  261. 

In  equity  actions ;  reviewal.  71 
Hun,  540. 

Of  reference  in  foreclosure. 
138A^.  K.  48. 

In  order  of  commitment  for 
contempt.    67  Hun,  251. 

In  action  on  guardian's  bond. 
138UV.  Y.  192. 

Trustee's  final  accounting ;  for- 
mer adjudication;  interest.  68 
Hun,  97. 

In  action  on  charter  party.  (>7 
Hun,  137. 

Consolidation  of  two  actions 
for  same  libel.     3  Misc.  no. 

In  consolidated  action.  30 
Abb.N.  C  131. 

When  part  of  plaintiff's  claim 
admitted.    68  Hun,  528. 

In  action  on  claim  assigned  as 
collateral.    71  Hun,  112. 

Action  upon  assigned  claim; 
Code  Civ.  Pro.  §  3247.  1 39  N.  Y. 
482. 

Action  on  undertaking  when 
no  damage  found.    71  Hun,  380. 

Extra  allowance.  66  Hun,  125; 
60  Super.  Ct.  324;  138  A^.  Y.  252  ; 
67  Hun,  68 ;  3  Misc.  239  ;  30  Abb. 
N.  C.  281. 

On  appeal;  137  N.  K.  428;  71 
Hun,^2l^\  2  Misc.  189;  3  Misc. 
262  ;  139  A^.  Y.  201. 

On  demurrer ;  68  Hun,  424 ;  3 
Misc.  4 1 3 ;  3  Misc.  247 . 

Unnecessary  motion  for  re- 
settlement.    3  Misc,  100. 
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Paid  as  condition  for  amend- 
ment.    69  Hun,  127;  66  Nun,  42. 

Notice  ;  judgment ;  relaxation. 
^Mtsc,  512. 

For  examination  of  witness  be- 
fore trial.     135  N.  y.  268. 

Staying  second  action  until 
payment  of.    68  Hun,  555. 

COUNTER-CLAIM. 

For  services  ;  foreclosure ;  Code 
Civ.  Pro.f  502,  subd.  3.     139  N. 

y-  531. 

How  affected  by  plea  of  inval- 
idity in  action  on  wife's  bond. 
69  Hun,  82. 

Unliquidated  damages.  3  Misc, 
146. 

Demanding  affirmative  judg- 
ment.    3  Afg'sc.  373. 

Time  an  important  element. 
3  Afz'sc,  406. 

Of  facts  constituting  conver- 
sion.    2  Afz'sc.  116. 

Divorce ;  adultery  by  plaintiff. 
67  Hun,  384. 

Of  legacy  charged  upon  land 
litigated  for.     67  Hun,  141. 

Judgment  for  costs.  4  Misc. 
259. 

Party  not  obliged  to  assert 
counter-claim.     30  Add.    N,    C. 

293. 

As  defenses ;  unliquidated  in 
a  m ount.     4  Misc,  1 93. 

Marine  insurance ;  promissory 
notes  of  owner.    72  Hun,  282. 

Of  adultery  in  action  for  separ- 
ation.    5  Misc.  yyj, 

COUNTIES. 

Limitation  of  credit  Z.  1893, 
p.  487,  C.  251, 


Certain  bounties  county 
charges.    Z.  1893,  p.  221,  c.  116. 

Town  law,  §  165,  making  certain 
fees  of  magistrates  a  county 
charge  amended.  L,  1893,  p.  946, 
c.  458. 

Compensation  of  counsel  as- 
signed in  capital  cases.  L.  1893, 
p.  1 1 18,  c.  521. 

Fees  of  treasurer  and  comp- 
troller regulated.  L.  1893,  p. 
1750.  c.  704. 

Officer's  neglect  to  make  report 
punished.     Z.   1893,   p.   1719,  c. 

692. 

The  county  law  amended.  L, 
1893,  p.  1796,  c.  724. 

Claim  against;  taxpayer's  suit 
to  restrain  submission.  71  Hun^ 
417. 

COUNTY  CLERK. 

Office  in  Onondaga  made  sal- 
aried, etc.  Z.  1893,  p.  1115,  c 
520. 

Office  made  salaried  in  Colum- 
bia County.     Z.  1893,  p.  74,  c.  52. 

Falsely  marking  a  person  ex- 
empt from  military  duty  a  misde- 
meanor, enacting  Penal  Code,  § 
154a.    Z.  1893,  p.  1719,  c.  692. 

COUNTY  COURTS. 

Jurisdiction  ;  lien  for  grading 
lot;  foreclosure.    71  Hun,  197. 

Complaint ;  allegation  as  to 
defendant's   residence.     5  Misc. 

95. 

Assignee's  final  accounting; 
power  to  amend  decree.  5  Misc. 
105. 

COUNTY  TREASURER. 
County  act,  %  140,  amended.  Z, 
iS93»  P-  39i»  c.  222. 
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Fees  under  Transfer  Tax  Act 
regulated.   Z..  1893,  p.  1750,  c.  704. 

COURTS. 

Circuit  and  Oyer  and  Terminer 
may  be  held  in  parts.  Z.  1893.  p. 
108,  c.  69. 

Code  Civ.  Pro.  §  228,  as  to  pre- 
siding justices  amended.  L,  1893, 
p.  383,  c.  217. 

Military  code  enacted  embrac 
ing  subject  of  military  courts.     L 
1893.  p.  1250.  c.  559,  art.  13. 

COURTS  OF  SESSIONS. 

Jurisdiction  extended,  amend- 
ing Code  Crim.  Pro.  §  56.  L 
1893.  p.  1287,  c.  570. 

Provisions  as  to  jurors  amend- 
ed.   L.  1893,  p.  237,  c.  127. 

Jurisdiction  amended.  Z.  1893, 
p.  263,  c.  150. 

COVENANT. 

Restricting  building;  enforce- 
ment by  prior  grantee ;  specific 
enforcement.     30  Abb.  N,  C,  260. 

Separation  agreement;  wife's 
support;  parties.     6S  Hun,  537 

Not  to  engage  in  certain  busi- 
ness.   6y  Hun,  225. 

Restrictive,  running  with  land 
effect ;  breach.     67  Hun,  343. 

Who  may  enforce.  137  N.  Y. 
488. 

In  trust  mortgage  for  benefit  of 
holders  of  bonds;    waiver;    en 
forcement.    72Hun,$\, 

Warranty    and    quiet    enjoy 
ment ;    how  broken.     i^lS  N,    V. 
232. 

Quiet  enjoyment;  breach; 
damages.    66Hun,iiy, 


Quiet  enjoyment;  how  broken. 
1 37  N.  V.  223. 

Interest  passes  under  quit 
claim  deed.     137  N.  Y,  223. 

CREDITOR'S    SUIT. 

Action  to  avoid  fraudulent  as- 
signment.    60  Super.  Ct.  473. 

Right  of  general  creditor  to 
sue  to  avoid  judgment  135  N. 
Y.  630. 

For  appointment  of  receiver 
when  maintainable.  72  Hun, 
225. 

Against  decedent's  estate  ;  as- 
sets; life  policy,    yi  Hun,  120. 

No/e  on  preferential  assign- 
ments.     30  Abb,  N.  C.  258. 

Avoiding  assignment  and  col- 
lateral judgments  creating  exces- 
sive preference.    30  Abb,  N.  C.  245. 

Precedence  ;  bill  of  sale ;  dor- 
mant execution.    69  Hun,  152. 

Statute  of  Limitations  ;  remedy 
at  law.     68  Hun,  376. 

Interest  in  liquor  license  can- 
not be  reached.    68  Hun,  63. 

For  sale  of  a  decedent's  real 
estate.    67  Hun,  13. 

Deducting  value  of  property  of 
debtor  received  by  plaintiff.  71 
Hun,  45. 

CRIMINAL  LAW. 

Penal  Code,  §  527;  "green 
goods  scheme."    71  Hun,  123. 

What  sufficient  to  establish 
criminal  conspiracy.  139  TV.  Y, 
251. 

Penal  Code.  §  707  ;  imprison- 
ment ;  power  to  take  by  devise. 
69  Hun,  436. 

When  acts  not  criminal.  136 
N.  Y.  554. 
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Penal  Code,  §  275,  as  to  dis- 
turbing of  religious  meetings 
amended.     L.  1893,  p.  578,  c.  292. 

Racing  of  horses  under  assum- 
ed names.  Z.  1893.  p.  581,  c. 
296. 

Unlawful  interference  »rith  gas 
meter  or  steam  valve  punished, 
amending  Penal  Code,  §  651. 
L,  1893,  p.  1719,  c.  692. 

DAMAGES. 

In  husband's  action  for  injuries 
to  wife.  I  Misc,  408 ;  60  Super. 
Ct,  230;  67  Hun,  261. 

Exemptory  in  parent's  action 
for  loss  of  services.  60  Super.  Ct. 
228. 

For  tenant's  refusal  to  exhibit 
premises.    61  Super.  Ct.  i. 

For  breach  of  covenant  of  quiet 
enjoyment.     66/^««,  157. 

For  breach  of  agreement  to 
furnish  support  in  consideration 
of  services.     66//««,  177. 

For  eviction  of  tenant.  66  Hun, 
329. 

Right  to  treble  damages  under 
Code  Civ.  Pro.  §§  1667  and  1668. 
5  Misc.  59. 

Note  on  the  distinction  between 
mental  and  physical  injury.     30 

Abb.N.C.2,7^' 

Physical  injuries  resulting  from 
mental  shock.    30  Abb.  N.  C.  362. 

Libel.  69  Hun,  346;  71  Hun, 
469. 

Nominal ;  negligence  ;  evidence. 
71  Hun,  114. 

Malicious  prosecution.    2  Misc. 

303- 

For  encroachment  of  wall.  30 
Abb.  N.  C.  71. 

Technical  cause  of  action.  3 
Misc.  413. 


Defective  ditch  on  highway. 
68  Hun,  310. 

For  breach  of  theatrical  "  shar- 
ing terms  agreement."  69  Hun, 
288. 

For  breach  of  contract  to  clean 
city  streets.    4  Misc.  106. 

Bank's  failure  to  pay  depositor's 
note.    69  Hun,  202. 

For  breach  of  lessor's  covenant 
to  repair.     69  Hun,  140. 

Property  leased  for  special  pur- 
pose ;  refusal  to  give  possession. 
I39^V.  Y.  432. 

For  forcible  entry  and  detainer. 
i39A^.    r.  538. 

Extra  cost  of  construction  of 
Croton  Aqueduct.    1 39  A'^  Y.  543. 

For  breach  of  promise  to  marry. 
I  Misc.  196;  71  Hun,  137. 

For  breach  of  contract  to  pay 
for  room  and  board.  71  Hun, 
194. 

For  pollution  of  private  pond 
bjr  sewerage.    71  Hun,  232. 

For  operating  railroad  switch 
on  plaintiff's  premises.     71  Hun, 

361. 

Trespass ;  laying  pipe  in  high- 
way.    71  Hun,  367. 

Flooding  of  farm  land  ;  year's 
crop.     71  Hun,  516. 

For  closing  road ;  to  whom 
belong.     72  Hun,  134. 

For  injury  to  goods.  5  Misc, 
267. 

Breach  of  contract  of  employ- 
ment.    5  Misc.  352. 

For  false  representations  in 
inducing  plaintiff  to  marry.  5 
Misc.  360. 

For  cutting  off  communication 
with  river.     1 36  N.  Y.  543. 

Determining  value  of  lawyer's 
services.     I  Misc.  344. 
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Sustained  by  reason  of  injunc- 
tion.   67  Hun,  44. 
For  change  of  grade  in  street, 

67  Hun,  81. 

For  false  arrest ;  honest  mistake. 
2  Misc,  82. 

Covenant  against  incumbrances; 
building  restrictions.  68  Hun* 
70. 

For  injury  to  child  ;  negligence. 

68  Hun,  102. 

Excessive,  for  loss  of  leg.  68 
Hun,  39. 

For  breach  of  contract  involv- 
ing patent.     2  Misc,  145. 

For  owner's  breach  of  contract 
to  chartership.     3  Misc,  14. 

Wrongful  discharge  from  em- 
ployment.   67  Hun,   130;  68  Id, 

9- 

Master's  breach  of  contract  of 
employment.     2  Misc,  326. 

Breach  of  contract  of  employ- 
ment; mitigation.      68  Hun,  170. 

Purchaser's  breach  of  manu- 
facturing contract.     6^  Hun,  38. 

For  conversion,  i  Misc,  427 ; 
136  TV.  K  152;  71  Hun,  573;  60 
Super.  C/.  412  ;  2  Misc,  241. 

Punitive    against    corporation. 

1  Misc.  368. 

Including  interest    in  verdict. 

135^.  ^.96. 

In  abutter's  action  against  ele- 
vated railroad.  137  N,  K  155; 
138  N.  K  ^(>,  173,  257,  548;  139 
iV.  K.  19,  320;  30  Abb,N,  C  306, 
319;  60  Super,  a,  I,  233,  347,  385, 
441;  61  Super,  Ct,  211  ;  I  Misc, 
no,  138,  142,  151.  i55»339.  342; 

2  Misc,  62  ;  3  Misc,  248,  335  ;  5 
Misc.  239,  245. 

A^ote  on  private  rights  in  a  pub- 
lie  place.     30  Abb.  N,  C,  310, 


DEBTOR  AND  CREDITOR. 

Confession  of  judgment,  how 
far  allowed.    72  Hun,  263. 

Composition  ;  secret  preference 
avoiding  notes.    66  Hun,  33. 

Just  claim  used  to  defraud  cred- 
itors.   72  Hun,  109. 

Goods  taken  for  debt ;  title  of 
purchaser.     71  Hun,  511. 

Wrongful  payment  to  innocent 
creditor.     139  N.  V,  452. 

Application  of  payments ;  ab- 
sence of  agreement.  139  A^  Y. 
III. 

Note  does  not  extinguish  origin- 
al debt,     ^  MiSc,  $S4' 

Unlawful  preference.     138    N, 

K435. 

Reaching  real  estate  of  deced- 
ent,    138  JV,  y,  417. 

Proceeds  of  life  policy  given  as 
collateral  security.     68  Hun,  225. 

Composition  deep ;  fraudulent 
preference.     2  Misc,  285. 

DECEIT. 

Of  vendee ;  action  for.  2  Misc, 
257. 

DEDICATION. 

Public  street ;  easements  ;  non- 
user;  equity's  jurisdiction.  71 
Hun,  285. 

Road  claimed  to  be  private ; 
public  use  for  access  to  ferry.. 
71  Hun,  164. 

Of  highway,  what  constitutes. 
138  A^.  Y,  184. 

Deed  containing  party-wall 
stipulations;  notice.  138  N,  Y, 
291. 
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DEED. 

Executor's,  transcending 
authority.    67  Hun,  370. 

Parties ;  public  officer  in  behalf 
of  State.     I3&A^.  K.  26- 

From  wife  to  husband ;  L,  1887, 
c.  537 ;  lien.    71  Hun,  386. 

By  corporation;  authority  of 
directors.    71  Hun,  465. 

Designation  of  grantee  "as 
executrix."    4  Misc.  305. 

Delivery  to  third  party  opera- 
tive on  grantor's  death.  68  Hun, 
490. 

Impeaching  acknowledgement; 
estoppel.    135  N,  V.  326. 

Conditional;  unreasonable  de- 
lay of  death  of  grantee.  69  Hun, 
320, 

Reservation  for  specified  pur- 
pose ;  subsequent  different  use. 
69  Hun,  324. 

Reservation  of  water  rights. 
135  N.  V,  447 ;  30  ^^^-  ^-  ^-  88. 

Intended  as  mortgage.  66  Hun, 
226;  71  Hun,  349;  3  Mt'sc.  597; 
69  Hun,  I  ;  66  Hun,  57. 

From  trustee  individually  to 
himself  as  trustee.     5  Misc.  309. 

Of  trust ;  insufficient  statements 
71  Hun,  221. 

Trust  resulting  from  furnish- 
ing part  of  price.    72  Hun,  1 50. 

Absolute :  subsequent  agree- 
ment ;  breach ;  grantor's  remedy ; 
defeasance.    139  N.  Km. 

Description ;  when  boundary 
includes  tideway.    71  Hun,  49, 

Construction    of    description. 

138^-  y-  318. 

Construction  of  exception  of 
street.    68  Hun,  562. 

Highway  fronting  premises: 
intention    to  exclude    perpetual 


use  of  to  grantee  must  be  clearly 
expressed.     i^gN.  K.  390. 

When  deed  of  city  lot  carries 
to  centre  of  street.     5  Misc.  59. 

Reference  to  map ;  description 
bounding  on  street     137  A^.    V, 

317. 

Lands  under  water ;  bulk-head 
rights.    67  Hun,  438. 

Water  for  mill;  quantity; 
measurement.    69  Hun,  471. 

Warranty  against  incum- 
brances; assessments.      138    A^. 

K.  345. 

Covenant  by  grantee  to  pay 
encumbrances.    135  A^.  K.  219. 

DEFAULT. 

Opening  judgment  entered  up- 
on failure  to  answer.  60  Super, 
a.  425. 

Opening  where  defendant 
alleges  non-service,    i  Misc.  486. 

Letches.     5  Misc.  358. 

Conditions.     72  Hun,  164. 

Where  day  fixed  by  consent; 
opening ;  terms.    68  Hun,  551. 

Failure  to  serve  printed  copies 
of  appeal  papers.    137  A^.  K.  623. 

DEFENCES. 

Right  to  concurrent  remedies 
in  different  States.  60  Super.  Ct. 
68. 

Accord  and  satisfaction  must 
be  pleaded.     5  Misc.  410. 

Mere  equity  insufficient.  71 
Hun,  333. 

Ejectment;  when  may  not 
establish  escheat.     I39A^.  K.471. 

Attachment  in  other  State.  3 
Misc.  325. 

DENTISTRY. 
Public    health  law  regulating 
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practice  of  dentistry.    L,  1893,  p. 
1495,  c.  661. 

DEPOSITION. 

Code  Civ.  Pro.  §§  872,  873 
amended  so  as  to  permit  physical 
examination  of  plaintiff  by  physi- 
cians before  trial  in  actions  for 
personal  injuries.  L.  1893,  p. 
1791,  c.  721. 

Provision  for  taking  deposition 
of  hospital  physician.  L,  1893, 
p.  580.  c.  295. 

In  another  State.     67  Hun,  556. 

Examination  before  trial,  i 
Misc.   7,  89,   214;  61   Super,  Ct. 

369*  454- 

After  return  of  commi^ion. 
68  Hun,  202. 

Suppression  for  suggesting 
answers  for  witness ;  laches.  61 
Super.  Ct.  280. 

Examination  of  adverse  party. 
67  Hun,  556. 

Affidavit  for  examination  be- 
fore trial.     2  Misc,  343. 

DESCENT. 

Grandfather  and  brother.  5 
Misc.  428. 

Citizen  and  alien  heirs.  72 
Hun,  216. 

Granduncle  and  grandaunt.  3 
Misc.  309. 

DISCOVERY    AND    INSPEC- 
TION. 

Books  and  papers ;  discretion 
of  General  Term.     69  Hun,  497. 

Before  trial ;  reasons  entitling. 
2  Misc,  168. 


DISMISSAL  OF  COMPLAINT. 

On  the  merits.  68  Hun,  568  ; 
61  Super,  a.  219. 

Because  of  former  reversal.  3 
Misc,  252. 

In  divorce  for  failure  to  prose- 
cute.    60  Super.  Ct.  65. 

By  virtue  of  Code  Civ.  Pro.  4 
Misc.  81. 

Objections  available  at  General 
Term.     69  Hun,  202. 

DISTRIBUTION. 

Statute  of  distributions  brought 
into  Code  Civ.  Pro.  X.  1893,  p. 
1673,  c.  686. 

DISTRICT   ATTORNEY. 

Filing  of  official  undertakings 
legalized.    L.  1893,  p.  35,  c.  iZ\ 

Assistants  in  Erie  and  Monroe. 
L.  1893,  p.  109,  c.  70. 

DISTRICT  COURTS  OF  NEW 
YORK  CITY. 

Requisites  of  complaint  against 
foreign  corporation.     ^  Misc.  12J, 

Jurisdiction  in  action  by  sea- 
man.    I  Afisc.  174. 

Appeal ;  review  on  facts,  i 
Misc.  172;  2  Jd.  60,  67. 

Appeal ;  omitting  evidence 
from  the  term ;  proof  on  appeal. 
I  Misc.  170. 

Code  Civ.  Pro.  §  2944,  not  ap- 
plicable.   2  Misc.  54. 

DIVORCE. 

Supplemental  complaint;  adul- 
tery committed  since  commence- 
ment of  action.      5  Misc.  416. 
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Co-respondent  not  allowed  to 
intervene.     5  Misc.  319. 

Counter-claim  of  adultery.  5 
Misc,  yyj. 

Prior  marriage  between  plain- 
tiff and   third  person.    71  Hun, 

519. 

Action  for ;  weight  of  evidence. 
71  Hun,  224. 

Marriage  induced  by  fraud.  3 
Misc,  218. 

Evidence  establishing  adultery. 
3  Misc,  411. 

Adultery  by  plaintiff;  supple- 
mental answer.     67  Hun,  384. 

False  charges  of  unchastity; 
wife's  counsel  fees,    (fj  Hun,  491. 

Evidence  necessary  to  author- 
ize.    2  Misc,  90. 

Determination  of  alimony;  set- 
ting aside  separation.     138  iV.    Y, 

Alimony;  reaching  a  trust 
fund,    (if  Hun,  9. 

Conditional  alimony  ;  waiver  of 
jury  trial.     68  Hun,  366. 

Second  wife  of  bigamist  ;  ali- 
mony.    5  Misc,  193. 

Limitation  of  plaintiff's  right  to 
counsel  fees.     137  X.  Y.  500. 

Involved  case  ;  wife's  counsel 
fee.     3  Misc.  598. 

Restitution  of  counsel  fee.  2 
Misc.  98. 

Custody  of  child.    4  Misc,  235. 

Assuming  without  authority  to| 
grant  divorces  punished.  L.  1893, ' 
p.  956,  c.  461. 

DOMICILE. 

Distinguished    from  residence. 
2  Misc.  420 ;  69  Huh,  308. 
Two  residences.     3  Misc,  200. 


DOWER. 

Plaintiff's  death  after  deciiion 
but  before  entry  of  order.  138 
N,  r.425. 

Property  deeded  away  before 
marriage.    69  Hun,  121. 

What  constitutes  release.  66 
Hun,  III. 

Inchoate  right  of  infant  or  in- 
competent may  be  sold.  L,  1893, 
p.  1437.  c.  639. 

Married  woman  may  execute 
power  of  attorney  to  release  in* 
choate  right.    L,  1893,  p.  1385,  c 

599- 

Legacy  in  lieu  of ;  interest.  5 
Misc,  123. 

Interest  in  addition  worthless. 
L,  1^9,  c.  406;  4  Misc,  361. 

DRAINAGE. 

Commissioners;  misconduct; 
subpoenas.     69  Hun,  601, 

DURESS. 

Right  to  avoid  contract.  60 
Super,  a.  285. 

EASEMENTS. 

Right  of  way;  71  Hun,  453; 
68  Hun,  269. 

Li<;ht  and  air;  view;  interfer- 
ence. 72  Hun,  93  ;  3  Misc.  427  ; 
3  Misc,  2 1 9. 

Abutter's  easements.  13S  A''. 
Y.  184;  138  a:  Y.  257. 

In  street  for  purpose  of  access. 
1 38  A'.  Y,  165. 

j\ote  on  private  rights  in  a  pulh- 
lie  place,     30  Abb.  N,  C.  310. 
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Appropriation  of  by  elevated 
railroad  ;  damages.     5  Misc,  239. 

Private,  in  highway  discon- 
tinued by  act  of  law.  139  N,  V. 
390. 

Creation  of;  license;  convey- 
ance ;  abandonment.  139  A'.  V,  19. 

Of  only  nominal  value.  69  Hun, 
190. 

Right  of  way  of  necessity  ;  ex- 
tinguishment by  furnishing  en- 
trance.    71  Nun,  30. 

Abandonment.     137  JV,  V,  317. 

EJECTMENT. 

Title  to  mines  on  State  lands. 
139  N,  y.  127. 

Purchaser  at  foreclosure  sale 
where  owner  not  made  party. 
139  N.  V,  152. 

Riparian  grant  by  New  York 
City.     69  Bun*2^4, 

Highway  fronting  premises ; 
grantee's  right  to  perpetual  use 
of.     139  N.  v.  390. 

When  defendant  may  not 
establish  escheat,     i^g  JV.  K.471. 

Disseizin  vi  et  armis ;  treble 
damages.     139  N,  V,  538. 

When  lien  in  favor  of  occu- 
pant no  defence ;  evidence.  72 
Hun,  150. 

Evidence  to  establish  title  to 
waste  lands.     71  Hun,  91. 

Possession  under  parol  con- 
tract for  sale.    69  Hun,  605. 

Claim  in  right  of  wife.  68  Hun, 

255. 

Vacating  judgment;  "assignee" 
of  defendant.     68  Hun,  227. 

No/e  on  relief  against  encroach- 
ing wall.     30  Abb.  N.  C  416. 

Mesne  profits ;  verdict  greater 
than  claim.     68  Hun,  404. 


ELECTION  OF  OFFICERS. 

Prima  facie  title  to  office.  5 
Misc.  459. 

Commissioners;  minority  mem- 
ber of  board.     71  Hun,  236. 

Procuring  and  presenting  false 
certificate  of  naturalization  pun- 
ished, enacting  Penal  Code,  §§ 
41X,  4iy.  Z.  1893,  p.  1719,  c, 
692. 

Division  of  city  into  election 
districts.     5  Misc.  26. 

Supervisors  ;  contested  ;  decis- 
ion ;  certiorari.    69  Hun,  406. 

Ballot  reform  law ;  marked 
ballots ;  proceedings  of  canvass- 
ing officers ;  mandamus.  1 35 
N.  v.  522. 

Who  a  candidate ;  regular  nomi- 
nation.    72  Hun,  363. 

Marked  ballots ;  remedy  by 
mandamus.     66  Hun,  265. 

Application  of  ballot  reform 
law;  irregular  ballots.  69  Hun, 
S96. 

As  to  conduct  of  primaries 
amended.    L.  1893,  p.  728,  c.  370. 

N.  Y.  Consolidation  Act  as  to 
inspectors,  poll  clerks,  etc., 
amended.  L.  1893,  p.  551,  c. 
274. 

Election  law,  §  12,  as  to  poll 
clerks  and  ballot  clerks  amended. 
L.  1893,  p.  440,  c.  233. 

Misconduct  of  registry  officers 
punished,  amending  Penal  Code, 
§  41C.     L.  1893,  p.  1 719,  c.  692. 

Town  meeting ;  irregularities  ; 
ballot  reform  law.  69  Hun, 
596. 

Town;  ballot  law;  pasters; 
irregularities.    67  Hun,  169. 
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ELECTION  OF  REMEDIES.- 

For  wrongful  deprivation  of 
personal  property.    4  Misc,  147. 

Sale  of  personal  property ;  con 
version.      69//w«,  311. 

Forcible  entry  and  detainer ; 
election  of  remedies.    139  N,  K. 

538. 

Waiver  of  tort ;  suit  for  value. 
2  Misc,  116. 

Money  judgment  against  sur- 
viving partner.  68  Hun,  44. 

Amendment  changing  remedy. 
30  Abb,  iV.  C  192. 

Note  on  election  between  rente- 
dies  for  indemnity^  by  assignment, 
sulfrogation,  express  contract  and 
implied  assumpsit.  30  Abb,  N,  C 
173- 

EMIGRATION. 

Act  regulating,  amended.  L, 
1893,  p.  1 125,  c.  528. 

EMINENT   DOMAIN. 

Owners'  rights ;  compensation  ; 
jurisdiction ;  legislature's  power. 
\y^N,  K.  422. 

Powers  of  commissioners.  68 
Hun,  391. 

Agreement  as  to  award  ;  lien. 
5  Misc,  334. 

As  to  easements.    3  Misc,  403. 

Finality  of  commissioner's  ap- 
praisal.    i38iV.  K.  181. 

Judgment ;  omission  to  appoint 
commissioners ;  notice.  68  Hun, 
90. 

Equitable  assignment  of  award. 
^Misc,  31. 

Appraising  property  occupied 
by  tenants.     137  A\  V.  95. 

Appeal   in  condemnation  pro- 


ceedings; insufficient  notice  of 
presentation  of  petition.  69  Hun, 
275. 

EQUITY. 

Setting  aside  judgment ;  mis- 
take must  be  material.  69  Hun, 
328. 

Equitable  relief  in  lieu  of  man- 
damus.    71  Hun,  559. 

When  interfere  to  protect  man- 
ufacturer of  patent  medicine.  72 
Hun,  243. 

Action  to  determine  reasonable 
support,  for  cestui  que  trust.  5 
Misc,  312. 

Jurisdiction  ;  ded  i  c  a  t  i  o  n  of 
street.     71  Hun,  285. 

Judge's  right  to  seek  verdict  of 
jury.    'j\Hun,  174. 

State  demand  ;  payment  of  un- 
ascertained amount.  139  N,  V, 
461. 

Power  to  construe  devises. 
ly^  N,  K.  210. 

Agreement  to  pay  debt  out  of 
designated  fund  ;  effect.  1 39  A''. 
r.  163. 

Enforcing  restrictions  imposed 
upon  land.     139  N.  Y,  93. 

Set  off  ;  essentials ;  permanent 
stay;  requisites  for.  13^  N.  V, 
III. 

Declaring  legacy  charge  upon 
land.     I38A^  K.  417. 

Right  of  devisee  to  compel  pay- 
ment of  mortgage  from  general 
estate,     yy  Abb.  N.  C.  225. 

Material  representations  as  to 
subject  matter ;  effect.  1 38  A^.  K 
532. 

Injunction  restraining  removal 
of  party  wall.     67  Hun,  29. 

Setting  aside  mortgage.  67 
Hun,  241. 
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Setting  aside  fraudulent  sealed 
agreement.    67  Hun,  89. 

Setting  aside  deeds;  trial  by 
jury.    2  Mtsc,  164. 

Substantial  injury  essential  for 
injunction.     138^^.^173. 

Persistence  of  once-acquired 
jurisdiction.    3  Misc,  53. 

Acquiescence  and  iackes  ;  legal 
rights.    67  Hun,  153. 

Bringing  relief  down  to  time  of 
trial.     137  N,  V.  170. 

Bill  of  peace.     5  Misc,  43. 

Protection  of  right  of  privacy. 
30  Abb.  N,  C  376. 

Note  on  special  relief  in  fore- 
closure.   30  Abb.  N.  Ci  344. 

ESCHEAT. 

Proceedings  for  release  of  pro- 
perty.     L.  1893,  p.  336,  c.  191. 

When  defendant  in  ejectment 
may  not  establish.     139  N,     Y. 

ESTOPPEL. 

By  deed;  right  passing  with 
land.     135  A^.  Y.  326. 

From  impeaching  written 
agreement    for    fraud.     3    Misc. 

535- 

By  waiver  of  default.  2  Misc. 
109. 

By  silence.     137  N.  Y.  332. 

Omission  to  perform  duty.  1 37 
N.  Y.  223. 

Equitable ;  acquiescence  and 
laches.     ^T  Hun,  153. 

Licensee  of  patent  may  not 
question  validity.     68  Hun,  188. 

Ward's  ratification  of  guard- 
ian's acts.     138  N.  Y.  333. 

False  statements  by  infant  to  a 
vendee.    71  Hun,  412. 

Vol.  XXX.— 32 


In  action  to  set  aside  fraudu- 
lent conveyance.    4i)/»^.  152. 

Action  to  enjoin  nuisance  and 
recover  damages.    69  Hun^  519. 

EVIDENCE. 

Legislative  power  to  enact  rules 
of.     1 39  N.  Y.  32. 

fudicial  notice  of  effect  of  ele- 
vated railroad.     137  N.  Y.  302, 

Conditional  conveyance;  un- 
reasonable delay.    69  Hun^  320. 

Presumptions  ;  undue  influence 
over  testator,    d^  Hun,  408. 

Presumptions ;  payment  of  pre- 
mium on  life  policy.    7 1  Hun,  104. 

—  unnecessary  record  of  instru- 
ment.    138  A^.  K.  291. 

—  surveyor's  map ;  official's 
performance  of  duty.     1 38  N.  Y. 

318. 

—  place  of  contract ;  foreign 
statute.     y^Abb.  N.  C.  450. 

—  safety  of  streets ;  obvious 
danger.     139  A''.  K  281. 

Burden  of  proof;  interested 
party.    67  Hun,  38. 

—  impeaching  certificate ;  cus- 
tom.   2  Misc.  354. 

—  undue  influence  over  testa- 
tor.   67  Hun,  527. 

—  malpractice  ;  inspection  of 
injured  part.    6y  Hun,  ^11. 

—  variances  in  duplicate  con- 
tracts.   6SHun,  196. 

—  life  insurance  warranty.  3 
Misc.  458. 

—  army  enlistment  record  of 
age.     ^  Misc.  41^. 

—  secret  contract  with  agent. 
72  Hun,  202. 

—  action  on  undertaking.  71 
Hun,  382. 
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O'l-d.-i  <  f  proof ;  action  on  life 
policy ;  s  III  i  le.     71  Hun^  146. 

—  i.S'ijnireiUof  life  policy.    69 

//.//•.  7> 

—  etjldininq^  alteration  of  in- 
strumiMit.     i3')iV.  K.  465. 

—  I  eoovery  cf  money  paid  under 
i!lji^  1  a^-icsTncnt.     iy)N,  V.  i. 

Hj.de. 1  '  f  p  •()\  ing  defective  ti- 
tle i  1  i.c'Jcn  i-c  J  pecific  perform- 
ance.    C)//;//.  2)S. 

lljco'rd  ^ry  ;  v..l  j  j  of  alterations. 
3  Misc.  2  /6. 

Circumstantial :  requisites  and 
effect.     1 36  N,  V,  423. 

opinions  of  witnesses ;  expert 
testimony  as  to  land  values.  3 
Misc,  427. 

—  hypothetical  theories  insuffi- 
cient.   68  Hun^  450. 

—  when  not  competent.  69 
Hun,  174. 

Attorney's  opinion  as  to  value 
of  attorney's  services.  5  Misc,  1 36. 

Opinion  of  expert  as  to  matter 
of  ordinary  experience.  136  N, 
v.  625. 

—  as  to  damages  to  real  estate. 
I  Afisc.  119. 

—  as  to  broker's  commissions. 
I  Afisc.  354. 

—  real  estate  expert.  60  Super, 
a.  389. 

Form  of  questions  to  experts. 
136  .V.  K  423,  515. 

Witness  must  state  conversa- 
tion, not  his  deductions  there- 
from.    66  Hun,  273. 

Conclusiveness  of  testimony  of 
experts  as  to  value.     30  Abb.  N.  C. 

71. 

Testimony  of  physician  as  to 
anticipated    results  of  injury.     30 

Abb.  a:  C.  78. 

A'Ote  on  examination  of  physi- 


cian or  surgeon^     30  Abb.  N.   C. 

84. 

Parol,  to  show  effect  of  restric- 
tive covenant.     67  Hun,  343. 

—  to  vary  written  contract.  2 
Misc,  219. 

—  to  explain  written  instru- 
ment.    3  Afisc.  255. 

—  to  identify  legatees.  .  3  Misc. 
466. 

—  to  transfer  liability  on  bond. 
5  Misc,  298. 

—  instructions  to  executor.  €1^ 
Hun,  412. 

—  to  explain  description  in 
deed.     135  N.  K,  15a 

—  to  explain  written  contract 
of  sale.     1 35  A^.  K.  626. 

—  to  vary  contract,  i  Alisc. 
93 ;  60  Super.  Ct.  436. 

—  as  to  consideration  for  en- 
dorsement.    I  Afisc.  145. 

—  to  show  condition  precedent 
to  lease,     i  Afisc,  168. 

—  to  vary  railroad  ticket ;  cus- 
tom.    I  Afisc.  179. 

—  to  show  application  of  guar- 
anty.    I  Afisc.  332. 

—  as  to  effect  of  deed.  66  Hun, 
588. 

Explaining  consideration  of 
mortgage.     135  A^.  V.  354. 

Lease  ;  parol ;  to  show  condi- 
tion as  to  repairs.     5  Afisc.  349. 

Contract ;  conversations  be- 
tween parties.     5  Afisc.  361. 

Hearsay  j  to  determine  quan- 
tum meruit.     2  Afisc.  334. 

Complaints  to  physician.  136 
N.  Y.  I. 

Hearsay.     60  Super.  Ct.  421. 

Res  gestae  ;  expressions  of  pain. 
I  Afisc.  351. 

Letter  to  third  person.  67 
Hu/i,  418. 
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Confessions  ;  criminal  trial.  69 
Hun,  105. 

Defendant's  declarations  before 
coroner.     136  N,  Y.  625. 

Declarations  of  sheriff  inadmis- 
sible in  creditor's  suit.    71  Hun, 

45. 

When  declaration  of  agent  ad- 
missible against  principal.  1 39  N, 
Y.  146. 

When  agent's  statements  ad- 
missible to  affect  principal.  139 
N.  Y.  314. 

Admissions  ;  made  in  negotia- 
tion for  settlement.    68  Hun,  28. 

Statements  by  dead  executor. 
71  Hun,  395h| 

Declarations  of  employee.  60 
Super,  Ct.  113. 

Documentary  ;  original  bond  of 
general  guardian.    68  Hun,  114. 

—  book  of  account.  67  Hun,  388. 

—  effect  of  issuance  of  patent 
for  lands.     138  N.  Y,  26. 

.   — judgment  roll ;    effect,     138 
N.  Y.  192. 

—  independent  entry  in  ac- 
count book.     68  Hun,  199. 

—  record  of  conviction.  6S 
Hun,  344. 

—  books  of  business  corpora- 
tion.   68  Hun,  317. 

—  judgment  against  one  surety, 
68  Hun,  372. 

Taken  by  jury  on  retiring.  4 
Misc.  183. 

Mailing  letter;  reception;  in- 
ference.    5  ^fisc.  105. 

Wills ;  alterations  and  erasures. 
3  Misc,  567. 

—  promissory  note;  indorser's 
letter.    4  Misc.  63. 

—  building  contract,  (n)  Hun, 
125. 

Preliminary   agreement    partly 


reduced  to  writing.    61  Super.  Ct. 

235. 

Fraud  in  contract;  exclusion. 
2  Misc.  266. 

Original  pleading  as  evidence ; 
deposition,     i  Misc.  283. 

Memorandum  of  witness,  i 
Misc.  188. 

Memorandum  of  witness,  i 
Misc.  151. 

Written  memorandum  in  ac- 
count book.    136  N.  Y.  613. 

Entries  in  parties'  books  of  ac- 
count.    iTjS  N.  K152. 

Letters  of  party  as  evidence ; 
entries  in  diary.    69  Hun,  258. 

Testimony  of  deceased  or  insane 
witness  may  be  read.    L.  1893,  p. 

1375*0.595. 

Statements  rendered  by  the 
bookkeeper;  impeaching  entries 
in  books.     138  N.  K  631. 

Wills;  contemporaneous  signa- 
ture; non-expert  opinions.  71 
Hun,  492. 

Knowledge  of  handwriting ; 
comparison.    6Z  Hun,  209. 

Affidavits  of  jurors  impeaching 
verdict.   3  Misc.  322. 

When  judgment-roll  admissi- 
ble.   67  Hun,  134. 

Authentication  of  foreign  judg- 
ment record.     1 38  A^.  Y.  70. 

Former  suit  against  party  by 
third  person.    138  N.  Y.  124. 

Criminal  judgment  in  civil  suit. 
2  Misc.  127. 

When  photograph  admissible; 
objection.     6S  Hun,  11. 

Note  on  surveys  as  evidence,  30 
Abb.  N,  C,  73. 

Testimony  of  surveyors  regu- 
lated.    L.  1893,  p.  200,  c.  1 01. 

Separation  agreement  antedat- 
ing will.     2  Misc,  329. 
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Unproved  papers ;  comparison 
of  handwritings.    67  Hun,  182. 

Testimony  of  co-defendant.  68 
Hun,  589. 

Par  Ocular  facts  and  issues.  To 
establish  general  liability  of  spec- 
ial partner.     137  N.  V,  148. 

Parol  contract  for  sale  of  land  ; 
purchase  price.    69  Hun,  605. 

As  to  interest  upon  bank  ac- 
count.    1397VL  Y,  514. 

Showing  rental  value.  61  Super, 
a.  253. 

Custom  of  carriers,  when  relev- 
ant.   60  Super.  Ct.  1 1 7. 

Impeaching  defendant's  char- 
acter.    I  Misc.  317. 

Services ;  two  written  contracts. 

3  Misc.  1 54. 

In  action  for  services.  3  Misc. 
270. 

Services;  admissions;    books. 

4  Misc.  190. 

Action  for  services;  negligent 
injury.     3  Misc.  604. 

Of  services  as  agent.  72  Hun, 
158. 

Contract  for  services ;  offer  of 
other  employment.    4  Misc.  58. 

Determining  corporation  elec- 
tion;  strict  rules  not  applicable, 
138  A^.  K557. 

To  prove  absolute  deed  a  mort- 
gage.   6g  Hun,  I. 

Contract;  rescission;  as  to 
value.     3  Misc.  599. 

Extrinsic,  to  show  intention  of 
contract.    3  i^/wtr.  5 1 6. 

Proving  patent  in  action  for 
royalties.     135  N.  V.  622. 

Proving  value;  price.  135  A\ 
Y.  190. 

As  to  loan.    5  Misc.  406. 

Inaction  on  promise  to  divide 
commissions.     5  Misc.  404. 


Wills;  testamentary  capacity; 
presumptions ;  burden  of  proof. 
5  Misc.  279. 

Mechanic's  lien ;  value  of  work ; 
agreement  between  parties.  5 
Misc.  219. 

Marine  insurance ;  condition 
and  value  of  vessel.    72  Hun,  282. 

Contract;  sales;  defects;  war- 
ranty.   72  Hun,  254. 

Sales ;  delivery  to  third  person 
at  defendant's  request.  72  Hun, 
98. 

Contracts ;  breach ;  settlement ; 
damages.    71  Hun,  609. 

To  show  reformation  of  con- 
tract.    3  Misc.  380.  ^ 

To  establish  mailing  of  letter. 
138  A^.  K473. 

In  landlord's  action  against 
assignee.     4  Misc.  201. 

Contract ;  fraudulent  represen- 
tations.    139  A^.  K  598. 

—  landlord's  open  cellar  en- 
trance.    3  Misc.  302. 

Landlord  and  tenant;  con- 
structive eviction.     3  Misc.  76. 

Defendant's  denial  of  rent. 
68  Hun,  323. 

In  action  for  accounting  under 
contract.     71  Hun,  479. 

Breach  of  warranty.    71  Hun, 

483. 

Sufficient  proof  of  incorpora- 
tion.    71  Hun,  472. 

As  to  who  is  a  principal.  71 
Hun,  442. 

In  action  on  loan.  71  Hun, 
391. 

Guaranty  company's  objections 
to  title.     3  Misc.  365. 

Party  wall ;  boundar  y  line; 
ancient  writing.     71  Hun,  295. 

Contract;  excuse  of  non-per- 
formance.   4  Misc,  167. 
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Brokerage;  commission;  pur- 
chaser's ability.    4  Misc,  180. 

Brokerage  ;  reality  ;  conversa- 
tions; deed.    4  Misc,  185. 

Brokerage ;  conve  r  s  a  t  i  o  n  s ; 
nature  of  employment.    4  Misc, 

194. 

l^ote  signed  by  agent  J  payment 
of  szmila r.    69  Hun,  4 48 . 

As  to  payment  to  end'  litiga- 
tion.    137  N,  y.  450. 

Wholesale  price  not  evidence 
as  to  retail.    67  Nun,  617. 

Of  good  faith  in  acceptance  of 
note.    68  Hun,  33. 

In  extenuation  of  breach  of 
warranty.    68  Hun,  70. 

In  mitigation  of  liability  on 
bond.     2  Misc.  371. 

Of  briber)'  to  secure  city  con- 
tract.    4  Misc,  106. 

Homicide ;  statements  as  to 
motive  ;  assumptions  as  to  char- 
acter;   photograph.     139  JV,    Y. 

73- 

Homicide;  insanity;  mitigat- 
ing facts.     i38yV.  K.  80. 

Homicide ;  former  quarrel; 
declarations.     140  N,  Y.  Sj, 

Trial  for  murder;  injury  to 
another  person  in  same  affray. 
138  iV.  K.  601. 

Showing  motive  in  criminal 
cases.     136  iV.  K.  423. 

Trial  for  arson.  135  iV.  Y. 
450. 

Abduction ;  previous  chastity. 
71  Hun,  601. 

Receiving  stolen  goods;  iden- 
tification of  property.  68  Hun, 
78. 

Necessary  to  establish  adultery. 
2  Mz'sc.  90 ;  3  A/,  41 1 . 

In  action  on  breach  of  promise 
of  marriage.     71  Hun^  436. 


In  action  of  foreclosure.  71 
Hun,  457  ;  71  Id,  227. 

Proving  damage  by  elevated 
railroad.  137JV,  K.  302  ;  6gHun, 
190;  138  N.  K.  548;  2  Misc.  113, 
1 50  ;  3  Id.  50 ;  3  Id.  248.  335. 

Of  special  damage  inadmissible 
unless  pleaded.     5  Misc.  326. 

Damages ;  refusal  to  submit  to 
amputation,      i  Misc.  502. 

Assignment ;  fraudulent  intent. 
6S  Hun,  4S1. 

Negligence;  subsequent  rem- 
edy of  defect,    i  Misc.  3. 

—  defective  brake ;  similar  on 
other  cars.     1 39  JV.  Y.  303. 

—  carefulness  of  servant;  objec- 
tions.    72  Hun,  197. 

—  contributory  ;  railroad  cross- 
ing.   71  Hun,  577. 

—  railroad  crossing ;  city  ordin- 
ance.   68  Hun,  495. 

—  placing  of  bridge  signal.  138 
A^.  Y.  302. 

—  ringing  locomotive  bell.  67 
Hun,  581. 

—  injury  at  railroad  crossing. 
67  Hun,  73. 

—  fire  caused  by  locomotive. 
67  Hun,  639. 

In  action  against  physician  for 
malpractice.     12/SN.  Y.i. 

Similar  claims  made  by  plaintiff 
in  negligence  suit.  66  Hun,  384. 

Slander ;  unchastity  ;  separate 
cause  of  action.     138  N.  Y.  517. 

Repetition  of  slander.  135^^.  K. 
609. 

To  negative  allegation  of  con- 
spiracy.    I  Misc.  383. 

Libel ;  hearsay ;  mitigation  of 
damages.    71  Hun,  48$. 

In  action  for  libel.  71  Hun, 
469. 

Libel ;  advertisement ;   to   ez- 
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plain  absence  of  witness.   68  Hun^ ' 
467. 

Conspiracy ;  acts  and  state- 
ments of  associates.  138  N,  V. 
461. 

Fraud  ;  trade  custom.  3  Afz'sc. 
241. 

EXCEPTIONS. 

Inaccurate  quotation  in  charge. 
^Mz'sc,  314. 

To  denial  of  motion ;  when  not 
available.    4  Afi'sc.  185. 

When  alone  of  benefit  to  appel- 
lant.   4  Af/sc.  190. 

To  denial  of  motion  for  new 
trial.     2  Afi'sc,  437. 

To  denial  of  new  trial.  137  N, 
Y.  327. 

EXCISE. 

Commissioner's  discretion ;  local 
option.    4  Misc,  247. 

License  may  be  transferred.  5 
Aftsc,  408. 

Refusals  to  grant  license  ;  rea- 
sons ;  certiorari,     5  Misc,  457. 

City  commissioners;  elegibility 
of  ward  supervisor.     71  Hun,  27 1 . 

Liquor  license  ;  beyond  cred- 
itor's suit.    68  Hun,  63. 

Landlord's  liability  for  barten- 
der's sale.    67  Hun,  579. 

Irregular  election  of  commis- 
sioners.    67  Hun,  169. 

Powers  of  commissioners  ;  dis- 
cretion ;  duties;  certiorari ;  re- 
turn.    4  Misc,  330. 

Application  for  hotel  license; 
certiorari.     4  Afisc,  6. 

Discretion  of  commissioners.  4 
Alisc.  10. 

Right  to  license ;  review.  4 
Afisc.  I. 

Excise  law  amended  in  various 


details.  L.  1893.  pp.  1045,  1057. 
cc.  480,  481. 

Druggists'  or  store  keepers* 
license  may  be  granted  to  phar- 
macists.    L.  1893,  p.  1045,  c.  479. 

Effect  of  new  excise  law  pre- 
scribed.   L.  1893,  p.  390,  c.  221. 

Act  as  to  compensation  of  com- 
missioners and  meetings  of  boards 
amended.    L.  1893,  p.  548,  c.  271. 

EXECUTION 

Setting  aside  execution  against 
person.    60  Super.  Ct,  1 10. 

Against  partnership;  continu- 
ing interest  of  deceased  partner. 
135  A^.  K  430- 

Against  assignor  "  as  survivor." 
72  Hun,  I. 

By  third  person  upon  goods 
taken  for  debt ;  chattel  mortgage. 
71  Hun,  511. 

Permitted  to  become  dormant. 
69  Hun,  1 52. 

Against  partners;  one  not 
served.     3  Afisc,  $57. 

Choses  in  action  not  leviable. 
2  Afisc,  401. 

Sale  without  levy  or  presence 
of  property.     2  Afisc,  162. 

A^ote  on  relief  against  encroach- 
ing wall,     30  Abb,  N,  C  416. 

EXECUTORS    AND    ADMIN- 
ISTRATORS. 

Many  provisions  of  revised 
statutes  and  session  laws  relating 
to  administration  and  estates  of 
decedents  incorporated  into 
Code  Civ.  Pro.  L,  1893.  p.  1673, 
c.  686. 

Direction  to  sell ;  election  to 
take  land.    139  N.    Y.  210 
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Discretionary  porwer  of  sale. 
6^  Hun,  1 3. 

When  trust  is  created ;  appoint- 
ment of  successor.    71  Hun,  62. 

Liability  of  sureties  on  bond. 
136  iV.  Y.  384 ;  60  Super,  Ct.  306. 

Basis  for  amount  of  bond. 
2  Misc,  291. 

Removal  of  administrator ;  set- 
tlement of  estate.     86  Hun,  1 14. 

Letters  ;  half  brother  to  be  pre- 
ferred to  sister  of  whole  blood.  5 
Misc.  176. 

Effect  of  executor  including  his 
outlawed  note  in  inventory,  i 
Mtsc.  248. 

Fire  insurance  moneys,  i  Mtsc. 

50. 

Right  of  widow  under  L,  1889, 
c.  406.     I  Mtsc,  245. 

Tenant  in  common  with  testa- 
tor ;  sale.    67  Hun,  1 10. 

Life  tenant's  imposition  of  in- 
cumbrance.    67  Hun,  435. 

Gift  for  life  of  rents  and  in- 
come ;  powers.     2  Mtsc,  278. 

Sale  to  himself  ;  acquiescence ; 
presumptions.     6g  Hun,  11^, 

Assignment  of  mortgage  by  ad- 
ministrator to  himself.     69  Hun, 

541. 

Holding  funds  without  invest- 
ment; interest.     ^  Mtsc.  123. 

Duties ;  liability  as  to  loans ; 
accounts ;  commissions.  2  Misc, 
288. 

Liability  for  management  of 
decedent's  investments.  5  Misc. 
274.     • 

Liability  of  executrix  who  is 
life  tenant  to  account.    5  Misc.  18. 

Liability  for  loss  on  sale ;  lia- 
bility for  rent.     71  Hun,  32. 

Compromise  or  sale  of  debts 
authorized.  L,  1893,  p.  210,  c.  100. 


Expense  of  monument ;  paying 
for  clerical  services ;  selling  pro- 
perty at  auction,     i  Misc,  27. 

Monument  for  decedent.  71 
Hun,  394. 

Holding  over  funds;  tombstone. 
3  Misc.  170. 

Fu  neral  expenses.  68  Hun,  424 ; 
67  Id,  617  ;  2  Misc.  381. 

Decedent's  debts;  foreclosure 
surplus  moneys.    6g  Hun,  i6i. 

Claim  of  executor's  firm  against 
estate.     2  Misc.  221. 

Statute  of  Limitations ;  costs 
as  attorney.     3  Misc,  563. 

Negligence  ;  liability  ;  personal 
claim  ;  interest.    4  Misc.  28. 

When  deficiency  judgment  not 
a  debt  which  executors  must  pay. 
71  Hun,  32. 

Personal  claim  against  estate; 
affidavit.    4  Misc.  355. 

Claim  against  decedent's  estate. 
3  Jlfisc.  1 79. 

Widow's  claim  to  interest  on 
deposit  of  hu^bmi.     i  Misc.  253. 

Notice  of  vcjectijn  of  claim,  i 
Misc.  8. 

Action  upon  rejected  claim; 
Statute  of  Limitations;  Codj  Civ. 
Pro.  §§401,  182?.    71  Htft,  5^3. 

Judgment  cred/.o  "s  claim  ;  as- 
sets ;  life  policy.     71  Hit'/,  120. 

Application  of  Cole  Civ.  IVo. 
§  2756,  as  to  eff^c:  of  jui«rnent 
against  executor,  etc.  L.  1893.  p. 
1 441,  c.  642. 

Opening  decree;  nss'gn  mentor 
legacy.    68  Hun,  280. 

When  legacies  a  charge  upon 
land;   debts.     138  iV.  J'.  417. 

Void  legacies ;  enforcitig  repay- 
ment.    68  H74n,  433. 

Fraudulent  agreement  with 
legatee.    67  Hun,  89. 
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When  judicial  settlement  may 
be  had.    Z.  1893,  p.  487,  c.  252. 

Accounting ;  advancements,  i 
Misc.  58. 

Accounting  by  executor  of  two 
estates.     71  Hun^  32. 

Action  for  accounting ;  separ- 
ate accounts ;  commissions.  66 
Hun,  406. 

Compulsory  accounting,  when 
ordered.    66  Hun,  118. 

Fraudulent  transfer  by  execu' 
tor;  allowance  for  counsel  fees. 
I  Misc.  269. 

Commissions  and  expenses.  5 
Misc.  475. 

Accounting ;  expenses ;  taxes, 
5  Misc.  149. 

Attorney's  charges  ;  services  to 
executor.     5  Misc.  1 36. 

When  counsel  fees  allowed.  3 
Misc.  396. 

Order  directing  filing  of  ac- 
count not  appealable.     139  N,  Y. 

Intestate's  deposit  in  bank.  3 
Misc.  267. 

Expenses  ;  objections ;  costs  on 
accounting.     3  Afisc.  155. 

Decree  on  accounting;  direc- 
tion as  to  share  of  deceased  lega- 
tee.    I  Misc.  71. 

Proceedings  to  sell  lands.  i 
Misc.  35. 

—  limitation  ;  power  of  sale. 
136  .V.  K.  412. 

—  when  lands  subject  to 
power  of  sale.     136  A^.  K.  106. 

—  distribution  of  proceeds.  L. 
1893,  p.  1440,  c.  640. 

—  suflSciency  of  proceedings. 
69  Hun,  298. 

—  establishing  claim.  L.  1893, 
p.  584,  c.  299. 


—  realty  not  charged  with 
decedent's  debts.    67  Hun,  13. 

EXTORTION. 

A  felony;  threat  by  officer  of 
labor  organi2ation.  137  N.  Y. 
29. 

EXTRADITION. 

Right  to  try  prisoner  extradited 
from  another  State  for  different 
offence.     135  N.  Y.  536. 

FACTORIES. 

Act  regulating  employment  of 
women  and  children  amended. 
L.  1893,  p.  298,  c.  173. 

FALSE  IMPRISONMENT. 

Liability  of  employer ;  effect  of 
conviction ;  arrest  without  war- 
rant.    I  Misc.  148. 

Want  of  probable  cause;  dis- 
charge.    I  Misc.  220. 

Requisites  of  cause  of  action. 
60  Super.  Ct.  282. 

Sufficiency  of  process.  66  Hun^ 
230. 

FERRIES. 

Neglect  to  post  schedule  of 
rates  a  misdemeanor,  enacting 
Penal  Code,  §  415a.  Z.  1893,  p. 
1 719,  c.  692. 

Excursion  boat  distinguished 
from  "  ferry."    69  Hun,  559. 

FIRES. 

Negligence  in  respect  to  fires 
punished,  amending  Penal  Code, 
§  413.    L.  1893,  p.  1719.  c.  692. 

New  York  City ;  offense  against 
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fire  laws  ;  defendant's  rights.    4 
Mi'sc,  203. 

Fire-escapes  on  factories  ;  sub- 
stitute ;  liability.     67  //un,  484. 

FIRE   ARMS. 

Unlawful  use  defined  and  pun- 
ished, amending  Penal  Code,  § 
468.     L,  1893,  p.  17 1 9,  c.  692. 

FIXTURES. 

Right  of  tenant  to  remove 
trade  fixtures.     66  //un,  205. 

FOOD. 

Manufacture  and  sale  of  con- 
densed milk  regulated.  L.  1893, 
p.  1278,  c.  564. 

Use  of  imitation  dairy  products 
in  certain  institutions  prohibited. 
L,  1893,  p.  720.  c.  364. 

Agricultural  law  enacted.  L, 
I893.P-655.  c.  338. 

FORCIBLE  ENTRY. 

What  does  not  constitute.  66 
Hun,  527. 

FORECLOSURE. 

Right  to  strict  foreclosure  ; 
remedy  in  second  action  against 
omitted    party.     30    Abb,  N.    C. 

329- 

Statutory ;  separate  parcels. 
137  N.  Y.  23. 

Adjusting;  equitable  priorities. 
30  Abb.  N.  C.  352. 

Judgment  for  mortgage  debt  a 
bar.    69////;/,  414. 

Prior  mortgagee  as  defendant ; 
pendency  of  action ;  costs.  69 
Hun,  420. 

Effect  of  judgment  on  para- 


mount dower  right.  66  Hun, 
311. 

Adjusting  rights  of  parties.  66 
Hun,  57. 

Pending  action  on  first  mort- 
gage ;    bar ;    evidence.     71   Hun, 

457. 

Form  of  order  of  reference  ;  pre- 
sumption that  referee  took  oath. 
71  Hun,  51. 

Referee's  compensation ;  in- 
fants ;  disbursements ;  attorney's 
fee.     69  Hun,  318. 

Conflict  of  evidence ;  referee's 
conclusions  not  disturbed.  71 
Hun,  338. 

Referee's  direction  of  judg- 
ment; sufficiency.     -71  Hun,  227. 

Counter-claim  for  services ; 
substituted   trustee.     139  N,    V, 

531. 

Judgment;  validity  of  provis- 
ion ;  how  raised  ;  deposit  of  sur- 
plus nvDneys.     I39A^.  1".  337. 

Corporation  mortgage;  insol- 
vency; bonds;  indebtedness.  69 
Hun,  168. 

Without  notice  to  second  mort- 
gage ;  foreclosure  of  second.  69 
Hun,  74. 

Statutory  ;  redemption  ;  pur- 
chase by  mortgage.     69  Hun,  28. 

Mortgage  invalid;  bond.  138 
.V.  V.  451. 

Foreclosure  in  breach  of  agree- 
ment.    137  A',  y,  465. 

Disposition  of  municipal  award 
under.  L,  1871,  c.  559;  3  Afzsc, 
22. 

Omission  of  parties  defendant. 
3  Af/sc.  I. 

Defective ;  rights  of  parties. 
138  A^.  K.  133. 

Public  sale ;  when  purchaser  ac- 
quires title.   4  Misc.  196. 
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Rights  of  purchaser  at  sale 
where  owner  not  made  party. 
139  iV.   V.  152. 

What  title  passes.  60  Super, 
a.  454. 

Resale.     69  Hun,  1 1 3. 

Note  on  special  relief  in  fore- 
closure,     30  Abb,  N,  C.  344, 

FOREIGN  CORPORATION. 

Citizens'  right  to  organize; 
rights  as  to  lands.     72  Hun,  18. 

When  not  doing  business  in 
this  State  ;  taxes.     139  A'.  K.  68. 

Expectation  of  insolvency ; 
transfer  of  property.    69  Hun,  180. 

Inspection  qf  transfer  book; 
mandamus.     68  Hun,  547. 

Assignment ;  preferences; 
reaching  property.     3  Misc,  418. 

Assignment  for  benefit  of  cred- 
itors unlawful.     3  Misc.  $7. 

When  existence  must  be  proved 
68  Hun,  28. 

Forfeiture  of  franchises  ;  juris- 
diction.   67  Hun,  356. 

FORESTS. 

Act  in  relation  to  forest  pre- 
serves.   L,  1893,  p.  633,  c.  332. 

FORFEITURE. 

Legislative  power  equivalent  to 
inquest  of  office.     1 38  N.  Y.  26. 

FORGERY. 

Who  liable  as  principal.  1 35  A"^ 
Y,  457. 

FORMER  ADJUDICATION. 

As  evidence ;  not  affected  by 
appeal.    69  Hun,  332. 


Former  action  on  same  under- 
taking.    60  Super.  C7.  469. 

Judgment  by  default,     i  Misc. 

431- 

Judgment  in  trespass  not  bind- 
ing against  grantee.  136  N.  Y. 
569. 

Judgment  against  town  in  ac- 
tion to  cancel  bonds.  1 36  N.  Y. 
465. 

Judgment  not  conclusive  upon 
party  suing  in  other  capacity. 
135  A^.  Y,  320. 

Construction  of  contract  in  for- 
mer mandamus  proceedings.  1 35 
N.  Y.  154. 

Recovery  of  simple  interest 
bars  claim  to  compound.  1 35  A^. 
Y.  124. 

Procurer  cannot  impeach.  68 
Hun,  179. 

When  competent  evidence ; 
objection.     67  Hun,  134. 

Action  on  lease,  for  rent.  3 
Misc.  61. 

Not  binding  as  to  immaterial 
matters.     137  A'.  Y.  259. 

Right  to  second  action  of  fore- 
closure against  party  omitted  in 
first  suit.     30  Abb.  N.  C,  329. 

FRAUD. 

In  procuring  bill  of  sale.  61 
Super,  a.  68. 

Fraudulent  representations  to 
agent.    60  Super.  Ct.  343. 

In  effecting  reorganization.  1 35 
N,  Y.  652. 

Offer  of  judgment.  135  A^.  Y, 
430. 

Asserted  pregnancy  to  induce 
marriage.     3  Misc.  218. 

In  inducing  plaintiff  to  marry; 
damages.    5  Misc.  360. 
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In  obtaining  goods ;  damages; 
previous  replevin.    72  Hun,  138. 

Inducing  written  agreement ; 
estoppel ;  rescission.     3  Misc,  535. 

Assertion  of  lien ;  burden  of 
proof.    61^  Hun,  27^. 

False  recommendation.  3  Misc. 
151. 

Misrepresentation  to  induce 
purchase  of  realty.     3  Misc.  25. 

In  obtaining  goods.  67  Hun, 
350. 

In  contract ;  when  evidence  ad- 
mitted.    2  Misc.  266. 

Proof  necessary  to  establish ; 
worthless  check.     67  Hun,  428. 

FRAUDULENT  CONVEY- 
ANCES. 

Action  to  set  aside ;  estoppel. 
4  Misc.  152. 

Voluntary  conveyance  by 
debtor;  creditor's  suit.  71  Hun, 
45. 

Giving  preference  in  excess  of 
statutory  limit.  30  Abb,  N,  C. 
245. 

Conveyance  in  trust  for  certain 
creditors.     i2fi  N.  y.  loi. 

Conditional  sales;  retaining 
possession.    I36A^  K.- 305. 

Assignment  in  evasion  of  stat- 
ute.    60  Super.  Ct.  473. 

Transfer  in  contemplation  of 
assignment ;  intent.    66  Hun,  8. 

What  evidence  sufficient  to  set 
aside.     72  Hun,  263. 

From  husband  to  wife.  3  Misc. 
490- 

Grantee's  rights.    68  Hun,  284. 

Penal  Code,  §  587,  punishing 
fraudulent  disposition  of  property 
to  defraud  creditors.  Z.  1893,  p. 
\^)^,  c  681. 


GAME. 

Game  law  amended  in  detail. 
L.  1893,  p.  1297,  c.  573. 

Various  laws  and  ordinances 
passed  by  boards  of  supervisors  in 
relation  to  the  protection  of  game» 
are  published  at  the  end  of  the 
session  laws  of  1893. 

Game  law,  §  164,  as  to  wood- 
cock and  grouse  amended.  Z, 
1893,  p.  ii73rC.  547. 

Game  law,  §  73,  as  to  possession 
of  quail  amended.  L.  1893,  p. 
1 163,  c.  541. 

Game  law,  §  165,  as  to  Robbins 
and  Gardiners  Islands  amended. 
L.  1893,  p.  1 162,  c.  540. 

Game  law,  §  172,  as  to  Jamaica 
Bay  amended.  Z.  1893,  p.  1174, 
c.  548. 

Game  law  as  to  cultivation  of 
shell  fish  amended.  Z.  1893,  p. 
617,  c.  321. 

Fishing  in  Rondout  Creek  in 
Hudson  River  restricted.  Z.  1893, 
p.  600,  c.  307. 

Fishing  through  ice  regulated. 
^-  1893.  p.  343,  c.  194. 

Exceptions  in  certain  counties. 
Z.  1893,  p.  99,  c.  62. 

Angling  defined.  Z.  1893,  p, 
579,  c.  293. 

GAS  COMPANIES. 

Unlawful  interference  with  gas 
meter  punished,  amending  Penal 
Code,  §651.  Z.  1893,  p.  1719,  c. 
692. 

Act  as  to  meter  inspector 
amended.    Z.  1893,  p.  782,  c.  385. 

Entitled  to  manufacture  elec- 
tricity.    138  A^.  K.  151. 

Laying  pipes  in  street,  ^j  Hun, 
323. 
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Self-executing  forfeiture  of 
charter.     3  Misc.  333. 

GIFT. 

By  deposit  in  savings  bank.  1 36 
N.   v.  177;  137/^.  59. 

Of  donee's  notes,     i  Misc.  447. 

Made  by  testator  in  lifetime. 
71  Hun,  356. 

Causa  mortis ;  conditions  to 
validity.     3  Misc.  277. 

GRAND     JURY. 

Stenographer  disclosing  evi- 
dence without  order,  guilty  of 
misdemeanor,  enacting  Penal 
Code,  §  157a.'  L,  1893,  p.  1719, 
c,  692. 

GRANTS. 

'  Effect  of  grant  to  railroad  of 
strip  along  river ;  riparian  rights. 
30  Add,  N,  C  89. 

Of  riparian  lands ;  mortgage 
on  adjacent  upland.  71  Hun, 
117. 

Of  riparian  lands  ;  accretions  ; 
owner's  right  of  access,    7 1  Hun, 

153. 

Description  in  ancient  patent ; 
lands  under  water.    71  Hun,  94. 

Construction  of  colonial  patent ; 
forfeiture.    1 38  N,  K.  26. 

GUARANTY. 

Of  payment  for  goods  to  an- 
other; discharge,     6g  Hun,  361. 

What  releases  guarantor.  61 
Super,  Ct.  428  ;  137  Id.  ^07. 

Diligence  in  collecting.    13$  JV. 

^.423;  135  ^^^-  371- 

Waiver  of  breach  as  to  time. 
3  J/w.  235. 


Subsequent  performance  suffic* 
ient  consideration.     2  A/tsc,  38. 

Statute  of  Frauds.  66  Hun, 
498 ;  30  Add.  N.  C.  450. 

Acceptance  of  bonds  of  guar- 
anty corporations  authorized;  pro- 
visions in  respect  thereto.  L. 
1893.  p.  1788,  c.  720. 

GUARDIAN   AD    LITEM, 

Appointment  of  surrogate's 
brother.    69  Hun,  365. 

Appointment  necessary  before^ 
judgment.    2  Misc.  236. 

GUARDIAN  AND  WARD. 

Liability  for  broker's  commis- 
sions.   4  Misc.  185. 

Guardian  no  authority  until 
letters.     136  N.  Y.  384. 

Temporary ;  residence  of  infant 
under  fourteen.    71  Hun,  195. 

Testamentary  right  of  appoint- 
ment not  joint.     5  Misc.  293. 

Trust  relation ;  Statute  of  Lim- 
itations.   4  Misc.  40. 

Submission  upon  agreed  facts. 
6SHun,  521. 

Guardian  in  socage  ;  surrender 
of  insurance  policy.      1 38  N,    V. 

333. 

Fraudulent  discharge  obtained 
by  guardian.     138  A^.  K  192. 

Enforcing  payment  to  general 
guardian.    6S  Hun,  114. 

Taking  apprentice  without  con- 
sent of  guardian  punished.  L. 
1893,  p.  17 19,  c.  692. 

Sureties  may  be  cited  on  guar- 
dian's accounting.  L.  1893,  p. 
594,  c.  304. 

HABITUAL   DRUNKARDS. 
Act  to  provide  for  presentation 


NEW     YORK    STATE    REPORTS. 


509 


and  payment  of  claims  against 
estates  of  incompetent  persons. 
Z.  1893,  p.  1740,  c.  697. 

HAY. 

Violations  of  regulations  for 
sale  of  baled  hay  and  straw  pun- 
ished, enacting  Penal  Code,  § 
585a.    Z.  1893,  p.,  I7i9»  c.  692. 

HEALTH. 

Designation  of  dock  by  N.  Y. 
health  board.  L,  1893.  p.  317,  c. 
189. 

Powers  of  health  officer  of 
New  York  port.     3  Misc,  34. 

Composition  of  board  in  city 
of  Yonkers  ;  powers.  71  Hun,  84. 

Health  law  enacted.  Z.  1893, 
p.  1495,  c.  661. 

Violations  of  agricultural  law 
punished,  enacting  Penal  Code,  § 
408a.    Z.  1893,  p.  1719,  c.  692. 

HIGHWAY. 

Dedication ;  abutter's  e  a  s  e- 
ments.     i^ZN,  K  184. 

Insufficient  dedication  and  ac- 
ceptance,    d'j  Hun,  546. 

Dedication  and  acceptance ; 
obstruction.    69  Hun,  86. 

Capacity  of  town  to  take  lands ; 
discontinuance.     135  N.  Y,  347. 

Protection  of  electric  wires. 
135  N.  V.  393. 

Right  of  way.     i  Mt'sc,  158. 

Rule  of  the  road  ;  obstructions. 
2  Mzsc.  238. 

Street  opening  ;  title  to  award. 

68  Hun,  562. 

Taking  across  railroad  tracks. 

69  Hun,  166. 

Laying    out;     commissioner's 


departure  from  prescribed  route. 
(3^  Hun,  118. 

Opening  streets  in  New  York ; 
assessments.     68  Hun,  1 58. 

Opening ;  compensation  ;  local 
special    assessment.      67    Hun, 

594. 

Proceedings  to  lay  out  village 
street.     137  N.  Y.  88. 

Fronting  premises  ;  grantee's 
right  to  perpetual  use  of,  1 39  N. 
Y.  390. 

Rights  and  remedies  of  owner 
of  fee.     67  Hun,  1 53. 

Changed  by  constructing  rail- 
road.   69  Hun,  5L2. 

Damages  for  changing  grade. 
6yHun,Zi\  136N.   Y.  528;    137 

/^.  389. 

Lowering  of  grade  by  private 
individual.     138^^.  K.  165. 

Encroachment ;  remo  v a  1  of 
fence.    67  Hun,  289. 

Damages  for  closing ;  to  whom 
belong.    77.  Hun,  134* 

Obstruction  of  sidewalk  by 
storekeeper ;    liability.     69  Hun, 

134. 

Abutter's  right  to  light  and 
air ;  view.     72  Hun,  93. 

Right  of  abutter  to  recover 
nominal  damages.     /^  Misc.  lyi. 

Consequential  damages  from 
elevated  railroad.     137  N,  Y.  302. 

Ice;  liability  for  injury.  72 
Hun,  238. 

Icy  street ;  presumption  as  to 
safety.    139  N,  Y,  281. 

Erection  of  telephone  poles ; 
compensation.    71  Hun,  $32. 

Timbers  deposited  on  side; 
liability.    71  Hun,  431. 

Injury  due  to  obstruction  ;  bar 
to  action.     71  Hun,  109. 

Defective     highway ;   commis* 
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sioner's  negligence ;  town's  lia- 
bility.    69  Hun,  155. 

Defective  ;  notice  ;  injury  ; 
negligence  of  commissioner.  67 
Hun,  623. 

Injury  caused  by  defect  in  city 
street.     67  Hun,  85. 

Mandatory  colonial  statu  t  e. 
I38A^  r.  318. 

Note  on  private  rights  in  a 
public  place.     30  Abb.  iV.  C.  310. 

Highway  law  amended.  L. 
1893,  p.  647,  c.  333. 

Act  as  to  annual  highway  tax 
amended.     L.  1893,  p.  832,  c.  412. 

Act  providing  for  levy  of  tax 
or  issue  of  bonds  for  bridge  on 
highway  running  through  two  or 
more  towns  amended.  L.  1S93, 
p.  886,  c.  419. 

Rebate  of  tax  for  using  wagon 
tires  three  inches  in  width.  L. 
1893,  p.  965,  c.  468. 

Transportation  law,  §  130,  as  to 
tolls  and  exemptions  amended. 
L.  1893,  p.  II 60,  c.  538. 

Appointment,  etc.,  of  street 
highway  commissioners  in  cer- 
tain towns  provided  for.  L.  1893. 
p.  1354.  c.  582. 

Act  for  widening  of  highways. 
L.  1893,  p.  1401,  c.  607. 

Publication  and  distribution  of 
highway  law  provided  for.  Z. 
1893,  p.  1473,  c.  655. 

HOMICIDE. 

Motive  need  not  be  proved; 
self-defense.     139  A^.  K.  358. 

Conviction  of  murder  sustained. 
135  JV,  Y.  639;  136  Id.  423; 
138  Iii.  595,  601. 

Trial  for  murder ;  self-defense 
I38A^   K.  616. 


Defense  of  insanity.  1 38  .V.  K 
664 ;  Id,  677. 

When  insane  delusion  a  de- 
fense.    138  A'.  K  398. 

J  ustification  ;  intent ;  cross-ex- 
amination of  defendant  ;  appeal. 
6Z  Hun,  II. 

HUSBAND  AND    WIFE. 

Separation ;  enforcing  covenant 

as  to  wife's  support.  68  Hun,  537. 

Separation  ;  alimony.   68  Hun, 

37. 

Necessaries  supplied  to  wife 
after  separation.     2  Misc.  49. 

Attorney's  services  to  wife; 
husband's  liability.     3  Misc.  550. 

Ante-nuptial  agreement;  de- 
ceit.    3  Misc,  586. 

Ante-nuptial  contract  barring 
dower.     67  Hun,  323. 

Wife's  capacity  at  common  law 
to  encumber  separate  estate.  140 
.V.  Y.  54. 

Liability  for  harboring  vicious 
animal.     135  A''.  K  201. 

Husband  may  sue  wife  for  con- 
version.   66  Hun,  386. 
Joint  investments.   1 36  A''.  Y.  91. 

Married  woman's  action  for 
personal  injury.     68  Hun,  249. 

Wife's  right  to  insure  husband's 
life,  not  property.  138  A^.  K 
369  ;   30  Abb,  JV,  C.  213. 

Deed  to  both,  mortgage  by 
one.    67  Hun,  229. 

House  repairs  at  wife's  order. 
2  Afisc,  409. 

Conveyance  by  husband  to  wife. 
^Afisc.  I. 

ICE. 

Certain  trespasses  declared  a 
misdemeanor,     enacting     Penal 
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Code,  §  640c.     Z.  1893,  p.  17 19, 
c.  692. 

Detaching  ice  for  bridge  for- 
bidden.    L,  1893,  p.   1719,  c.  692. 

IMPRISONMENT. 

Act  establishing  State  prison 
for  women.  L,  1893,  p.  597,  c. 
306. 

Communicating  with  prisoners 
prohibited,  amending  Penal  Code, 
§  160,    Z.  1893,  p.  1719,  c.  692. 

INDEMNITY. 

Note  on  indemnity,  assignment 
and  subrogation.  30  Abb,  N.  C. 
173. 

Sheriff ;  substitution  of  indem- 
nitors.     2  Afisc.  190. 

INDIANS. 

Contracts  in  relation  to  Indian 
lands  prohibited,  enacting  Penal 
Code,  §  384a,  Z.  '893,  p.  1719, 
c.  692. 

Trespasses  on  Indian  lands  pro- 
hibited,  enacting  Penal  Code,  §§ 
640C,  640b.  Z.  1893,  p.  1719,  c. 
692. 

Indian  law  amended.  Z.  1883, 
p.  415,  c  229. 

INDICTMENT. 

For  destruction  of  labor  statis- 
tics.    138  N,  K.  386. 

For  unlawfully  maintaining  a 
ferry.    6g  Hun,  559. 

Libel ;  alleging  public  a  t  i  o  n. 
136  N.  Y.  538;  30  Abb.  N,  a 
200. 

Larceny.  69  Hun,  222 ;  137 
N,  K517. 

Charging  two  offences.  135  N. 
K457. 


Of  witness  before  Grand  Jury. 
66  Hun,  149. 

For  fat  rendering,  bone  boiling, 
etc.    138  iV.  K410. 

Ui^der  §  527  of  Penal  Code; 
"green  goods  scheme."  71  Hun, 
123. 

Homicide;  what  common  law 
form  covers.     138  N,  Y,  80. 

INFANTS. 

Code  Civ.  Pro.  §§  2352,  2354,  as 
to  special  guardian  amended.  Z. 
*893»  p.  53i»c.  268. 

Under  fourteen ;  residence ; 
temporary  guardian.  71  Hun, 
195. 

Custody;  power  of  Supreme 
Court.    68  Hun,  344. 

Right  to  become  partner  in 
business,    ly/ N.  K.'^48. 

Responsibility  for  negligence. 
6y  Hun,  205. 

Claim  for  maintenance ;  rem- 
edy.   4  Mzsc,  366. 

Replevin  lies  against ;  service 
and  judgment.     2  Afisc.  236. 

Foreclosure  sale ;  attorney's 
fee.    69  Hun,  318. 

Negligence  ;  what  degree  of 
care  required.     4  Misc.  85, 

.  Liability  for  legal  services  ; 
avoiding  executory  contract.  68 
Hun,  589. 

Code  Civ.  Pro.  §  2350,  as  to 
sale  of  lands  amended.  Z.  1893, 
p.  605,  c.  311. 

Sale  of  lands  ;  action  on  bond 
of  special  guardian.    66  Hun,  595. 

INJUNCTION. 

When  matter  of  right,  general 
rules  not  applicable.  69  Hun, 
332. 
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Where  injury  to  be  prevented 
is  less  than  that  occasioned  by  in- 
junction.    30  Abb,  N.  C.  412. 

When  order  may  accompany 
summons.     131S  N.  K.  252. 

Adequate  remedy  at  l.iw  in 
highway  case.     135  .V.  Y.  347. 

Effect  of  dismissal  of  complaint 
as  a  punishment  for  contempt. 
136  A^.  v.  46. 

Remedy  by  reason  of  erroneous 
injunction.     135  N,  V.  286. 

Enforcing  agreement  to  pool 
capital  stock.     68  Huh.  416. 

Mandatory ;  performance  of  in- 
volved contract.     3  Afi'sc.  205. 

When  granted  pending  action ; 
enjoining  sale  of  invention.  69 
//un,  283. 

Two  actions ;  injunction  in 
one ;  effect.     4  Afisc.  106. 

From  board  of  health ;  viola- 
tion.    69  Nun,  no. 

Restraining  breach  of  restric- 
tion imposed  upon  land.     139  JV. 

K93. 

Perpetual  stay  ;  what  required 
to  justify,     i^g  JV.  V.  in. 

Completion  of  thing  sought  to 
be  enjoined.    72  Hun,  93. 

Against  threatened  removal  of 
fixtures.     137  N,  V.  163. 

To  restrain  collection  of  uncon- 
stitutional tax.     1 37  N.  y.  7. 

Restraining  violation  of  a  con- 
tract.    2  Mz'sc.  176. 

Restraining  enticement  of  em- 
ployees during  strike.  67  Nun, 
294. 

Against  private  individuals 
lowering  grade  of  street.  138  N. 
V.  165. 

To  restrain  nuisance.  67  Nun, 
401. 


Enforcing  agreement  as  to  em- 
ployment.    72  Nun,  ^y 

Action  to  restrain  earlier  ac- 
tion in   same   court.     139  N,  V. 

MI. 

Trespass ;  railroad  switch; 
damages.     71  Nun,  361. 

Restraining  municipal  sewer- 
age into  private  pond.  71  Nun, 
I232. 

Restraining  use  of  corporate 
name.     140  iV. '  V.  94. 

Restraining  executor  from  sell- 
ing after  election  to  take  land. 
139  A^.  K.  210. 

Windows  overlooking  prem- 
ises ;  erection  of  screens.  4  Mtsc. 
48. 

Enforcement  of  covenant  re- 
stricting building;  payment  of 
damages  to  avoid  injunction.  30 
Abb,  N.  C,  260. 

Involving  legality  of  "book- 
making."     3  Misc,  432. 

Restraining  distribution  of 
**  boycotting  "  circular.  5  Misc. 
448. 

Restraining  deceptive  use  of  in- 
ventor's name.     5  Misc.  78. 

In  suit  against  sheriff  by  attach- 
ing creditor.     136  N,  Y,  252. 

To  restrain  public  singer  from 
entering  other  employment.  60 
Super.  Ct,  80. 

To  restrain  enforcement  of 
chattel  mortgage ;  fictitious  mort- 
gagee.    60  Super,  Ct.  296. 

To  enforce  covenant  against 
offensive  use  of  real  property; 
embalming  establishment.  61 
Super.  Ct.  163. 

Mandatory  to  permit  horse  to 
race.    61  Super.  Ct.  393. 
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To  prevent  removal  of  fish 
from  pond.     66  Hun,  189. 

To  restrain  diversion  of  water 
course.    66  Hun,  173. 

Encroaching  wall  of  building. 
30  AM.  N,  C.  412. 

Note  on  relief  against  encroach- 
ing wail.    30  Add.  N,  C.  416. 

To  restrain  employee  from  en- 
tering other  service.  66  Hun, 
504. 

Effect  of  injunction  against  use 
of  new  corporate  stock  book.  30 
Add.  N.  C.  381. 

Restraining  Common  Council 
from  removing  president.  4 
Misc.  315. 

Right  of  privacy ;  right  to  pub- 
lish biography  and  picture  of  a 
public  personage.  30  Add.  N.  C. 
372. 

To  restrain  erection  of  statue 
of  deceased  person.  30  Add,  N,  C. 
376. 

Against  proceeding  in  Federal 
Court.    69  Hun,  450. 

Against  elevated  railroad  ;  pro- 
vision for  release  by  mortgagee. 
60  Super.  Ct,  385. 

To  protect  trade-mark.  135  N. 
Y.  24;  72  Hun,  243;  138  N.  V. 
244;  139/t/,  364. 


INSANE    PERSONS. 

Proceedings  for  supersedeas  ; 
68  Hun,  127  ;  138  N.  Y.  148. 

Inquisition ;  notice  ;  jurisdic- 
tion.    1 37  N,  Y.  327. 

Idiot;  application  of  returns 
from  concerts.     3  Misc.  126. 

Act  to  provide  for  presentation 
and  payment  of  claims  against 
estates  of  incompetent  persons. 
L.  1893,  p.  1740,  c.  697. 

Vol.  XXX.— 33 


INSURANCE. 

In  general.  Insurance  law 
amended  in  §§  6,  9,  10,  11,  13,  32, 
34»  50  and  52.  L.  1893,  p.  1797, 
c.  725. 

Insurance  law,  §  16,  as  to  invest- 
ment of  capital  and  surplus 
amended.    L.  1893,  p.  217,  c.  112. 

False  statements  in  application 
punished,  amending  Penal  Code, 
§  577a.    L.  1893,  p.  1719,  c.  692. 

Knowledge    of  agent ;  waiver. 

66  Hun,  546. 
What  not   contrary  to  public 

policy.     5  Misc.  378. 

Double  agency;  contracts  be- 
tween principals,     138  A^.  K.446. 

—  waiver  of  forfeiture  ;  secre- 
tary's powers.     138  ^V.  Y.  473. 

Marine  ;  cancellation  of  policy 
after  actual  loss.  61  Super.  Ct. 
13. 

Proof  of  loss;  cancellation 
of  policy;  amount  of  recovery. 
60  Super.  Ct.  362. 

Sea-worthiness ;  parties.  60 
Super.  Ct.  142. 

Sea-worthiness;    augur  holes. 

67  Hun,  365. 
Total  loss  ;  absolute  ;  construc- 
tive ;     technical;     abandonment; 
evidence  ;  counter-claim ;  promis- 
sory notes.     72  Hun,  282. 

Rescission  of  cancellation.  138 
N.  Y.  88. 

Contract  to  share  losses.  138 
N.  Y.  16. 

Fire;  interest  of  insured  ;  title ; 
severable  policy.    69  Hun,  501. 

Statements  in  application ; 
waiver ;  proofs  of  loss.  137  N.  Y. 
389. 

Severable  risks  ;    prior  insur- 
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ance ;  cancellation  of  policy.  66 
Hun,  220. 

Right  of  mortgagee ;  contribu- 
tion clause.     66  Hun,  54. 

Conditions  to  ownership ;  dis- 
tributive risk.     I  Misc,  1 14. 

Condition  against  other  insur- 
ance.    1 36  A'.  K  547. 

Levy  of  execution  not  change 
of  title.     i36iV.  K.  375. 

Certificate    of    loss.      68  Hun, 

Subrogation  to  rights  of  owner. 
(:&  Hun,  598. 

Affirmative  equitable  defense; 
trial ;  application.     71  Hun,  174. 

Mortgaged  premises ;  condi- 
tions ;  waiver ;  proofs  of  loss,  71 
Hun,  199. 

Increase  of  hazard ;  ordinary 
mercantile  risk.     71  Hun,  352. 

Where  contractor  must  restore 
property  burned  while   building. 

71  Hun,  369. 

Setting  aside  appraisal.  137 
A^.  K  137. 

N.  Y.  Consolidation  Act,  §  532, 
as  to  distribution  of  foreign  fire 
insurance  tax  amended.  Z.  1893, 
p.  932,  c.  444. 

Life;  statements  in  applica- 
tion ;  suppression  of  fact  of  other 
insurance.     61  Super.  Ct.  287. 

Policy  payable  to  creditor;  ex- 
tent of  his  right.     66  Hun,  28. 

Condition  as  to  health,    i  Misc. 

374. 

Notice  of  forfeiture  for  non- 
payment.    135  A'^  Y,  541. 

Modification  of  agreement  as 
to  paying  premiums.  1 36  N.  Y. 
144. 

Cancellation ;  offer  to  insure 
for  less  amount ;  reasonable  time. 

72  Hun,  147. 


Waiver  of  forfeiture  ;  conceal- 
ments.    5  Misc.  245. 

Policy  as  collateral  security ; 
proceeds.     68  Hun,  225. 

Surrender  of  endowment  policy 
by  guardian.     I38A^.  K  333. 

Warranty  on  renewal  of  policy. 
3  Misc.  358, 

Age  of  insured;  evidence.  69 
Hun,  12. 

Assignment  of  policy  "as  in- 
terest may  appear. "    69  Hun,  79. 

Mutual  abandonment ;  recovery 
of  premiums.     4  Misc.  y6. 

Presumption  as  to  payment  of 
premiums  ;  waiver.    71  Hun,  104. 

Conditions  in  policy;  p)ower  of 
general  agents ;  default ;  notice. 
140  A^.  Y.  79. 

Suicide  as  a  defense  to  action 
on.     71  Hun,  146. 

Transfer  by  will ;  married 
woman  without  descendants.  71 
Hun,  394. 

Disputed  claim  ;  settlement.  71 
Hun,  554. 

Unavailing  defense  to  action 
on.     68  Hun,  144. 

For  wife  ;  parties  to  action.  69 

^^^'  393- 

Law  as  to  valuation  of  life  poli- 
cies amended.  L.  1893,  p.  261,  c. 
147. 

Accident ;  reinstatement  of 
lapsed  policy,     (id  Hun,  543. 

Visible  sign  of  injury,  66  Hun, 
600. 

Belated  notice  of  injury.  3 
Misc.  445. 

Notice  ;  intent ;  waiver.  140 
a;  Y.  23. 

Co-operative  or  assessment  com- 
panies authorized  to  reincorporate 
as  stock  corporations.  X.  1893, 
p.  1718,  c.  690. 
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Infants  ineligible  in  assessment 
societies.     135  N.  Y,  280. 

Insurance  law,  §§  261,  266,  271 
and  278  as  to  co-operative  insur- 
ance companies  amended.  Z. 
i893'  P-  I7'2,  c.  687. 

INTEREST. 

On  deposit,    i  Misc,  253. 

Rate  before  and  after  maturity. 
135  N.  K.  354. 

Rules  for  computation  in  case 
of  account.     135  iV.  K  599, 

Charging  trustee  with  com- 
pound.    135  N.  Y.  124. 

When  allowable  in  making 
award.     1 37  N,  Y.  95. 

INTERPLEADER. 

Savings  bank  deposit ;  claim- 
ants ;  insufficient  affidavit.  69 
Hun,  398. 

Substituting  defendant.   ^Mtsc, 

355. 

As  protection  against  double 
recovery  in  same  matter.  139  N. 
Y,  237. 

Claims  for  similar  services  to 
same  property.     2  Misc.  441. 

By  action ;  savings  bank  de- 
posit.    61  Super,  a,  400. 

JOINDER  OF    ACTIONS. 

Misjoinder  of  causes  of  action 
not  connected  with  contracts 
sought  to  be  annulled.     5  Mzsc, 

43- 

JUDGES.       • 

Effect  of  resignation  of  one 
office  and  appointment  to  another. 
69  Hun,  270. 

Only  State  may  question  au- 
thority.    i^gN,  Y,  505. 


JUDICIAL    SALE. 

Failure  to  make  second  mort- 
gagee a  party.     138  N,  Y.  133. 

Contempt  proceedings  against 
purchaser.    30  Adb,  N.  C.  278, 

Marketable  title ;  dower  right. 
66 Hun,  III. 

Relieving  purchaser  notwith- 
standing exception  in  terms  of 
sale.     71  Hun,  54. 

JUDGMENT. 

Foreclosure ;  prior  mortgagee 
as  defendant.    69  Hun,  420. 

Of  sequestration  enjoining  ac- 
tion against  corporation.  69  Hun, 
562. 

Upon  unauthorized  appear- 
ance ;  relief.    66  Hun,  256. 

Entry  nunc  pro  tunc  as  of  date 
of  verdict.    60  Super.  Ct.  59. 

Practice  on  demurrer,  i  Misc, 
422;    71  Hun,  I. 

Unauthorized  entry  not  techni- 
cal error.     71  Hun,  598. 

Against  assignor  "as  surveyor." 
72 Hun,  I. 

Foreclosure ;  validity  of  provi- 
sion;   how  raised.      139  N,    Y. 

337. 

Avoidance  of  injunction  by  pay- 
ment of  assessed  damages.  30 
Abb.  N.  C.  260. 

Co-defendants;  affirmative  re- 
lief ;  failure  to  serve  answers.  4 
Misc.  106. 

When  not  upheld  on  appeal.  4 
Misc.  54. 

On  promissory  note ;  when  di- 
rected.   68  Hun,  557. 

De  hors  the  pleading.  3  Misc. 
252. 

Conclusiveness  of  judgment,  in 
rem.     136  .V.  K.  83. 
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Right  to  enforce  restoration  of 
money  withdrawn    under   judg- 
ment by  contempt  proceedings 
30  Abb.  N.  C.  31. 

In  partnership  accounting  must 
state  accounts.    68  Hun,  173. 

Conspiracy;  several  defendants 
tort  proved  against  one.   67  Hun, 

337. 

Rescission  of  guardian's  dis- 
charge.    138  A^.  K  192. 

Opening;  entered  on  uncon- 
tested referee's  decision.  2  Misc, 
406. 

Foreign ;  conclusiveness ;  au- 
thentication of  record.  I38A^.  K. 
70. 

When  verdict  will  be  reversed. 
68  Hun,  102. 

Contradictory  findings.  2  Misc. 

51. 

Proof  of  service ;  supplementary 
proceedings.    67  Hun,  145. 

By  default ;  opening ;  service  of 
answer.    67  Hun,  516. 

When  final  within  purview  of 
Code  Civ.  Pro.     138  N,  V,  133. 

For  costs  only ;  belongs  to  at- 
torney.   4  Misc.  259. 

For  costs ;  subsequent  re-taxa- 
tion ;  modification.     3  Misc.  512. 

In  ejectment;  vacation.  68 
Hun,  227. 

Formal  entry  not  necessary  to 
fix  rights  of  parties.  30  Abb.  N.  C. 
241. 

Setting  aside  judgment  upon 
unauthorized  appearance.  61 
Super.  Ct.  374. 

Setting  aside  in  equity.  61 
Super.  Ct.  348. 

Motion  to  set  aside,  when  to  be 
made  on  case.    61  Super.  Ct.  27S. 

Obtained  by  fraud ;  when  va- 
cated ;  lacAes, .    71  Hun,  519, 


Enforcing  by  proceedings  for 
contempt.    68  Hun,  535. 

By  confession ;  when  set  aside. 
72  Hun,  363 ;  4  Misc,  24a 

By  confession;  essentials  of 
statement.    71  Hun,  133. 

Setting  aside  for  mistake.  69 
Hun,  328. 


JURISDICTION. 

City  Court  of  Albany ;  personal 
tax.    69  Hun,  458. 

County  Court ;  foreclosure  of 
lien  for  grading  lot.  71  Hun, 
197. 

Comptrollers;  to  cancel  tar 
sales,     ly)  N.  Y.  240. 

Of  commission  in  condemns 
tion  proceedings.     3  Afisc.  403. 

Board  of  Claims ;  depending  on 
statute.     i38iV.  K  124. 

City  Court  of  N.  Y.  over  for- 
eign corporation.    2  Afisc.  loa 

Of  State  courts  over  U.  S.  navy 
yard.    67  Hun,  76, 

Of  court  in  District  of  Colum- 
bia.   61  Super.  Ct.  409. 

Waiver  of  denial.  138  N,  V. 
265. 

Presumption  in  case  of  Super- 
ior Courts.     1 37  iV.  V.  327. 

Persistence  when  acquired  by 
Equity  Court.     3  Afisc.  53. 

Equity;  construction  of  writ- 
ten instrument ;  devises.  139  A^. 
V.  210. 

Equitable ;  summary  proceed- 
ings.    5  jlfisc.  164. 

Adjudication  without  jurisdic- 
tion of  subject  matter  a  nullity. 
136  N.  V.  20. 

On  voluntary  dissolution  of 
corporation.     i36A^.  }\  169. 
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JURY. 

Code  Civ.  Pro.  §  304,  as  to 
drawing  in  Buffalo  Superior 
Court  amended.  Z.  1893,  p.  499, 
c.  265. 

JUSTICE  OF  PEACE. 

Acts  of  certain  justices  legal- 
ized.   Z.  1893.  p.  557,  c.  277. 

JUSTICE'S    COURT. 

Code  Civ.  Pro.  §  2869,  as  to 
jurisdiction  amended.  L,  1893, 
p.  115,  c.  74. 

Question  of  title.  66  Hun, 
563;  69/^.499. 

Richmond  County ;  fees ;  man- 
dam  us.    69  Hun,  1 2  3. 

Service  of  summons;  consta- 
ble's return ;  denial ;  jurisdiction. 
5  Misc,  118. 

Failure  of  justice  to  wait  one 
hour.     I  Misc,  497. 

Power  to  strike  out  a  pleading. 
71  Hun,  1^1. 

Statute  of  Frauds  need  not  be 
pleaded.    67  Hun,  472. 

Judgment  by  default ;  improp- 
er attachment.     71  Hun,  598. 

Judgment ;  return  of  justice  on 
appeal.     '^  Misc.  122. 

Appeals;  new  trial.  69  Hun, 
432. 

Appeals  in  Kings  County.  Z. 
1893,  p.  773' c.  380. 

Reviewing  judgment  of  jus- 
tice's court.     3  Afisc  .122. 

Costs  on  appeal.     66  Hun,  233. 

Decisions ;  Albany  City  Court ; 
questions  of  fact.     69  Hun,  426. 

KIDNAPPING. 

Placing  daughter  in  insane 
asylum.     66  Hun,  531. 


What  constitutes  ;  Penal  Code, 
§211.     139  A^.   Y.  87, 

LABELS. 

Dealing  in  convict-made  goods 
without  labels  prohibited,  enact- 
ing Penal  Code,  §  438b.  L,  1893, 
p.  1 719,  c.  692. 

"  Half  wine  "  to  be  labeled,  en- 
acting Penal  Code,  §  438b.  Z. 
1893,  p.  1719,  c.  692. 

Using  false  marks  as  to  manu- 
facture prohibited,  enacting  Penal 
Code,  §  438a.  Z.  1893,  p.  1719.  c. 
692. 

LACHES. 

In  motion  to  open  default.  5 
Misc,  358. 

In  motion  to  vacate  judgment. 
71  Hun,  519. 

Allowing  bills  to  accumulate, 
71  Hun,  442. 

Effect  on  executor's  sale  to  him- 
self.    69  Hun,  115. 

Opening  final  decree.  68  Hun, 
280. 

Delay  in  moving  for  new  trial. 
68  Hun,  82. 

In  prosecuting  guardian's  bond. 
138  A^.  K.  192. 

Effect  on  revival  in  law  and  in 
equity.     \yjN,Y,\<yj. 

LANDLORD   AND  TENANT. 

Destruction  of  building;  can- 
cellation of  lease.     4  Misc.  205. 

Occupancy  on  shares ;  dispos- 
session.    69  Hun,  88. 

Incomplete  renewal  agreement. 
I  Misc.  295. 

Lease  by  executor,  i  Misc.  1 95. 

Out-going  tenant:  away-going 
crop ;  landlord's  re-e  n  t  r  y.  69 
Hun,  538, 
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Unrentable  premises ;  altera- 
tions.   4  Misc.  2oy. 

Light  and  air.     3  Mt'sc,  219. 

Tenant's  action  to  annul  lease ; 
summary  proceedings,  5  Mtsc, 
164. 

Right  of  apartment  lessees  to 
heat.     2  Misc.  65. 

Landlord's  right  to  repair,  i 
Misc,  215. 

Landlord  assuming  rent  of  sub- 
tenant.    71  Hufit  32. 

Action  for  rent;  question  of 
title.     69  Hun,  499. 

Summary  proceedings;  land- 
lord lessee  from  U.  S.  67  Hun, 
76. 

Liability  of  landlord  for  failure 
to  repair;  remote  damages.  5 
Misc.  I. 

Landlord's  negligence.  3  Misc. 
302. 

Tenement  house;  obligation  to 
keep  lights  in  hallways.     5  Misc. 

444« 

Safety  of  premises ;  false  repre- 
sentations ;  effect.     5  Misc,  337. 

Open  faucet ;  tenant's  liability 
for  damage.     5  Misc.  267. 

Liability  for  nuisance.  30  Abb, 
N.  C.  285. 

Constructive  eviction,  i  Misc. 
105;   3/^.  y6. 

Eviction  by  tearing  down  ad- 
joining premises,    66  Hun,  329. 

LARCENY. 

What  constitutes.     137  N.    Y. 
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Common  law  offence  and  false 
pretences  under  Penal  Code.  66 
Hun,  64. 

Obtaining  money  as  security 
for  employment.    69  Hun,  222. 


LAW  SCHOOL. 

Degrees ;  rights  of  faculty  and 
of  student.    68  Hun,  118. 

LEASE. 

Deviation  in  duplicate  copies. 
I  Misc.  181. 

Of  corpus  of  trust  estate ;  par- 
ties.    72  Hun,  39. 

Signed  only  by  lessee  and  third 
person;  surety;  liability.  71 
Hun,  536. 

Oral  agreement  for  indefinite 
time.     3  Misc.  99. 

By  joint  owners;  breach  by 
one.    6%  Hun,  j\2y. 

For  special  purpose ;  refusal  of 
possession;  damages.  139  N. 
Y.  432. 

Leasehold  personal  property 
for  testamentary  purposes.^  68 
Hun,  540. 

When  under-tenant  liable  for 
rent.     5  Misc.  265. 

False  representations  as  to  safe- 
ty of  premises ;    effect.     5   Misc. 

337. 

Rent  fixed  by  number  of  boats. 
68  Hun,  323. 

Conditions  as  to  repairs ;  pa- 
rol evidence.     5  Misc.  349. 

Covenant  to  repair  ;  damage  by 
water.     69  Hun,  140. 

Covenant  by  lessee  to  keep  and 
maintain  brick-yard.  135  N,  Y. 
141. 

Covenant  against  cutting  tim- 
ber.    I  Misc.  35. 

Provision  that  fixtures  shall  be- 
come property  of  lessor.  137  A^. 
y.  163. 

Parol  modification  as  to  rent. 
I  Misc.  186. 
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Appurtenances.    6i  Super,  Ct, 

235. 

Discharge  by  fire.     3  Mtsc,  232. 

Destruction  of  building ;  can- 
cellation.   4  Misc,  205. 

Condemned  building;  contin- 
ued occupation  ;  unrentab  1  e  ; 
alterations.    4  Mzsc.  207. 

Out-going  tenant  and  away- 
going  crop.     69  Hun,  588. 

Assignment  with  written  con- 
sent of  lessor.     3  Misc,  9$, 

Passes  to  assignee.  4  Misc. 
201. 

Of  apartments ;  supply  of  heat. 
2  Mtsc»  65. 

Effect  of  foreclosure  on  lessee. 
2  Misc.  56. 

Holding  over  by  tenant;  sum- 
mary proceedings.     3  Mtsc.  509. 

LEGATEES,  ETC. 

Charging  real  estate  with  debts. 
136  N.  v.  412. 

LEGISLATURE. 

Police  power.     i38iV.  K.  410. 

Apportionment  of  representa- 
tives ;  duties  of  county  supervis- 
ors.    138  N.  V.  95. 

Legislative  law  as  to  officers 
and  employees  amended.  Z.  1892, 
p.  41 »  c.  24. 

LIBEL. 
Distinguished  from  slander.   69 

^^^f  354. 

Good  faith  as  a  defense ;  re- 
traction.   71  Hun,  4. 

Publication  accusing  detective 
officer  of  brutality.     71  Hun,  47. 

Publication  affecting  plaintiff's 
deceased  wife.    66  Hun,  331. 


Privilege;  report  of  legal  pro- 
ceeding.    61  Super,  Ct,  207. 

—  question  of  fact ;  malice  ;  ap- 
peal.    72  Hun,  12. 

Damages ;  excessive  verdict. 
69  Hun,  346. 

Against  attorney  and  public 
officer;  privilege;  evidence.  71 
Hun,  485. 

Justification  ;  exceptions ;  evi- 
dence ;  damages.     71  Hun,  469, 

Criminal  prosecution ;  char- 
acter of  prosecutor ;  requisites  of 
indictment.     30  Abb,  N,  C.  200. 

Newspaper  advertisement ;  evi- 
dence.    68  Huh,  467. 

Newspaper ;  privilege  ;  malice. 
6S  Hun,  474. 

Judge's  charge  ;  damages ;  offer 
of  retraction.     3  Mtsc,  314. 

Facts  aggravating  damages ; 
averment  necessary,     138  N,    V, 

239- 

Examination  of  plaintiff  before 
answer.     69  Hun,  84. 

LIEN. 

Payment  of  taxes  on  whole  by 
mortgagee  of  share  in  realty.  4 
Aftsc,  236. 

On  moneys  due  under  munici- 
pal contract.     60  Super,  Ct,  418. 

Agreement  as  to  award  in  con- 
demnation proceedings ;  pur- 
chaser without  notice  not  bound. 
5  Misc,  334. 

Assigned  as  collateral;  enforce- 
ment.   72  Hun,  211. 

When  no  defense  in  action  of 
ejectment.    72  Hun,  1.50, 

Grantor's,  for  unpaid  purchase 
price.    71  Hun,  386. 

For  grading  lot;  foreclosure; 
County  Court's  jurisdiction  ;  pen- 
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dency  of  another  action.  7 1  Hun, 
197. 

Agreement  to  pay  debt  out  of 
designated  fund.     139  A^.  Y.  163. 

Bailee's  rights  as  to  mortgagor. 
2  Misc.  193. 

Livery  stable  keeper's  lien.  5 
Misc.  100. 


LIMITATION  OF  ACTIONS. 

Validity  of  statute  shortening 
time.     i35^V:  K.  154. 

Docs  not  affect  trustee's  obliga- 
tion to  account.     139  A';  K  461. 

Relation  of  guardian  and  ward. 
4  Misc.  40. 

Claim  against  State.     1 37  N.  Y. 

372. 

By  bonded  town  to  reach  rail- 
road taxes.  136  N.  K  403;  137 
Id.  170. 

Action    for  contribution.     137 

N.  K41. 

Default  in  payment  of  wharfage. 
2  Misc.  340. 

Against  attorney  for  infant,  i 
Misc.  418. 

Code  Civ.  Pro.  §  395  ;  debtor's 
check  as  written  acknowledg- 
ment.   69  Hunt  423. 

Action  for  partnership  account- 
ing.    66  Hun,  469. 

Claim  against  estate;  verbal 
notice  of  dispute.  2  Misc.  357  ; 
71  Hun,  593. 

Executor's  claim  against  de- 
cedent.    I36A^.  F.  412. 

Part  payment;  balance  of  ac- 
count.    5  Misc.  213. 

Payment  upon  recorded  mort- 
gage.   71  Hun,  320. 

Renewal  by  part  payment.  3 
Misc.  140. 


Promissory  note ;  indorsement 
of  payment  of  interest.     4  Misc* 

355- 

Application  of  stock-dividend 
to  payment  of  note.     67  Hun,  77. 

LOAN. 

To  club;  Statute  of  Limita- 
tions.   68  Hun,  92. 

On  forged  collateral.  3 
Misc.    184. 

Building  loan  agreement ;  as- 
signment.    4  Misc.  78. 

LOAN   COMMISSIONERS. 

Provision  of  statute  relating  to 
searches,  etc.,  amended  as  to  N. 
Y.  City.    L.  1893,  p.  1655.  c,  672. 

LUMBERING. 

Floating  or  defacing  marks  on 
logs  punished.  L.  1893,  p.  17 19, 
c.  692. 

MAGISTRATE. 

Right  of  prosecutor  to  appear 
by  counsel.     66  Hun,  465. 

MALICIOUS   PROSECUTION. 
Advice  of  counsel.     69  Hun, 

57. 

Probable  cause ;  malice  ;  bur- 
den of  proof.     66  Hun,  48. 

Indorsement  of  note ;  advice 
of  counsel.     2  Misc,  303. 

MANDAMUS. 

To  compel  award  of  municipal 
contract,     5  Misc.  36* 

Peremptory ;  jurisdiction  of 
Special  Term  at  Chambers.  ^\ 
\Hun,  236. 


NEW     YORK    STATE    REPORTS 


521 


When  opinion  of  General  Term 
not  examined,     ly)  N.  V.  14. 

Discretion  of  court  where  writ 
is  too  broad.     135  A'^  K.  522. 

To  compel  Attorney  General  to 
issue  certificate  of  incorpor align. 
5  Misc.  378. 

To  review  prison  warden's  dis- 
charge of  subordinate.  71  Hun, 
202. 

To  compel  supervisors  to  con- 
struct bridge.     7il/un,g7. 

To  foreign  corporation ;  in- 
spection of  transfer  book.  68 
Hun,  547. 

Peremptory;  ordering  pay- 
ment of  justice's  fees.  69  Hun, 
123. 

To  compel  city  to  complete 
purchase.     67  Hun,  127. 

To  enforce  award  against  City 
of  Buffalo.     2  Af/sc,  7. 

Directing  Secretary  of  State  to 
file  certificate  of  incorporation. 
6&Hun,24;  138  A^.  V.  151. 

To  District  Court  justice.  2 
Misc,  152. 

To  county  supervisors  direct- 
ing division  of  assembly  districts. 
138  A^.    r.95. 

Equitable  relief  in  lieu  of.  71 
Hun,  559. 

Objection ;  another  legal  rem- 
edy.   7!  Hun,  461. 


MANUFACTURING     COR- 
PORATIONS. 

Stock  transfers ;  election  of 
trustees ;  voluntary  dissolution. 
67  //;/;/,  360. 

Liability  of  stock  holders.  2 
Misc,  226. 


MARRIAGE. 

Restriction  against  incestuous 
marriages  extended.  L.  1893,  p. 
1387,  c.  601. 

Act  prescribing  judicial  officers 
who  may  solemnize  in  N.  Y.  and 
Brooklyn  amended.  L,  1893,  p. 
466,  c.  242. 

Penal  Code,  §  376,  prohibiting 
solemnization  of  unlawful  mar- 
riages, or  assuming  without  au- 
thority to  grant  a  divorce 
amended.    L.  1893,  p.  956,  c.  461. 

Induced  by  false  assertion  of 
pregnancy.     3  Misc.  218, 

Massachusetts  statute  not  extra 
territorial.    69  Hun,  146. 

MASTER   AND  SERVANT. 

Contract  of  employment;  clause 
foregoing  damages  for  injury. 
2  Misc.  105. 

Employment  to  do  particular 
work.     3  Misc.  144. 

Agreement  not  to  engage  in 
similar  business  ;  injunction.  72 
Hun,  43. 

Deposit  to  secure  faithful  per- 
formance of  duties.     I  Misc.  166. 

Effect  of  death  of  partner  in 
terminating  contract  of  employ- 
ment by  firm.     30  A36.  N.  C.  300. 

Invention  of  compound  by  ser- 
vant ;  ownership.     5  Misc.  386. 

The  act  requiring  weekly  pay- 
ment of  wages  by  corporations 
amended.  L.  1893.  p.  1783,  c.  717. 

Hours  of  labor  in  certain  brick- 
yards limited.  L.  1893,  p.  1719, 
c.  691. 

Wrongful  discharge,  i  Misc, 
14. 


522 


ANALYTICAL     INDEX    TO    THE 


Measure  of  damages.     2  ^fisc. 

130. 

Liability  for  servant's  tort,  i 
Misc.  368. 

When  engaged  in  master's  bus- 
iness.    71  Hun,^yi. 

Strikes;  picketing;  enticement 
of  employees.    (>^  Hun,  294. 

Injury  to  servant;  machinery; 
suitable  appliances.   67  Hun,  586. 

Failure  to  provide  of  fire  escape. 
67  Hun,  484. 

Injuries  to  servant  from  falling 
off  hand  elevator.    69  Hun,  278. 

Defective  appliances  in  unload- 
ing cargo ;  liability.  69  Hun^ 
131. 

Unsafe  place  of  work.  69  Hun, 

375. 

Defective  appliance;  assump- 
tion of  risk.     3  Misc.  526. 

Negligently  furnishing  insecure 
scaffolding  a  misdemeanor* enact- 
ing Penal  Code,  §  447a.  Z.  1893, 
p.  1719,  c.  692. 

Unsafe  working  place.  2  Misc. 
105. 

Dangerous  employment ;  de- 
fective appliance ;  servant's 
knowledge  thereof.    71  Hun,  127. 

Safe  working  place ;  boiler  ex- 
plosion ;    co-servants.     71   Hun, 

582. 

Negligence  of  master  or  fore- 
man in  overloading  floor.  61 
Super.  Ct.  293. 

Injuries  received  in  dangerous 
employment.     6i  Super.  Ct.  338. 

Injury  to  car  inspector  from 
moving  of  car  without  notice.  61 
Super.  Ct.zi^. 

Dangerous  emplo  y  m  e  n  t  of 
minor,     i  Misc.  388. 

Duty  of  maintaining  proper 
track  and  roadbed,    i  Misc,  425. 


Defective  appliances,  i  Misc. 
299. 

Vicious  horse;  warning.  69 
Hun,  107. 

Construction  of  railroad  com- 
pany's rules.     ^^  Hun,  1 30. 

Risks  incident  to  employment. 
69  Hun,  77  ;  71  Id.  24. 

Negligence  of  fellow-servant 
136  N.  Y.77\   3  -^^^"^.  224. 

MECHANICS  LIEN. 

Consent  of  owner  necessary  to 
create  liability.     137  N.  V.  188. 

Life  tenant  of  real  estate  an 
"  owner."     3  Misc.  530. 

Honest  error.     4  Misc.  1 5. 

Construction  of  law ;  nature  of 
incumbrance ;  consent  of  owner. 
139  N.  Y.  201. 

Abandonment  of  work ;  service 
of  notice.     139  A^.  K  343. 

Claim  against  balance  after 
completion  by  owner.  66  Hun, 
261. 

Lien  of  material  man.  1 37  A'. 
K134. 

—  payment  of  contractor.  5 
Misc.  215. 

Sub-contractor's.    4  Misc.  54. 

—  owner's  liability.  2  Misc. 
267. 

For  work  by  unauthorized  sub- 
contractor.    3  Misc.  97. 

Form  of  notice.    66  Hun,  133. 

Verification  :  2  Misc.  438 ;  3  Id, 
90;  5  ///.  219. 

False  statements  in  notice.  66 
Hun,  422. 

Failure  to  file  notice  within 
sixty  days ;  new  contract,  i  Misc, 
321  ;  2///.  234. 

For  full  amount  before  comple- 
tion of  contract.     3  Misc,  47. 
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Acceptance  of  note;  protest. 
67  HuHt  109. 

Foreclosure ;  application  of 
payments;  pleading.  71  Hun, 427. 

Parties.    2  Misc.  121. 

Variance   in  parties.     3  Misc. 

275. 

Foreclosure ;  admission  of  irrel- 
evant matter.    4  Misc.  188. 

When  purchaser  acquires  title. 
4  Misc.  196. 

Powers  of  court  not  of  record  ; 
former  action  ;  modifying  judg- 
ment.    5  Misc.  224. 

Material  allegations  must  be 
proved.     5  Misc.  220. 

Consolidation  of  several 
actions.     30  Abb.  A\  C.  127. 

Rijjht  to  cancel  lis  pendens  in 
action  to  foreclose.     30  Abb.  N.  C. 

303. 

Compelling  restoration  of  de- 
posit withdrawn.     30  Abb.  N.  C. 

Discharged  by  filing  bond  ;  sub- 
stantial compliance  with  contract. 
60  Super.  Ci.  yj-j. 

§  24  amended  by  adding  provis- 
ion as  to  discharge  by  payment 
into  court.  L.  1893,  p.  585,  c. 
300. 

MEDICAL    SOCIETIES. 

Capacity  to  hold  property  ex- 
tended and  collection  of  dues  and 
assessments  regulated.  L,  1893, 
p.  1667,  c.  682. 

MESSENGER  TELEGRAPH 
COMPANIES. 

Sending  messenger  boys  to  cer- 
tain places  punished.  Z.  1893,  p. 
1719,  c.  692.  ^ 


MILITIA. 

Militaxy  code  enacted.  L,  1(^93, 
p.  1200.  c.  559. 

Injuries  to  arsenal,  armory,  etc. 
punished,  enacting  Penal  Code,  § 
640,  subd,  13.  L.  1893,  p.  1719, 
c.  692. 

Trespasses  upon  rifle  range 
punished,  enacting  Penal  Code,  § 
640,  subd.  14.  L.  1893,  p.  1719,  c 
692. 

Falsely  marking  enrolled  per- 
son exempt  punished.  Z.  1893, 
p.  1719,  C.692. 

MINES. 

Operation  of  certain  mines  reg- 
ulated.   L.  1893,  p.  680,  c.  339, 

On  State  lands ;  discoverer's 
rights ;  infringement ;  i-emedy. 
i39iV.  Y.  127. 

MISTAKE. 

Payment  of  interest  to  wrong 
party.     2  Misc.  198. 

MONEY      PAID     AND     RE- 
CEIVED. 

Sale  of  bonds  on  instalment 
plan.   "3  Misc.  371. 

When  payment  of  assessment 
voluntary.     1 3$  N.  Y,  460. 

MORTGAGE. 

Void  for  non-delivery.  Sj  Hun, 
115. 

Deed  and  agreement  to  recon- 
vey.     71  Hun,  349. 

Deed  claimed  to  be ;  proof  re- 
quired.   69  Hun,  I. 
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By  insolvent  corporation,  to 
secure  bonds.    67  Hutit  116. 

By  husband  on  property  held 
with  wife.     67  Hun,  ii<^. 

From  wife  to  husband  without 
consideration.    67  Hun,  241. 

If  invalid,  no  recovery  on  bond. 
158  A^.  K.451. 

Immaterial  alteration  by  attor- 
ney.    138  A^.  K.  353. 

Containing  testamentary  pro- 
vision;    satisfaction.     68    Hun, 

231. 

Corporation  ;  bonds ;  redemp- 
tion ;  foreclosure  ;  insol  v  e  n  c  y. 
69  Hun,  168. 

Payment  by  goods  taken  in 
trade.     71  Hun,  207. 

Certificate  of  acknowledgment ; 
impeachment ;  signature  of  mort- 
gagor.   71  Hun,  227. 

Trust ;  covenant  for  benefit  of 
holders  of  bonds;  enforcement. 
72  Hun,  51. 

Effect  of  condemnation  of  lands 
before  foreclosure.     136  N,  V,  83. 

Enforcing  mortgage  where 
amount  is  blank  in  defeasance 
clause.    135  N,  Y.  543. 

Trust  mortgage;  proceedings 
where  trustee  is  insane.    66  Hun, 

94. 

Priorities;  notice  to  attorney 
of  unrecorded  mortgage.  60 
Super,  a.  88. 

Equitable  priorities ;  waiver  by 
prior  mortgagee.     30  Abb.  N.  C. 

352. 

Agreement  as  to  priorities.  1 37 
A^.  Y.  332. 

Recorded  ;  payment  upon; 
Statute  of  Limitations.  71  Hun, 
320. 

Outstanding ;  subsequent, 


given  to  secure ;  consideration. 
71  Hun,  262. 

Right  of  mortgagee  in  posses- 
sion.   135  A^.  Y,  387  ;    139  ///.  152, 

Assignment  by  administrator 
to  himself.    69  Hun,  541. 

Effect  of  assumption  ;  primary 
liability  and  discharge.  66  Hun, 
291. 

To  secure  future  advances.  68 
Hun,  275. 

—  rights  of  mortgagee  ;  record. 
71  Hun,  378. 

—  extending  payments.  2 
Misc,  388. 

—  priority.     i38A^.  F.  48. 
Satisfaction  by  gift  of  mortgage 

debt.    68  Hun,  361. 

Deceased  mortgagee ;  satisfac- 
tion.   68  Hun,  296. 

Statutory  foreclosure ;  redemp- 
tion ;  purchase  by  mortgage.  69 
Hun,  28. 

First  and  second  ;  foreclosure ; 
proof  of  mortgage  debt.    69  Hun, 

74. 

Rights  of  the  parties  on  fore- 
closure.    i38^V.  K.  133. 

Note  on  special  relief  in  fort" 
closure.    30  Abb.  N.  C.  344. 

MOTIONS    AND    ORDERS. 

Right  to  make  statutory  appli- 
cation at  Special  Term  held  with 
circuit ;  rule  38  construed.  30 
Abb.  N,  r.  381. 

New  trial ;  surprise ;  absence 
of  witnesses.     3  Misc.  19. 

Striking  out  scandalous  mat- 
ter ;    who  may  move.    2    Misc. 

345. 

Rights  of  parties  fixed  by  de- 
cision.   30  Abb.  N.  C.  241. 
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Right  of  judge  to  make  order 
to  show  cause.  30  Abb.  N.  C. 
381. 

Death  after  decision  but  before 
entry  of  order.     138  N.  Y.  425. 

Noie  on  taking-  order  to  show 
cause  as  short  notice  of  motion,  30 
Abb.  N,  C.  404. 

For  allowance,  rules  applicable. 
4  Misc,  19. 

Re-settlement  of  order,  i  Misc. 
2. 

Unnecessary  motion  for  re-set- 
tlement ;  costs.     3  Misc.  100. 

Renewal  by  Special  Term  after 
formal  denial.    68  Hun,  387. 


MUNICIPAL    CORPORA- 
TIONS. 

Charter  of  Rochester.    68  Hun, 

331. 

Powers.  Loan  ;  ultra  i/Zr^j  ob- 
ligations; reimbursement;  sub- 
rogation.    71  Hun,  559. 

Contracts.  Awarding  contract ; 
scaled  proposals ;  right  under 
city  charter  to  require  bond  from 
bidder ;  mandamus.     5  Misc.  36. 

City  grant ;  reservations ;  Com- 
mon Council  resolutions.  69 
Hun,  324. 

Deposit  on  proposal  for  con- 
tract ;  recovery  back.  60  Super. 
Ct.  48. 

Action  to  restrain  letting  of 
contract ;  when  members  of  coun- 
cil liable  for  costs.     5  Misc.  391. 

Restrictions  as  to  assignability. 
5  Misc.  234. 

N.  Y.  Consolidation  Act,  §  64, 
as  to  contracts  amended.  L. 
1893,  p.  622,  c.  327. 

Property.    N.  Y.  City ;  transfer 


of  unexpended  balances.  Z.  1893. 
p.  314,  c.  186. 

N.  Y.  Consolidation  Act  as  to 
water  front  amended.  L.  1 893,  p. 
804,  c.  397. 

Act  as  to  exchange  or  sale  of 
railroad  stock  and  bonds 
amended.  L.  1893,  p.  1070,  c. 
490. 

Officers  and  employees.  Common 
Council ;  limitations  of  power.  4 
Misc.  315. 

Proceedings  to  punish  officers 
for  contempt ;  expenses  in  defend- 
ing; how  payment  restrained.  71 
Hun,  540. 

City  of  Hudson  ;  commissioners 
of  excise.     71  Hun,  271. 

Charter  of  Yonkers;  election 
of  supervisors.   69  Hun,  143. 

Right  to  remove  employee  in 
N.  Y.  City.     6g  Hun,  2gi. 

Employees;  continuance  not 
vested  right.    6g  Hun,  212. 

Suspension  of  employee  treated 
as  a  discharge.     137  A^.  V.  194. 

Removal  of  fireman.  61  Super. 
Ct.  284. 

—  of  policeman.  60  Super,  Ct, 
210;  I  Misc.  463. 

Resignation  of  policeman 
under  coercion ;  reinstatement. 
66  Hun,  88. 

City  surveyor  not  an  officer 
within  section  of  N.  Y.  Con- 
solidation Act.   61  Super.  Ct.  174. 

N.  Y.  Consolidation  Act,  §215, 
as  to  law  department  amended. 
L.  1893,  p.  207,  c.  106. 

Bureau  of  street  openings  in  N. 
Y.  City.    L.  1893,  p.  273,  c.  158. 

Office  of  vice-president  of  Board 
of  Parks  in  N.  Y.  City  created. 
L.  1893,  p.  885,  c.  418. 

Act  as  to  powers  of  street  com- 
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niissioner  in  23rd  and  24th  wards 
of  N.  Y.  City  amended.  Z.  1893, 
p.  929,  c.  443- 

Ordinance  taxing  telegraph 
poles.    67  Hun,  21. 

Matters  of  municipal  regulation, 
N.  Y.  Consolidation  Act.  §  677.  re- 
pealed, and  §§  958  and  337  as  to 
streets  in  23rd  and  24th  wards 
amended.     L.  1893.  p.  529.  c.  267. 

Incumbrance  of  sidewalks  in 
N.  Y.  City  regulated.  L,  1893.  p. 
1 1 12,  c.  517. 

Act  for  protection  of  N.  Y. 
water  supply.  Z.  1893,  p.  317,  c. 
189;  Id,  p.  1 1 10.  c.  515. 

Water  rates  in  N.  Y.  City; 
what  lands  chargeable.  30  Abb. 
N.  C,  100. 

Licenses ;  peddling,  ordinance 
restricting.     2  Misc.  216, 

Liability  of  village  under  im- 
plied contract  to  pay  for  water 
furnished  to  it  for  public  use.  71 
Hun.  66. 

Damages  from  change  of  grade 
of  street ;   user.    66  Hun,  214. 

Examination  of  scaffolding, etc. 
provided  for.     L,  1893,  p.  1781,  c. 

715- 

Liability  for  diverting  stream. 
66  Hun,  569. 

Liability  for  inefficiency  of  pub- 
lic improvement.     135  iV.  K.  436. 

Liability  for  unguarded  excava- 
tion.    135  N,  Y,  96. 

Neglect  to  remove  snow  and 
ice.    7  Hu7t,  260;  72  Id,  238. 

Defect  in  street.     67  Hun,  85. 

—  caused  by  railroad.  71  Hun, 
449. 

Defective  sewer.  67  Hun^  261 ; 
71  Id.  144. 

Nuisance ;  consequential  dam- 
ages.    i39iV.  K.  495- 


Injury  due  to  mistake  as  to 
powers.    139-tV.  K.  6. 

New  York  and  Brooklyn  Bridge ; 
claims  against.     68  Hun,  110. 

Award  against  City  of  Buffalo  ; 
refusal  of  audit.     2  Misc.  7. 

Presentation  of  claim.  1 35  A''. 
Y.  366. 

Notice  of  claim  against  village. 
66  Hun,  1 36. 

Notice  of  intention  to  sue; 
summons  and  complaint  sufficient. 
60  Super,  Ct.  29. 

Claim  against ;  services ;  attor- 
ney ;  authorization.    69  Hun,  442. 

Taxpayers*  action  to  restrain 
submission  of  claim  against  coun- 
ty.    71  Hun,  417. 

Taxpayers*  right  to  compel  per- 
formance of  duty  by  officer.  71 
Hun,  188. 

Local  improvements.  Taking 
lands  for  parks.    137  N.  Y.  243. 

Proceeding  to  condemn  lands 
admits  title.     135  A^.  K.  341. 

Opening  street  in  City  of  Water- 
dow  n .    67  Hun,  1 90. 

Construction  of  sewers  in  vil- 
lage ;   petition.    69  Hun,  95. 

Notice  of  assessment  in  N.  Y. 
City.    L.  1893,  p.  310,  c.  183. 

Illegal  assessment  for  local  im- 
provement; recovery  of  money. 
139  .V.  Ki. 

Remedy  against  assessment  in 
N.  Y.  City.     i35A^  K  465. 

Assessment  for  street  paving; 
intersections.    66  Hun,  179. 

Paving  assessment ;  charging 
part  to  street  railroad.  66  Hun, 
160. 

Bonds,  Refunding  bonded 
debt.     136  iV.  V.  275. 

Municipal  law,  §§7,  12,  17  as  to 
funded  debts,  railroad  taxes,  pay- 
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ment  of  bonds  amended.  Z. 
1893,  p.  961,  c.  466. 

Act  as  to  funding  of  bonded 
debts  amended.  L.  1893,  p.  229,. 
c.  122. 

Limitation  of  indebtedness.  L, 
1893,  p.  693,  c.  349. 

NAME, 

Code  Civ.  Pro.  §§  2410-241 7,  as 
to  change  of  name  by  individual 
or  corporation  amended.  L. 
^^893,  p.  722,  c.  366. 

Liability  on  draft  issued  to 
stranger  giving  fictitious  name. 
66  Hun,  613. 

NATIONAL     BANKS. 

Transfer  in  contemplation  of 
insolvency.     136  iV,  K.  299. 

NEGLIGENCE. 

In  general.  Distinguish  e  d 
from  nuisance.    72  Hun,  238. 

Concurrent  negligence.  61  Su- 
per, Ct.  154. 

—  of  master  and  servant.  2 
Misc,  30. 

Negligence  in  foreign  port.  3 
Misc,  224. 

Submission  of  question  to  jury ; 
evidence     necessary.       69   Hun, 

389. 

Variance  between  allegations 
and  proof.    69  Hun,  489. 

Liability  of  owner  and  contrac- 
tor.    137  N.  y,  100. 

Blasting;  sub-contractor's  lia- 
bility.    2  Misc.  312. 

Liability  for  damages  by  blast- 
ing. 30  Alfd.  iV.  C.  158;  /^.  166, 
n. 


Liability  of  seller  of  fireworks. 
137  JV.  V.  248. 

Highway  commissioner; 
town's  liability.     69  Hun,  155. 

Liability  of  one  contracting  to 
indemnify.     '^Abb,  N,  C.  158. 

Effect  of  omission  of  statutory 
signals  at  railway  crossing.  135 
iV.  y,  583. 

Nominal  damages ;  inadequacy 
of  verdict.    71  Hun,  114. 

Proximate  cause ;  physical  in- 
juries resulting  from  mental 
shock.     30  Abb.  N,  C.  362. 

NoU  on  the  distinction  between 
mental  and  physical  injury,  30 
Abb.N.  C.  371. 

Liability  for  act  of  contractor ; 
contributory  negl  i  g  e  n  c  e.  71 
Hun,  40. 

Illustrations,  Liability  of  land- 
lord for  failure  to  repair.  5  Misc, 
I. 

Liability  of  landlord  for  injury 
to  child.     30  Abb,  N,  C.  285. 

Defective  stair  in  tenement 
house.     3  Misc.  20. 

Foul  stairway.     4  Misc,  296. 

Fall  on  stairs  in  tenement 
house  ;  lights.     5  Misc,  444. 

Fall  from  ladder.     5  Misc.  330. 

Open  faucet ;  damage  from 
water ;  tenant's  liability.  5  Misc, 
267. 

Fall  from  stairway ;  defective 
covering  on  step.     5  Misc.  301. 

Fall  of  tie  beam.     5  Misc.  320. 

Mismanagement  of  machine; 
general  skillfulness.  72  Hun, 
26. 

Deposit  of  timber  on  highway. 
71  Hun,  431. 

Defect  in  street ;  injury  from 
fall.     71  Hun,  449. 

Defective  steam  boiler  ;  explos- 
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ion;  improper  repairs.     71  Hun, 

582. 

Snow  and  ice  on  street.  7 1  Hun, 
260. 

Ice  on  driveway.     3  Misc,  596. 

Obstruction  in  highway.  71 
Hun,  109. 

Driving  into  excavation.  69 
Hun,  1 38. 

Unloading  cargo  ;  defective  ap- 
pliance ;  liability,     (x)  Hun,  131. 

Open  elevator  shaft.  69  Hun, 
100. 

Carpet  loom  ;  risks  incident  to 
employment.    69  Hun,  77. 

Liability  of  dock  owner  for  in- 
sufficient depth  of  water.  66 
Hun,  323. 

Defective  condition  of  bridge. 
60  Super.  Ct.  9. 

Injury  from  falling  brick.  60 
Super.  Ci.  139. 

Injuries  from  fire.  60  Super. 
Ct.  202. 

Defective  appliance.  3  Misc. 
526, 

Landing  ferryboat.  138  N.  Y. 
644. 

Ditching.     68  Hun,  310. 

Injury  to  painter.     3-^/.?^.  338. 

Starting  elevator.  68  Hun, 
450. 

Protecting  elevator  shaft.  3 
Abb.  A\  C.  143;  Id.  152. 

Defective  sewer ;  failure  to 
remedy  after  notice.  67  Hun, 
261. 

Defective  highway ;  unpro- 
tected embankment.  67  Hun, 
623. 

Stranding  of  tug :  incompetent 
captain.     67  Hun,  392. 

Bursting  of  canal  dyke.  1 38  N. 
Y.  124. 


Blast  furnace;  suitable  appli- 
ances.   67  Hun,  586. 

Means  of  escape  as  substitute 
for  fire  escape.     67  Hun,  484, 

Unsafe  place  of  work.    69  Hun, 

375- 

Unblocked  railroad  frog.  '67 
Hun,  196,  205. 

Uncoupling  cars ;  unblocked 
frog.     69  Hun,  488. 

Open-backed  step  on  horse  car. 
3  Misc.  49. 

Falling  window  in  railway  car. 
I  Misc.  18. 

Escape  of  sparks  from  locomo- 
tive. 67  Hun,  469,631,639;  68 
Id.  325. 

Injury  on  railroad.      68    Hun, 

249- 

Obstruction*'  of  track  by  sign- 
board.   69  Hun,  67. 

Safety  switch.    69  Hun,  21. 

Injury  to  brakeman  by  passing 
train.     69  Hun,  93. 

Loading  freight  cars ;  system  of 
inspection.     71  Hun,  209. 

Fall  from  car.  71  Hun,  279; 
5  Misc.  327. 

Breaking  of  horse  car  platform  ; 
overcrowding.    4  Misc.  294. 

Injury  from  passing  horse  car. 
5  Misc.  424. 

Driving  street  car.    i  Misc.  136. 

Starting  car.     i  Misc.  100. 

Management  of  brake,     i  Misc. 

351. 
Running    locomotive,     i  Misc. 

438. 

Injury  to  passenger  while  assist- 
ing conductor.    61  Super.  Ct.  104. 

Article  falling  from  elevated 
railroad.  4  Misc.  288 ;  i  Id. 
504. 

Careless  driving.   \Misc.  144. 
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Collision  with  street  car.  3 
Misc,  521,  563;  I  Id.  158.  216; 
72  Hun,  197. 

Collision  at  railroad  crossing; 
necessary  signals.    66  Hun,  282. 

Collision  with  electric  car.  4 
Misc,  286. 

Malpractice  by  physician.  136 
N,  Y.  I. 

Veterinary  surgeon ;  skill  and 
diligence.     69  Hun,  426. 

Contributory ;  what  defeats  re- 
covery.    4  Misc.  S^. 

Necessary  proof.  30  Add.  N.  C. 
143;  Jd.  152. 

Non-negligence  must  be  prov- 
ed.    3  Misc.  224. 

Evidence  warranting  submis- 
sion to  jury.     71  Hun,  108. 

Death  of  father  attempting  to 
save  child  put  in  peril  through 
defendant's  negligence,  137  N. 
Y.  I. 

Railroad  crossing.  66  Hun, 
566;  67  Id.  581 ;  69  Id.  429,  476, 
483*  515  J  67  ■^^-  73»  205  ;  2  Misc. 
23 ;  136  TV;  K.  650 ;  68  Hun,  495  ; 
71  Id.  577. 

Voluntary  use  of  known  defec- 
tive dock.     68  Hun,  87. 

Voluntary  assumption  of  risk. 
3  Misc.  II. 

Infraction  of  rules.  67  Hun, 
130. 

Disregard  of  railway  regula- 
tions.    2  Misc.  34. 

Brakeman's  ignorance  of  loca- 
tion of  bridge.     1 38  N.  Y.  302. 

Intoxication.    68  Hun,  39. 

Falling  down  elevator  shaft. 
69  Hun,  231. 

Icy  streets.     139  N.  K.  281. 

Fall    from   elevated   platform ; 
carelessness.     139  N.  Y.  369. 
Vol.  XXX.— 34 


Injury  from  buzz  saw ;  knowl- 
edge of  danger.     1 39  N.  Y.  458. 

Constructing  elevated  railroad ; 
defective  appliance.  71  Hun, 
127. 

Railroad  employee ;  measure  of 
care  required.    7 1  Hun,  2 1 3. 

Alighting  from  horse  street  car ; 
evidence.    72  Hun,  46. 

Boarding  moving  elevated* 
train ;  error  of  judgment ;  when 
party  responsible.     5  Misc.  209. 

Driving  horse  under  elevated 
railroad,     i  Misc.  130. 

Going  into  excavation.  61 
Super,  a.  338. 

Injury  by  elevator.  4  Misc. 
160. 

Infant  sui juris,  i  Misc.  468  ; 
4  Id.  291  ;  2  Misc.  72,  174;  6y 
Hun,  604 ;  68  Id.  102. 

Infant ;  trespass  on  railroad 
track.    71  Hun,  504. 

Child  non  sui  juris.  1 39  N.  Y. 
490. 

NEWSPAPERS. 

Misrepresenting  circulat  i  o  n 
punished.  L.  1893,  p.  1469,  c. 
650. 

NEW  TRIALS. 

Motion  after  trial  by  court.  60 
Super.  Ct.  469  ;  61  /^.  219 ;  4  Misc. 
141. 

Right  to  grant  in  furtherance 
of  justice.     5  Misc.  20. 

Erroneous  direction  upon  re- 
quest of  both  parties  not  ground. 
69  Hun,  539. 

Bill  of  exceptions  when  neces- 
sary.   6%  Hun,  129. 

Admission  of  genuineness  of 
paper.    67  Hun,  365. 
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What  items  may  be  considered. 
67  Hun,  237. 

Duty  of  General  Term ;  refusal ; 
relief.     1 39  N.  V,  369. 

Excessive  damages.  30  Add. 
N.  C.  78. 

Newly  discovered  evidence  and 
surprise,  i  Aft'sc,  217,  312,  347  ;  3 
Id.  352 ;  4  Id.  282 ;  68  Nun, 
•  82,  209,  219 ;  69  Id,  109. 

NOTARY    PUBLIC. 

Act  as  to  appointment,  number, 
etc..  amended.  L.  1893,  p.  479,  c. 
248. 


NOTICE. 

Unnecessary  record  of  instru- 
ment; presumptions.  138  N.  V. 
292. 

To  vacate  leased  premises.  3 
Misc.  509. 

Doctrine  of  lis  pendens.  136 
N.  Y.  569. 

Cancellation  of  lis  pendens  in 
action  to  foreclose  mechanic's 
lien.     30  Abb.  N.  C.  303. 

NUISANCE. 

Lawful  operation  of  machinery. 
67  Nun,  401. 

Abatement  by  private  individ- 
ual.    138  N.  v.  173. 

Plaintiff's  lack  of  title  to  prem- 
ises.    68  Nun,  183. 

Fireworks,  under  permit  author- 
ized by  Common  Council.  139 
A\  V.6. 

Garbage  elevator  on  N.  Y.  City 
pier.     1 39  A'.  K.  495- 

What  constitutes  ;  dam ;  Stat- 
ute of  Limitations;  injunction. 
140  A^.  Y.  12. 


Powers  of  board  of  health.  140 
N.  Y.  I. 

Pond  and  dam ;  powers  of 
board  of  health.     71  Nun,  149. 

Pollution  of  private  pond  by 
sewers ;  injunction ;  damages.  71 
Nun,  232. 

Ice  on  streets ;  liability.  72 
Nun,  238. 

Fence  encroaching  on  highway. 
66  Nun,  240. 

Dam  ;  action  to  enjoin  and  re- 
cover damages.    69  Nun,  519. 

Barbed  wire  fence  along  rail- 
road track.    69  Nun,  593. 

OFFICERS. 

Powers  and  liability  of  com- 
missioners to  make  public  im- 
provements.   6C  Nun,  140. 

Proceedings  for  delivery  of 
papers.     5  Misc.  459. 

Mandatory  duties;  permissive 
statute  ;  public  interest.  71  Nun, 
188. 

Who  may  sue  out  mandamus 
against.    138  A^  Y.  95. 

Tax  warrant  as  protection.  137 
A^.  Y.  7. 

Proceedings  to  compel  delivery 
of  books  to  public  officers.  JL 
1893,  p.  307,0.  179. 

Public  officers'  law  as  to  official 
oaths,  vacancies,  etc.,  amended. 
L.  1893,  p.  614,  c.  318. 

Neglect  of  county  officer  to 
make  report  punished,  enacting 
Penal  Code,  §  177a.  L.  1893,  p. 
1 7 19,  c.  692. 

Acting  without  having  qualified 
punished,  amending  Penal  Code, 
§  42.    L.  1893.  p.  1 7 19,  c.  692. 

Prison  officers  not  to  be  inter- 
ested in  prison  contracts,  enact- 
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ing  Penal  Code,  §  48b.     /,.  1893,  p. 
17 19,  c.  692. 

OYSTERS. 

Game  law.  §  180,  as  to  State 
oysters  protected  amended.  L. 
1893.  p.  1 163,  c.  542. 

PARENT   AND   CHILD. 

Custody  of  child  in  divorce  pro- 
ceedings.    4  Misc,  235. 

Right  of  child  to  recover  for 
services.     60  Super,  Ct.  237. 

Presumption  as  to  agreement  to 
pay  child  for  services.  i'^6  N.  Y. 
120. 

Children's  claims  for  services 
to  parents.     68  Hun,  383. 

Rights  of  mother  as  guardian 
of  child.     L,  1893,  p.  303,  c.  175. 

PARTIES. 

In  action  to  rescind  mistake. 
22  Misc,  198. 

Action  to  enforce  covenant. 
lyj  N,  r.488. 

Action  for  damages  to  realty; 
title  in  trustees.    68  Hun,  122. 

Liability  of  employer  for  tres- 
pass by  contractor.     2  Misc,  426. 

Accounting  by  testamentary 
trustee  ;  persons  interested.  68 
Hun,  530. 

Separation  agreement ;  cove- 
nant; wife's  support.  68  Hun,  537. 

Corporation  election ;  testing 
validity.     138  -.V.  Y.  557. 

Parties  plaintiff;  executors  of 
deceased  ancestor.    69  Hun,  190. 

Action  against  corporation ; 
director's  failure  to  file  report. 
5  Mtsc,  205. 

Judgment  binding  unborn  chil- 
dren.    12,6  N,  Y.  10. 


Right  of  village  to  sue  county 
to  have  railroad  taxes  appropri- 
ated to  payment  of  bonds.  136 
N,  Y,  269. 

Sales  ;  partnership  ;  change  in 
membership.     69  Hun,  494. 

Substituting  indemnitors,  i 
M/sc,  194. 

Right  of-  bondholder  to  sue 
where  trustee  is  insane.    66  Hun, 

94. 

Action  on  paid  up  life  policy 
for  wife.     69  Hun,  393. 

In  action  to  set  aside  deed. 
71  Hun,  38. 

Foreclosure  ;  69  Hun,  74,  420; 
71  Id,  51  ;  4  Misc,  305  ;  138  A^. 
Y,  133 ;  30  Abb,  N,  C,  325. 

Foreclosure  of  lien.  71  Hun, 
72 ;  72  Id,  199 ;  partition.  66 
Id,  381,  510. 

PARTITION. 

Effect  of  adverse  possession. 
137  N.  Y,  119. 

Effect  of  confirmation  of  ref- 
eree's report.     137  JV,  Y,  510. 

Pendency  of  another  action 
commenced  same  day.    68  Hun, 

155. 

Sale  ;  resale.     69  Hun,  1 50. 

Vacation  of  sale ;  motion  for 
judgment.     6g  Hun,  i^g. 

Surplus  moneys ;  legislature 
may  designate  place  of  deposit. 
139  A^.  Y.  337. 

Agreement  not  to  partition  as 
defense ;  consideration.  72  Hun, 

147- 

Construction  of  will ;  power  of 
sale  ;  defect  of  parties.  72  Hun, 
176. 

When  receiver  of  rents  ap- 
pointed.    5  Misc,  419. 

Code  Civ.  Pro.  §  1582,  as  to 
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distribution  of  unclaimed  moneys 
amended.    L,  1893,  p.  358,  c.  203. 

PARTNERSHIP. 

Power  of  partner  to  bind  firm. 
61  Super,  Ct.  74. 

Liability  of  incoming  partner. 

135  ^.  y^  599- 

Land  bought  on  firm  credit ; 
title  in  partner  ;  when  firm  bound. 
139  iV.  K  323. 

Misappropriation  of  funds  by 
partner;  reaching  proceeds  of 
investment ;  life  insurance  poli- 
cies. 30  Abb.  N.  C  213  ;  138  N, 
K.  369. 

Debts  of  old  firm  ;  special  part- 
ner.   68  Hun,  I. 

Money  judgment  against  sur- 
viving partner.     68  Hun,  44. 

Dissolution  by  death  termin 
ates    employment    contracts.    4 
Misc.  99. 

—  new  firm  ;  obligations  ;  lia- 
bility ;  accounting.     72  Hun,  91. 

—  secret  processes;  right  to 
use.     5  Misc.  386. 

—  rights  as  between  partners. 
60  Super.  Ct.  192. 

—  effect  of  death  of  partner  in 
terminating  contract  of  employ- 
ment by  firm.     30  Abb.  N.  C.  300. 

—  unlawful  destruction  of  con- 
tract ;  accounting.     69  Hun,  409. 

Agreement  upon  dissolution  as 
to  particular  asset;  contribution 
for  expenses.     137  iV.  K  41. 

Authority  in  will  to  continue 
partner's  interest ;  liability  of  es- 
tate and  remedy  of  creditors.  1 35 
N,  K.430. 

Receiver ;  direction  to  pay 
creditor.     61  Super.  Ct.  174. 

Accounting;  previous  determi- 


nation of  accounts  necessary.  68 
Hun,  173. 

—  referee's  report;  patents; 
allowance.    69  Hun,  183. 

—  responsibility  for  bookkeep- 
ing; suspense  account.  71  Hun, 
176. 

When  interest  immaterial.  68 
Hun,  522. 

Limited  ;  act  of  special  partner 
rendering  him  generally  liable, 
137  N.  K.  148. 

Effect  of  one  partner  in  lim- 
ited partnership  being  infant, 
137  N.  Y.  148, 

General  liability  of  special  part- 
ner.    ^  Super.  Ct.  151. 

Use  of  name  of  former  firm  by 
limited  partnership.  L.  1893,  p. 
496,  c.  263. 

PARTY-WALL. 

'  Agreement ;  increasing  height 
of  wall.     67  Hun,  31 5. 

When  removal  by  one  owner 
valid,     (i^  Hun,  29. 

Practical  location  of  boundary ; 
owners*  rights;  windows.  71 
Hun,  295. 

Increase  of  height;  liability. 
68  Hun,  293. 

PATENT. 

For  invention.  Right  to  royal- 
ties under  contract  with  original 
patentee  after  assignment.  69 
Hun,  245. 

A  personal  right.     138  N.    Y. 

543. 

Licensee  may  not  question 
validity  ;  royalties.    68  Hun,  188. 

For  lands.  Land  under  water; 
question  invalidity.  135  A^.  K83. 

Condition  broken.  138  A^.  K 
6. 
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PAWNBROKERS. 

Sales  before  time  for  redemp- 
tion has  expired  prohibited,  and 
hours  for  conducting  business 
prescribed.  L.  1893,  p.  1760,  c. 
709. 

PAYMENT. 

Effect  of  taking  debtor's  note. 
I  Misc,  176. 

PENAL  CODE. 

c.  4.     66  Hun,  67. 

§12.    66//^i^«,  552. 

§  79.     66  Hun,  1 50. 

§  94.    67  Hun,  567,  569,  573. 

§§  129,  13a     30  Abb,  N,  C,  175,  «. 

§  168.    72  Hun,  125. 

§  168  (subd.  6).     I39A*.  K  261. 

§§  170,  171.    67  Hun,  304. 

§  17T.     139  N.  V,  265. 

§  171a.     2  Misc.  555. 

§  179.     68  Hun,  21. 

§  189.     68  Hun,  21. 

§205.     68  Hun,   22;  139  A^    K. 

363. 
§211.    66Hun,S33' 
§211  (subd.  i).     6S Hun,  327'*  '39 

N,  y.  92. 

§  253.  30  Abb.  A^.  C.211. 

§282.  71  Hun,  607. 

§  283.  71  i7««,  605. 

§  292.  70  Hun,  234,  240,  244. 

§§  305  •  306.     61  Super.  Ct.  167. 

§314.  61  Super.  Ct.  167. 

§368.  67  Z^//;/.  483. 

§  383.  67  i¥««,  60. 

§385.  df  Hun,  551. 

§  415.  69  Hun,  560. 

§421.  66  Hun,  2^7 » 

§  510.  70  ////«,  120. 

§519.  139  .V.  K.  149. 


§  522.     139  N.  Y.  149. 

§  527.    71  //////,  125. 

§528.     6%  Hun,  537;  69  /^.  225, 

226. 
§  594.     61  Super.  Ct.  431. 
§  629.   60  Super.  Ct.  301. 
§  675.     67  Hun,  304. 
§  700.    67  Hun,  525. 
§  707.    69  Hun,  439,  440. 
§714.     yi  Abb.  N.C.  2\o. 
§718  (subd.  3).    66  Hun,  S3S' 
§  720.    67  Hun,  305. 

PENSIONS. 

Military  code  enacted  embrac- 
ing pensions.  Z.  1893,  p.  1232,  c 
559.5129. 

PHARMACY. 

Public  health  law  regulating 
practice  of  pharmacy  enacted. 
L.  1893,  p.  1495  c.  661. 

Refilling  of  prescriptions  of 
opium,  etc.,  prohibited.  L.  1893, 
p.  1 561,  c.  661,  §  208. 

Refilling  prescription  of  opium, 
etc.,  prohibited,  enacting  Penal 
Code.  §  405a.  L.  1893,  p.  1719,  c. 
692. 

Proceedings  to  compel  issue  of 
license.    L.  1893,  p.  486,  c.  250. 

PHYSICIANS. 

The  act  relating  to  the  incor- 
poration of  medical  soc  i  e  t  i  e  s 
amended.  L.  1*893,  p.  1667,  c. 
682. 

Public  health  law  regulating 
practice  of  medicine  enacted.  L. 
1893,  p.  1495,  c.  661. 

Degree  of  skill  and  care  re- 
quired ;  malpractice.  67  Hun, 
511. 
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PLACE  OF  TRIAL. 

Action  against  public  officer 
for  libel ;  conditional  change  of 
venue.     71  Hun,  18. 

Action  against  City  of  New 
York.    66  Hun,  336. 

PLEADING. 

Scopc>3f  relief  under  pleadings. 
6gHun,  241. 

Interpleader  as  protection 
against  double  recovery  in  same 
matter.     139  N,  Y.  237. 

Equity;  stale  demand;  where 
party  to  pay  unascertained  sum 
before  relief  granted ;  trustee. 
139  iV.   K.  461. 

Death  of 'special  partner;  re- 
newal; creditor's  rights ;  estoppel. 
72  Hun,  225. 

Unverified  pleading ;  false  im- 
prisonment.    68  Hun,  335. 

Usury  ;  supplemented  by  proof. 
69  Hun,  240. 

Tort  and  contract,     i  Mt'sc,  386. 

The  complaint.  Stockholder's 
complaint  to  establish  right  for 
account,  etc.     60  Super,  Ct,  70. 

—  default  in  ordered  payments. 
^Misc.  126. 

—  based  on  agreement  "  to 
make  good."    67  Hun,  95. 

—  indefinite  averment  of  assign- 
ment.    138  A^.  K  285. 

—  on  note ;  averment  of  non- 
payment,    2  Misc.  296. 

—  in  fraud  and  deceit;  obscur- 
ity.    67  Hun,  432. 

—  in  partition  ;  sufficient  alle- 
gation of  possession.  67  Hun, 
311.  I 

—  in  libel;  facts  aggravating 
damages.     138  N,  V,  239.  i 


—  in  ejectment ;  cloud  on  title. 
67  Hun,  105. 

—  in  ejectment ;  description. 
60  Super.  Ct,  399. 

—  forcible  entry  and  detainer. 
139  ^V.  K538. 

—  details  of  subject-matter.  3 
Misc,  296. 

—  mechanic's  lien.  3  Misc. 
340. 

—  setting  aside  renewal  of 
lease.     3  Misc.  290. 

to  enforce  compliance  with 
arbitrator's  decision.  3  Misc. 
285. 

—  executor  as  such  and  indi- 
vidually.    68  Hun,  424. 

—  for  cancellation  of  mortgage. 
6gHun,  241. 

—  slander ;  when  innuendo 
necessary*     138^^.  K  517. 

for  negligence.  30  Abb.  iV. 
C,  285. 

—  breach  by  railroad  company 
of  contract  as  to  bonds.  1 39  A^. 
Y.  163. 

—  contract ;  allegation  of  tort; 
recovery.    71  Hun,  257. 

—  need  not  deny  possible  de- 
fense.   71  Hun,  391. 

—  promissory  note  ;  allegation 
of  indorsement.     72  Hun,  166. 

—  foreclosure  of  lien;  single 
cause  of  action.    72  Hun,  199. 

—  action  to  enforce  lien  as- 
signed as  collateral.  72  Hun, 
211. 

—  action  against  director  on 
note  of  corporation.     5  Misc.  255, 

258. 

—  upon  statute ;  exception  in 
enacting  clause;  complaint.  5 
Misc.  205. 

—  by  assignee,     i  Misc.  354. 

—  on  contract  to  assign  inven- 
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tions ;  sufficiency.    60  Super,  Ct, 
293. 

—  against  stockholder  before 
filing  of  certificate  of  payment  of 
stock.    66  Hun,  4. 

—  stockholder's  liability  under 
Manufacturing  Corporations  Act. 
69  Hun,  305. 

—  against  village,  must  allege 
presentation  of  claim.  66  Hun, 
136. 

—  in  creditor's  suit  to  avoid 
fraudulent  conveyance.  66  Hun, 
211. 

—  contract;  excuse  of  non- 
performance.   4  Misc.  167. 

—  sale  ;  conversion ;  election 
of  remedies.     69  Hun,  31 1. 

—  partnership ;  change  of  mem- 
bership.    69  Hun,  494. 

—  on  life  insurance  policy.  69 
Hun,  393. 

—  allegation  as  to  suicide.  71 
Hun,  146. 

—  by  stockholder  for  misappro- 
priation of  property  by  officers. 
71  Hun,  42. 

Allegation  of  defendant's  inter- 
est in  equity  suit.     71  Hun,  38. 

Complaint  against  town  must 
allege  presentation  of 'claim.  71 
Hun,  25. 

Justice's  Court ;  rent ;  question 
of  title.     69  Hun,  499. 

County  Court ;  allegation  as  to 
defendant's    residence.     5    Misc. 

95. 

Damages ;  injury  to  general 
health.     66  Hun,  384. 

Evidence  of  special  damages 
inadmissible  unless  pleaded.  5 
Mtsc,  326. 

Release  induced  by  fraud;  ac- 
tion for  damages  without  setting 
aside  release.    72  Hun,  30. 


Action  against  members  of  as- 
sociation ;  Code  Civ.  Pro.  §  1919. 
71  Hun,  472. 

Equity;  defects  in  complaint, 
69  Hun,  190. 

Recovery  of  specified  sum  ;  in- 
terest ;  exception.     1 38  -^V.  Y.  59a 

Nuisance ;  absence  of  allegation 
of  title.     68  Hun,  183. 

Accommodation  note;  payee's 
promise  to  pay  it.    68  Hun,  100. 

False  imprisonment ;  justifica-^ 
tion  necessary.     2  Mtsc,  127. 

Negligence;  variance  between 
allegations  and  proof.  69  Hun, 
489. 

Demand  of  relief ;  variance  be- 
tween complaints.     2  Mtsc.  208. 

Equity  .action  cannot  be 
changed  to  law.     68  Hun,  299. 

Breach  of  agreement  in  con- 
tract.    3  Misc.  25. 

Answer  ;  action  to  compel  pay- 
ment of  legacy.     4  Misc.  338. 

Necessity  of  denial  with  affirm- 
ative defense  inconsistent  with 
complaint.    66  Hun,  12. 

Defense  limited  by  answer.  66 
Hun,  12. 

Usury  must  be  pleaded.  60 
Super.  Ct.  27. 

Conjunctive  denial,  i  Misc, 
211. 

Necessity  of  guarantor  setting 
up  payment  by  principal.  1  Misc, 
332. 

Limited  denial,     i  Misc.  108. 

What  provable  under  denial 
of  conversion,     i  Misc.  112. 

What  defenses  to  note  must  be 
pleaded.     136  N.  Y.  655. 

When  answer  sets  up  affirma- 
tive defense  only.     136  A^.  Y.  655. 

Separate  cause  of  action  ;  Code 
Civ,  Pro.  §  1204.     5  Misc.  42a 
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Defense  of  accord  and  satisfac- 
tion must  be  pleaded.  5  Misc. 
410. 

Mechanic's  lien  ;  omissions; 
waiver.     71  Hun,  427. 

Amendment  of  answer  at  close 
of  case.    71  Hun.zSs. 

Ejectment ;  when  defendant 
may  not  establish  escheat.     139 

N,  r.  471. 

Sales;  new  matter:  Code  Civ. 
Pro.  §494-     139  A^-   *^-  332- 

Admission  in  answer.  6gHun, 
121. 

Inconsistent  defenses;  counter- 
claim.    138  N,  K.  468. 

New  defenses  on  removal  to 
Common  Pleas.     3  Afi'sc.  329. 

I>enial  that  holder  of  note  is  so 
for  value.     3  Af/sc.  258. 

Unliquidated  damages.  ^Afisc, 
146. 

Reference  to  folios  in  com- 
plaint ;  obscurity.    68  Nun,  173. 

Pending  suit.     139  A^.  K.  461. 

Signing  in  blank  provable 
under  denial  of  execution.  137 
A^.  K  183. 

Breach  of  contract;  general 
denial.    2  Aftsc.  385. 

Statute  of  Frauds,     30  Abb.  N, 

C.  419.  429.  434,  443.  450 ;  139  A^- 
Y.  379 ;  2  Afisc.  143. 

Note  on  pleading  Statute  of 
Frauds.    30  Abb,  N.  C.  429. 

Plea  of  Statute  of  Limitations. 
136  A^.  K187. 

Conclusiveness  of  admission ; 
new  matter  explainable.    135  N. 

K354. 

•  Money  due  on  contract;  de- 
nial of  non-payment.  3  Afisc. 
61. 

New  matter ;  avoiding  contract. 
2  Misc,  17a 


—  statement  of  evidentiary  fact. 

67  Hun,  68, 

—  affirmative  defense;  demur- 
rer.    138  A'.  K.  209. 

Prayer  in  answer  in  equitable 
action.      137  A^.  K.  259. 

Counter-claim  and  answer.  3 
Aiisc.  148. 

Counter-claims  unliquidated  in 
amount.    43/ijr.  193. 

Wife's  bond  ;  invalidity ;  effect 
on  counter-claim.    69  Hun,  82. 

Counter-claim  ;  time  should  be 
alleged.     '^  Afisc.  ^06, 

—  counter-claim  ;  new  matter. 
^  Afisc.  373. 

When  allegation  of  damages 
not  counter-claim.    68  Hun,  28. 

Assignee's  action  on  ciaim  ;  set- 
off.   69  Hun,  9a 

Demurrer;    necessary   parties. 

68  Hun,  443. 

Effect  of  notice  of  trial ;  costs. 
3  Afisc.  258. 

Effect  of  joint  and  several  de- 
murrer.    5  Afisc.  43. 

Defective  record  in  order  on 
demurrer.    68  Hun,  506. 

Demurrer  to  defense,  i  Afisc. 
12. 

Demurrer  to  answer;  insuffic- 
ient complaint.  60  Super.  Ci. 
429. 

Demurrer  to  counter-claim,  i 
Misc.  364. 

—  demanding  affirmative  judg- 
ment.    5  Misc.  373. 

—  pendency  of  another  action. 
30  Abb.  N.  C.  293. 

Reply.  Compelling  reply  to 
new  matter.     68  Hun,  430 

Supplemental  answer ;  leave  to 
serve.     3  Afisc.  54. 

Divorce  ;  supplemental  c  o  m- 
plaint    5  Misc.  416. 
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Striking  out  immaterial  alle- 
gation.    137  N,  y.  621. 

Notice  to  strike  out  irrelevant 
matter.    68//'««,  381. 

Sham  answer,  i  Misc,  483  ;  2 
Id,  177. 

When  answer  cannot  be  strik- 
en out.    66  Hun,  ^10, 

PLEDGE. 

Wrongful  pledge  by  agent; 
pledgee's  conversion ;  remedy. 
69  Hun,  311. 

Accommodation  paper ;  pay- 
ment in  full.     4  Misc,  257. 

R  ight  of  pledgee  against 
depositary.    69  Hun,  264. 

Stock;  fraudulent  sale;  right 
to  dividends.     4  Misc.  12. 

Rehypothecation ;  election  of 
remedies,     y^  Abb.  N.  C,  192. 

Pawnbroking  regulated.  L. 
1893,  p.  1760,0.709. 

PLUMBING. 

Act  regulating  amended.  L, 
1893,  p.  277.  c.  162. 

Act  regulating  amended.  Z. 
^1893.  p.  103.  c.  66. 

POLICE. 

Act  as  to  police  pension  fund 
in  N.  Y.  City  amended.  L.  1893, 
p.  1 1 28,  c.  529. 

Park  police  pension  fund  of  N. 
Y.  City.    L.  1893,  p.  252,  c.  142. 

Act  as  to  police  pension  fund 
amended.    L.  1893,  p.  621,  c.  326. 

PONDS. 

Private  ;  pollution  by  municipal 
sewerage ;  damages.   71  Hun,  232. 


POOR. 

Supervisors  to  determine  com- 
pensation of  superintendent.  L. 
1893,  p.  60.  c.  42. 

Provision  for  indigent  veterans. 
136  A^.  K.4"89. 

POWERS. 

Testamentary ;  sale  ;  valid  exer- 
cise ;  partition.    72  Hun,  176. 

Of  sale  to  executors;  nature. 
139  ^V.  Y.  210. 

Power  of  sale  after  definite 
term.    6gHun,%i. 

Testamentary,  to  sell  real 
estate ;    when   not    inferred.    68  * 

Hun,S¥>- 

Testamentar}',  of  appointment ; 
imperfect    execution.     67    Hun, 

444. 

Testamentary,  of  sale  ;  imposi- 
tion of    incumbrance.     67   Hun, 

435. 
—  unauthorized  deed.    6y  Hun, 

370. 

PRESCRIPTION. 

Right  of  way;  fencing.  68 
Hun,  269. 

PRINCIPAL     AND     AGENT. 

Duty  of  agent  to  purchase. 
I38A^.  K  621. 

When  lender  may  be  disbursing 
agent  of  debtor.    61   Super.  Ct. 

454. 

Authority  of  agent,    i  Misc.  76. 

Right  to  recover  funds  used  by 
cashier  in  personal  speculations. 
61  Super.  Ct.  257. 

Power  of  agent  to  compromise 
claim.    61  Super.  Ct.  120. 

Right  to  adopt  agent's  contract. 
I  Misc,  7S, 
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Ratification  of  unauthorized 
act.     136  A',    y.  521. 

Account  charged  against  agent 
as  such ;  laches,    71  Hun,  442. 

Agent's  liability  for  principal's 
failure  to  perform  contract..  72 
Hun,  33. 

Agent's  fraud  ;  principal  accep- 
tance of  profits  ;  liability.  139  A\ 
K  290. 

Payment  of  rents  to  agent  after 
death  of  principal.  139  A'.  K 
284. 

When  agent  cannot  bind  prin- 
cipal.    139  A'.  Y.  146. 

Agreement  for  services  made 
with  agent.     3  Misc,  270. 

Double  agency;  contracts  be- 
tween principals.     138  iV.  K  446. 

Alleged  principal  may  maintain 
action.     138  A^.  K.  468. 

Reclaiming  mon%y  received  by 
agent.    68  ilun,  502. 

Unauthorized  acts  of  agent.  68 
Hun,  216. 

Risk  assumed  in  dealing  with 
special  agent.    69  Hun,  543. 

Undisclosed  principal  can  en- 
force agent's  contract.     69  Hun, 

Principal's  money  lost  by  agent 
at  gambling;  remedy.  4  Misc. 
312. 

Agents  conducting  mercantile 
or  manufacturing  business  to  file 
statement  with  county  clerk.  Z. 
1893,  p.  1759'  c.  708. 

PRINCIPAL    AND    SURETY. 

Undertaking  to  stay  proceed- 
ings.    138  A^.  K.  361. 

Lease  ;  want  of  consideration. 
71  Hun,  536. 

Prosecuting  mechanic's  lien 
bond.     3  Misc,  47. 


Guardian's  bond ;  fraudulent 
settlement ;  death  of  surety; 
costs.     138  ^V.  Y.  192. 

General  guardian ;  irreg  u  1  a  r 
payments;  liability.    72  Hun,  \6o. 

Indemnity  bond;  signed  by 
obligor  as  receiver.     5  Misc,  298. 

Surety  on  contract  bond; 
change  in  contract.  137  N,  Y. 
488. 

PRISONS. 

House  of  refuge  for  women. 
67  Hun,  523. 

State ;  wardens'  power  as  to 
subordinates ;  veterans,  yi  Hun, 
202. 

Officers  not  to  be  interested  in 
contracts.  L,  1893,  p.  17 19,  c. 
692. 

Communications  with  prisoners 
regulated.  L.  1893.  p.  1719,  c. 
692. 

PROMISE. 

When  stranger  to  covenant 
may  enforce  it.     135  A^.  Y,  219. 

PROMISE  TO  MARRY. 

Remedy  where  defendant  is 
married.     60  Super,  Ct.  222. 

What  constitutes  contract ;  evi- 
dence.   71  Hun,  436, 

Corroboration ;  consent  to  post- 
ponement ;  damages ;  vari  a  n cc. 
TiHun,  138. 

PUBLIC   PAPERS. 

Statistics  of  labor ;  indictment 
for  destruction.     138  A^.  Y,  386. 

QUARANTINE. 

Public  health  law  in  relation  to 
the  subject  of  quarantine 
enacted.     L.  1893,  p.  1495,  c.  661, 
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QUESTION  OF  LAW  AND 
FACT. 

Disputed  will ;  le  g  i  t  i  m  a  c  y  ; 
credibility  of  witness.    67  Hun, 

518. 

Construction  of  phrase  in  cable- 
gram.    3  Misc,  449. 

Ejectment  from  train.     3  Misc, 

343. 
Actual  malice  in  libel.    68  Hun, 

474. 

Improbable  testimony.     138  A'^ 

y-  473. 

Payer's  ignorance  as  to  illegal 
assessment,     ly)  N.  Y,  i. 

Action  against  architect ;  com- 
pliance  with  plans.     139  N,    Y, 

349- 

Injury  from  fall  in  street ;  care- 
lessness.    71  Hun,  449. 

Libel  concerning  attorney ; 
privilege.     71  Hun,  485. 

Libel ;  privileged  communica- 
tion.   72  Hun,  12. 

Sales;  delivery  to  third  person 
at  defendant's  request ;  promise  ; 
nature.     72  Hun,  98. 

Failure  to  sound  locomotive 
bell.     69  H2in,  429. 

Submission  of  handwritings  to 
jury.    67  Hun,  428. 

Submission  of  construction  of 
writings  to  jury.     68  Hun,  161. 

RAILROADS     AND     RAIL- 
ROAD COMPANIES. 

Liability  for  acts  of  servant.  3 
Mi'sc,  343. 

Obstruction  of  track  by  sign- 
board.   69  Hun,  67. 

Injury  to  brake  man  by  pass- 
ing train.     69  Hun,  93. 

Cattle  guards ;  bridge.  69  Hun, 
137. 


Liability  as  carriers  and  as 
warehousemen  distinguished.  68 
Hun,  598. 

Street ;  driving  into  excavation. 
69  Hun,  1 38. 

Elevated ;  interest  in  streets ; 
consent  to  erection.     139  A^.    K. 

Negligence;  safety-switch;  non- 
existence of  rules.     69  Hun,  21. 

Duty  to  protect  employees  from 
injury;  inspection.  139  N,  Y, 
302. 

Shipping  receipt ;  condition  as 
to  loss ;  waiver.     140  N.  Y.  48. 

Street;  electric  and  steam; 
intersection.     71  Hun,  179. 

Loading  freight  cars ;  system 
of  inspection.     7 1  Hun,  209. 

Lease  of  road  ;  obligation  to 
public.     71  Hun,  279. 

Deposit  of  timber  on  highway ; 
fee  in  company.     71  Hun,  431. 

Baggage  checked  to  intermedi- 
ate station  ;  reasonable  time.  69 
Hun,  479. 

Crossing ;  duty  of  traveller ; 
open  gates.    69  Hun,  515. 

Duty  in  caring  for  State  bridge. 
137  iV.  Y,  13. 

Arrest  for  non-payment  of  fare. 
2  Mi'sc.  82. 

Street  railroads ;  injury  to  pas- 
senger   on   platform.      68   Hun, 

39- 

Barbed  wire  fence  along  track. 

69  Hun,  593. 

Rights  at  crossings.  68  Hun, 
369. 

Signals  at  crossing.  66  Hun, 
282. 

Construction ;  change  of  high- 
way.   69  Hun,  5 1 2. 

Street  surface  railroad  compan- 
ies authorized    to  operate,  etc.. 
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extensions  or  branches.  Z.  1893, 
p.  1663,  c.  679, 

Change  in  crossing ;  injunction. 
66  Hun,  yjT. 

Acquiring  lands ;  continuing 
possession.    66  Hun,  306. 

Rapid  transit  act;  granting 
franchise.     1-36  N,  K.  292. 

Alteration  of  route;  right  to 
lands  under  water.     135  N.  K  83. 

Taking  street  across  tracks. 
69  Hun^  166. 

Street;  property  owner's  con- 
sent.   68  Hun,  236. 

Right  to  adopt  trolley  system. 

135  N,  V.  393. 

Elevated  railway;  station  pro- 
jecting into  side  street.  61  Super. 
CL  85. 

Consolidation;  income  bond3. 
69  Hun,  378. 

Penalty  for  excessive  fare.  60 
Super.  Ct.  162. 

Violation  of  L.  1892,  c.  711,  de- 
fining hours  of  labor,  not  criminal. 

136  A^.  K.  554. 

Note  on  private  rights  in  a 
public  place,     30  Abb,  N.  C.  310. 

Rule  requiring  improved  appli- 
ances on  locomotives.  67  Hun, 
469,  631. 

Right  of  street  railroad  to 
change  location  of  track  ;  liability 
to  abutter  for  cutting  down  shade 
trees.     5  Misc,  59. 

Filing  amended  affidavits  to 
certificates  of  incorporation.  L. 
1893,  p.  462,  c.  238. 

Regulations  of  crossings.  L. 
1893,  p.  463.  c.  239. 

Railroad  law,  §  16,  as  to  tunnel 
railroads  amended.  L.  1893,  p. 
610,  c.  316, 

Unlawful  acts  by  railroad  offi- 
cials in  respect  to  commissioners 


punished,  amending  Penal  Code, 
§416.    L,  1893,  p.  1719,  c.  692. 

Provision  for  relief  of  street 
railroad  companies  operating  ex- 
tensions or  branches  without 
proper  consent.  L.  1893,  p.  1663, 
c,  679. 

Railroad  act  amended  in  §§  90, 
91.  92,  99,  102  as  to  street  surface 
railroads.    Z.   1893,  p.  908,  c.  434. 

Railroad  act  amended  in  §  5  as 
to  cessation  of  corporate  powers, 
and  1 78  as  to  leases  of  road.  L. 
1893,  p.  907,  c.  433. 

Representation  of  stock  held  by 
municipal  corporations.  L.  1893, 
p.  ii73,c.  546. 

Freight  cars  to  be  equipped 
with  automatic  couplers.  L.  1893, 
p.  1 166,  c.  544. 

Freight  cars  to  be  equipped 
with  continuous  power  or  air 
brakes,  and  locomotives  with 
driving  wheel  brakes.  L.  1893,  p. 
1164,  c.  543. 

REAL  PROPERTY. 

Accretion  by  filling  in  of  lands 
under  water  by  railroad  company ; 
right  of  riparian  proprietor.  30 
Abb.  N.  C.  88. 

Lands  below  high-water  mark. 
138  .Y.  K.  26. 

Lands  under  water  ;  bulkhead 
rights.    67/^««,  438, 

Damages  for  withholding ;  limi- 
tation of  time.     6y  Hun,  599. 

Building  restrictions  an  incum- 
brance on  land.     68  Hun,  70. 
I     Claim  to  title  arising  on  plead- 
ings; costs.     6g  Hun,  ^$^. 
I     Railroad  company's  parol  prom- 
ise to  maintain  fence  does  not  run 
'  with  land.     69  Hun,  593. 
I     Agreements     restricting    use; 
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notice  to  purchaser.  60  Super. 
CL  324. 

Riparian  lands;  mortgage  on 
adjacent  upland.    71  Hun,  117. 

Riparian  owner's  rights  ;  accre- 
tions; occupation  by  railroad. 
71  Hun,  153. 

Enforcing  restrictions  imposed 
upon.     \y)N.  V,  93. 

Owner's  responsibility  for  nui- 
sance ;  injury  to  infant.  4  Misc.  85. 

Windows  overlooking  prem- 
ises ;  erection  of  screens.  4  Mz'sc, 
48. 

Life  tenant  "  owner "  under 
mechanic's  lien  law.     3  Mtsc.  530. 

Improvement  assessments  not 
incumbrances.     138  N.  V.  345. 

Acquired  by  purchase  and  by 
descent;  descent.     72  Hun,  216. 

RECEIVER. 

Supplementary  proceed  i  n  g  s ; 
action  to  annul  debtor's  chattel 
mortgage.    69  Hun,  578. 

Direction  to  pay  referee's  fees. 
I  Mtsc.  316. 

On  voluntary  dissolution  of  cor- 
poration ;  restraining  other  pro- 
ceedings.    1 36  A'.   K  169. 

Insolvent  corporation;  stock- 
holder's suit  for  dissolution.  5 
Misc.  263. 

May  compel  restitution  by  cor- 
poration trustee.     68  Hun,  532. 

Pendente  lite  ;  account  i  n  g ; 
powers.    4  Misc.  106. 

Appointed  by  a  Court  of  Chan- 
cery ;  sale ;  default ;  recovery. 
69  Hun,  71. 

In  supplementary  proceedings ; 
notice.     3  Misc.  558. 

Temporary;  appointment  of 
permanent.    68//««,  511. 


—  property  sequestratec  for 
non-payment  of  alimony.  67 
Hun,  9. 

RECOGNIZANCE. 

Forfeited  ;    application  for  re 
mission.     2  Mtsc,  64 ;    3  Jd.  223  ; 
i36iV.  K  482. 

RECORDING    DEEDS. 

Re-indexing  of  records  in  N. 
Y.  City  according  to  block  system. 
L.  1893,  p.  ii5i,c.  536. 

Right  to  record  copy  of  re- 
corded instrument.  L,  1893,  p. 
309.  c.  182. 

Right  as  against  unrecorded 
conveyance.     1 35  N,  K  40. 

REFERENCE. 

Foreclosure ;  referee's  compen- 
sation ;  disbursements.    69  Hun, 

318. 

Order  of  reference  made  in  ig- 
norance of  party's  death.  66 
Hun,  60. 

Eflect  of  subsequent  amend- 
ment of  pleadings;  waiver.  61 
Super.  Ct.  451. 

Not  authorized  in  equitable 
action  on  question  of  damages 
only.     1 36  N.  V.  505. 

As  to  value  of  easements ;  de- 
cision.    5  Misc.  239. 

Action  for  services;  conclu- 
sions ;  appeal.    71  Hun,  341. 

Compulsory ;  when  ordered, 
139  A'l  K  201. 

To  determine  questions  of  fact 
arising  upon   motions.    68  Htm, 

549- 

By  consent;  disputed  claim; 
effect.    67  Hun,  521, 
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Foreclosure  ;  unsucc  e  s  s  f  u  1 
claimant  pays  expenses.  2  Misc. 
388. 

Allowance  of  claims  against 
partnership.    6%  Hun,  i. 

In  partition;  confirmation  of 
report,     lyj  N.  K  510. 

Mechanic's  lien  case ;  long  ac- 
count.    2  Misc,  86. 

Stipulation  as  to  fees.  135  N. 
V,  469 ;  61  Sup^,  a.  25. 

Removal  of  referee.  3  Misc. 
441. 

Executor's  accounts ;  when  ad- 
ditional finding  invalid.  2  Misc. 
288. 

Decision  as  to  minutes ;  open- 
ing case  upon  terms.  71  Hun, 
442. 

Report;  further  finding  and 
directions.     69  Hun,  557. 

Right  to  strike  out  evidence 
after  submission  of  case.   71  Hun, 

532. 

Finding  against  weight  of  testi- 
mony.    2  Af/sc.  42. 

Material  errors  in  finding;  ap- 
peal.   I38A^.  r.  76. 

What  constitutes  sufficient  re-; 
port.     2  A/isc.  224. 

Facts  required  to  support  com- 
pulsory order.     137  N.  Y.  616. 

When  report  is  rendered  ;  re- 
commitment to  referee.  66  Hun, 
452. 

Facts  stated  in  conclusions  of 
law.    G^  Hun,  361. 

Conclusions  upon  conflicting 
evidence;  appeal.     71  Hun,  573. 

Referee  need  not  incorporate 
all  proposed  findings  in  report. 
60  Super.  Ct.  31. 

Notice  to  terminate  reference; 

'  what  not  a  delivery   which   will 

prevent  termination ;    effect  on 


referee  s  right  to  fees ;  remedy  to 
compel  payment  of  fees.  30  Abb. 
N.  C.  296. 

Notes  of  recent  cases  on  find- 
ings of  fact  and  law.    30  Abb.  N.  C. 

325. 

Requests  to  find;  requisite 
form ;  separate  statement.  30 
Abb.  N.  C.  319. 

REFORMATION    OF    IN- 
STRUMENTS. 

Written  contract.  68  Hun,  299. 

Mutual  mistake  in  lease,  i 
A/isc.  181. 

Of  complaint  with  consent  of 
parties.     137  N.  K.  471. 


RELEASE. 

Under  duress.    2  Misc.  200. 

Construction ;  avoidance  for 
mistake.     135  JV.  V.  182. 

Induced  by  fraud ;  action  for 
damages.    72  Hun,  30. 

Granted  by  infants.  3  Afisc. 
427. 

Payment  in  lieu  of  savings 
bank  account.    68  Hun,  64. 

Of  shipper's  claim  against  rail- 
road.    137  A'.  Y.  460. 

Payment  solely  to  terminate 
litigation,     lyj  N.  K  450. 

RELIGIOUS   CORPORA- 
TIONS. 

Supreme  Court  order  necessary 
to  mortgage  realty.     138  A\    Y. 

451. 

Services  to,  without  request  of 
officers.     4  Misc.  302. 

Dissolution,  how  accomplished. 
67  Hun,  89. 
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REMAINDERS. 

Death,  during  continuance  of 
life  estate.    67  Hun,  319. 

REPLEVIN. 

Attachment;  goods  delivered 
on  option.    4  Misc,  88. 

Between  tenants  in  common. 
66  Hun,  I. 

Goods  sold  to  mortgagee.  3 
Misc,  40. 

Return  of  property  by  sheriff.  3 
Misc.  27. 

Lies  against  an  infant.  2  Misc. 
234. 

Effect  of  general  denial.  2 
Misc,  252. 

In  justice's  court ;  return  ;  un- 
dertaking ;  affidavit.  69  Hun,  445. 

SALES. 

Sale  of  exclusive  right  to  pro- 
duce play.     69  Hun,  337. 

Sale  of  baled  hay  and  straw 
regulated.  L,  1893,  p.  17x9,  c. 
692. 

Executory  contract  without 
warranty ;  return.     69  Hun,  432. 

Sale  of  horse  with  racing 
engagements.     61  Super,  Ct.  393. 

By  sample;  what  constitutes. 
5  Misc,  410. 

Goods  delivered  to  third  person 
at  defendant's  request ;  evidence. 
72  Hun,  98. 

Acceptance  ;  defects  ;  right  of 
action.     72  Hun,  254. 

Pledged  stock ;  right  to  divi- 
dends.   4  Misc,  12. 

House  furnace ;  liability.  69 
Hun,  125. 


Receivers ;      buyer's 
recovery.     6^  Hun,yi, 


default ; 


Oleomargarine  in  original|pack- 
ages.    3  Misc:  355. 

Acceptance  of  non-conformable 
quality.    68  Hun,  246. 

Waiver  of  defect,     3  Misc,  296. 

Lumber;  inspection  by  buyer; 
caveat  emptor.    67  Hun,  551. 

From  father  to  son  ;  action  to 
vacate.    6y  Hun,  147. 

Of  chattels  to  mortgagee  ;  pay- 
ment.    3  Misc,  4a 

To  infant ;  rescission  and  rep- 
levin.    2  Misc,  236. 

Substitute  for  buyer ;  Statute  of 
Frauds.     2  Misc,  301. 

Conditional  sale ;  gas  fixtures 
are  "  household  goods."  61  Super, 

a,  177. 

Implied  warranty ;  invisible 
defect.    66  Hun,  ^i^. 

Prior  negotiations  merged  in 
written  contract.    72  Hun,  26. 

Remedies  of  seller  against 
buyer  in  default.     140  A'.  Y,  70. 

Dealing  in  foreign  convict  niade 
goods  regulated.  L,  1893,  p.  17 19, 
c.  692. 

Monopolies  in  articles  of  gen- 
eral necessity  prohibited.  L, 
1893,  p.  1782,0.716. 

SAVINGS    BANKS. 

Release  of  account  in  father's 
name.     68  Hun,  64. 

Excessive  deposit ;  right  to  re-, 
cover  money;    interest.    66 Hun, 

538. 

Joint  deposit,     i  Misc,  264. 

Payment  to  person  presenting 
book.     135  N,  V.  557. 

Trust  companies*  transaction 
of  business  in  manner  of.  1 39  N. 
V,  185. 

Effect  of  deposit  in  trust  for 
another.     69  Hun,  2S0. 
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Banking  law.  §  m6,  as  to  invest 
ment  of  savings  bank  deposits  ex 
tended  to  bonds  of  certain  cities 
in  other  States.     L,  1893,  p.  924, 
C.440. 

SCHOOLS. 

Women  may  not  vote  for  com- 
missioner.    5  Misc.  375. 

New  York  City ;  removal  of 
principals.    69  Hun,  212. 

SECURITY    FOR    COSTS. 
Against   infant.     60  Super.  Ct. 

423. 

Not  required  from  substituted 
defendant,     i  .\fisc.  218. 

Liiches  defeating  right.  60 
Super.  Ct,  63. 

When  executor  continues  ac- 
tion.    3  Misc.  341. 

SENTENCE. 

No  power  to  suspend.  66  Hun, 
550. 

Suspension  in  criminal  cases 
authorized.  L.  1893,  p.  1469,  c. 
651. 

SERVICE    AND    PROOF  OF. 

Contradictory  evidence  of  at- 
torney and  of  interested  parties. 
4  Misc.  305. 

Of  proposed  answer  in  opened 
judgment.     67  ////;/,  516. 

Of  notice  of  tax  sale  ;  "actual 
occupancy."    6^  Hun,  590. 

Of  summons  and  complaint  in 
action  on  undertaking.    67  Hun, 

Of  summons  in  foreclosure; 
impeaching.     3  Misc.  i. 

Upon   foreign   insurance  com 
pany.    6y  Hun^  119. 


Upon  foreign  corpora t  ion; 
publication.     67  Hun,  281. 

Upon  clerk  of  foreign  corpora- 
tion.   67  Hun,  41. 

Attorney  nota  managing  agent. 
i36yV.  K343. 

Justice's  court ;  const  a  b  1  e's 
return  ;  denial ;  jurisdiction.  5 
Misc.  118. 

Service  upon  new  attorney  not 
formally  substituted.  30  Abb.  N. 
C.  296. 

Privilege  of  party  attending 
examination  before  notary  public 
30  Abb.  N.  C  58. 

Note  on  privilege  of  witness  and 
exemption  front  service.  30  Abb. 
N.  C.  65. 

Requisites  of  affidavit  and 
order  for  publication  of  sum- 
mons.   71  Hun,  51. 

Substitute  service  of  summons. 
69  Hun,  272. 

Action  for  balance  of  wages; 
judge's  charge.     5  Misc.  355. 

Action  for  breach  of  contract ; 
denial ;  d.amages.     5  Misc.  352. 

Contract;  wrongful  discharge. 
5  Misc.  324. 

Plaintiff's  taking  of  property  at 
completion ;  reference ;  appeal. 
71  Hun,  341. 

Contract ;  interpreted  by  acts 
of  parties.     68  Hun^  559.    • 

Counter-claim  of  negligent 
injury  ;  evidence.    3  Misc.  604. 

Contract  for  stated  period; 
provision    for    ending.    4    Misc. 

58. 

Contract  for  yeai.     3  Misc.  359. 

To  relative,  in  family ;  compen- 
sation.   68  Htm,  383. 

Rendered  to  church  without 
request  of  officers.    4  Misc.  302. 
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Wrongful  discharge.  4  Misc. 
26. 

To  municipality ;  attorney ; 
authorization.    69  Hun^  442.    . 

Right  to  recover  quantum 
meruit,     I  Misc.  76. 

Oral  contract;  termination; 
notice.     2  Misc.  385. 

Part  performance ;  abandon- 
ment :  quantum  meruit.  6y  Hun, 
472. 

Breach  of  contract  of  employ- 
ment.    68  Hun,  170. 

Breach  of  contract;  damages. 
5  Misc.  414. 

SET-OFF. 

In  favor  of  depositor  with  in- 
solvent bank.     136  iV.  K.  163. 

Against  claim  for  balance  due 
on  contract.    72  Hun,  171. 

Against  debt  due  intestate ; 
claims  against.    71  Hun,  333. 

To  assignee's  action  on  claim. 
69  Hun,  90. 

In  equity;  essentials;  claim 
against  insolvent  party,  ly^  N. 
Y,  III. 

SEWERAGE. 

Public  health  law  providing  for 
change  in  construction  enacted. 
Z.  1893,  p.  1495,  c.  661. 

SUPREME   COURT. 

Power  to  vacate  judgment  ob- 
tained by  fraud.     71  Hun,  519. 

SHERIFF. 

Liability  to  purchaser  from  as- 
signee for  attachment  of  assigned 
property.     5  Misc,  20. 

Acts  impairing  remedy  against 
indemnitors.     137  N.  V.  435. 
Vol.  XXX.— 35 


SHIPPING. 

Master's  charges ;  owner's  lia- 
bility.   67  Hun,  620. 

SLANDER. 

Criminal  charge  as  defense.  67 
Hun,  543. 

Proving  repetition.  135  JV.  V, 
609. 

Privileged  communications ; 
imputation  of  unchastity ;  in- 
nuendo.    I38A^.  K  517. 

SPECIAL    PROCEEDING. 

Construction  of  railroad  in  vil- 
lage street.    68  Hun,  252. 

SPECIAL    TERM. 

Chambers ;  peremptory  manda- 
mus; jurisdiction.    71  Hun,  236. 

SPECIFIC     PERFORMANCE. 

Of  partly  executed  unwritten 
agreement  concerning  lands.  69 
Hun,  573. 

When  enforced.    68  Hun,  258. 

Refused  when  adequate  remedy 
at  law.     I  Misc.  364. 

Effect  of  change  in  conditions. 
66  Hun,  366. 

Title  depending  on  determina- 
tion of  question  of  law.  135  N, 
Y.  S90. 

When  tender  of  unnecessary. 
71  Hun,  478. 

Of  verbal  agreement  to  substi- 
tute valid  for  worthless  mortgage. 
74  Hun,  172. 

When  covenant  restricting 
building  will  not  be  specifically 
enforced.     30  Abb.  N.  C\  260. 

Of  agreement  as  to  selling  stock. 
38  N,  Y.  557. 
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Insufficient  allegations  in  com-' 
plaint.     2  Misc.  132.  . 

Fictitious;  for  extension  of 
time.     68  Hun,  506. 

Of  contract  involving  contin- 
gencies.    3  Misc,  205. 

Contract  for  sale  of  land.  68 
Hun,  338  ;  i38iV.  K  345  ;  2  Misc, 
138. 

Plaintiff  must  offer  reasonably 
clear  title.     5  Misc.  329. 

Against  husband  and  wife.  1 
Misc.  422. 

When  purchaser  compelled  to 
take  notwithstanding  defect  in 
record  title.     60  Super.  Ct.  247. 

Encroachment  of  building  upon 
street.    30  Abb.  N.  C.  407. 

Contract  made  with  vendor's 
agent.     68  Hun,  216. 

Statute  of  Frauds.  30  Abb.  N. 
C.443. 

STATE. 

Right  over  lands  under  naviga- 
ble water. '   30  Abb.  JV.  C.  88. 

Judgment  against  board  not 
conclusive  ;  refusal  of  certificate. 
i37iV.  1'.  372. 

Jurisdiction  of  State  courts; 
statutes.     138  A'^.  K.  209. 

STATUTES. 

Validating ;  when  ineffective. 
74  Hun,  309. 

Have  no  extra-territorial  force. 
3  Misc.  418. 

Interpretation ;  practical  con- 
struction.    30  Abb.  X.  C.  100. 

Interpretation ;  penal  liability. 
2iO  Abb.  N.  C.  119. 

Interpretation;  legislative 
power.     4  Afisc.  i . 

Circumstances  which  led  to  pas- 
sage.    139  A^.  Y.  543. 


Words  "and"  and  "or"  con- 
vertible.   1 33  A''.  }'.  151. 

Forced  construction  discoun- 
tenanced.   67  Hun,  523. 

Construction  when  constitution 
involved.     I38^V.  K.  410. 

Repeal ;  vested  right  of  action. 
67  Hun,  484. 

Repeal;  legislative  intent.  68 
Hun,  331. 

Repeal  by  implication.  136  A'. 
K  403. 

Effect  of  amendment.     136  N. 

V'  347.  363. 

Publication  and  distribution  of 
highway  law  provided  for.  L. 
1893.  p.  I473»c.  655. 

Distribution  of  slips  of  session 
laws.     L.  1893,  p.  243,  c.  132. 

STAY  OF  PROCEEDINGS, 

Code  Civ.  Pro.  §  1 310,  as  to  stay 
on  appeal  amended.  L.  1893,  p. 
9.  c.  4- 

Until  payment  of  costs  of  prior 
action ;  requisites  for.  68  Hun, 
555;  71  /{f.  211. 

Until  determination  of  pending 
action;  when   not  granted.     139 

N.  y.  486. 

Pending  appeal  from  judgment 
for  rent.    69  Hun,  301. 

Pending  another  action.  61 
Su/fcr.  Ct.  172,  363. 

STENOGRAPHERS. 

Disclosure  of  evidence  before 
Grand  Jury  punished.  L.  1893, 
p.  1 7 19,  c.  692. 

Code  Civ.  Pro.  §  83,  as  to  duties 
amended.     L.  1893.  p.  790,  c.  388. 

Code  Civ.  Pro.  §  258,  as  to  sten- 
ographers in  fifth  district  amend- 
ed.   Z.  1893,  p.  56,  c.  36. 
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STIPULATION. 

As  to  reading  testimony.     68 

Hun,  222. 

To  abide  result  of  appeal ;  vaca- 
tion.    \i%  N,  y,  431. 

Construction  of  stipulation  not 
to  prosecute   proceedings.      136 

N.  y,  500. 

On  obtaining  a  stay;  reversal. 
3  Mt'sc.  462. 

Conclusiveness  of  testimony  of 
surveyor  taken  under  stipulation. 
yyAdd.  A^.  C.  71. 

Motion  to  be  relieved  from ; 
attorney's  lien  for  costs.     5  Misc. 

75- 

Relief  against ;  laches,  60 
Super,  Ct,  259. 

SUBMISSION    OF    CONTRO- 
VERSY. 

Statement  of  legal  effect  of 
transaction.    71  Hun,  417. 

SUBROGATION. 

Payment  of  taxes  on  whole  by 
mortgagee  of  share.     4  Misc.  236. 

By  payment  of  debt.  136  N. 
Y.  281. 

Claim  paid  with  loan  u//ra  viris 
of  town.    71  Hun,  559. 

Note  on  indemnity,  assignment 
and  subrogation.  30  Abb.  N.  C. 
173- 

SUMMARY  PROCEEDINGS. 

Code  Civ.  Pro.  §§  2244,  2261, 
2262,  amended.  L.  1893,  p.  1750, 
c.  705. 

Answer  may  set  up  new  mat- 
ter or  counter-claim ;  effect  of 
appeal ;  how  warrant  stayed.  L. 
1893,  p.  i75o»  c.  705. 


What  may  be  raised  by  an- 
swer.   71  Hun,  252. 

Enjoined,  during  tenant's  ac- 
tion to  annul  lease.     5  Misc.  164. 

Relation  of  parties  ;  appeal,  i 
Misc.  161. 

Attempted   attornment.      Id, 

165. 

Occupancy  on  shares;  thirty 
days'  notice.    69  Hun,  88. 

Holding  over  by  tenant.  3 
Misc.  509. 

Judge's  power  to  adjourn  in  de- 
fault of  answer.     2  Misc.  1 52. 

Judgment  pending  appeal  not 
a  bar.    2  Misc.  182. 

SUMMONS. 

Concealment ;  service  by  pub- 
lication.   68  Hun,  526. 

Justice's  court;  defective  ser- 
vice ;  constable's  return.  5  Misc. 
118. 

SUPERIOR  COURT. 

Justice's  power  ceases-  upon 
resignation ;  Code  Civ.  Pro.  § 
236.     139  N.  y.  140. 

SUPERVISORS. 

County  law,  §  23.  as  to  compen- 
sation of  supervisors  amended. 
L.  1893,  p.  1796,  c.  724. 

Term  prescribed  in  certain 
counties.    L.  1893,  p.  240,  c.  130. 

Compensation  regulated.  L. 
i893,p.  583,  c.  297. 

Power  to  waive  defense.  71 
Hun,  417  ;   136  N.  Y.  403.      • 

Local  bill  providing  for  elec- 
tion.    139  N.  Y.  524. 

Resolution  requiring  majority 
vote ;  member  seated  but  not 
elected.    71  Hun,  309. 
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SUPPLEMENTARY  PRO- 
CEEDINGS. 

Examination  of  third  person ; 
district.   69  Hun,  544. 

Receiver's  action  to  annul 
debtor's  chattel  mortgage.  69 
Hun,  578. 

Debtor's  interest  as  next  of  kin 
in  estate  of  intestate  passes  to 
receiver.    5  Misc.  367, 

Order  appointing  receiver ;  ir- 
regularity.    5  Misc.  363. 

Contempt;  order  adjudging: 
fine.    3  Misc.  560. 

Contempt ;  limit  of  fine  for.  3 
Misc.  559. 

Order  appointing  receiver ; 
notice.    3  Misc.  558. 

Appeals  from  orders.    68  Hun, 

554. 

Contempt;  disposing  of  prop- 
erty.    3  Misc.  294. 

Lien  of  judgment  creditor.  2 
Misc.  401. 

When  judgment  debtor  not 
notified  ;  contempt.    3  Misc.  122. 

SUPREME    COURT. 

Will  not  undertake  duties  of 
boards  of  excise.    4  Misc.  i. 

Chambers  and  Special  Term ; 
motions  in  New  York  City.  68 
Hun,  144. 

Determining  corporation  elec- 
tions; order  to  show  cause.  138 
N.  Y.  557. 

Additional  compensation  of 
justices  sitting  in  N.  Y.  City.  L. 
1893,  p.  205,  c.  104. 

SURROGATE'S     COURT. 

Code  Civ.  Pro.  amended  in 
jnany  particulars    in    regard    to 


matters  relating  to  surrogate's 
court.    L.  i8q3,  p.  1673.  c.  686. 

Terms  of  surrogate's  court  in  N. 
Y.  County  regulated.  Z,  1893,  p. 
18,  c.  9. 

Jurisdiction ;  claim  for  main- 
tenance of  infant.    4  Misc.  366. 

Limitations  of  powers.  67 
Hun,  5. 

Personal  service  of  citation 
upon  non-resident ;  admission 
and  appearance,     i  Misc.  489. 

Jurisdiction  over  infants,  how 
acquired.     1^6  N.  K  384. 

Power  to  open  decree ;  service 
of  citation  on  infant.  66  Hun, 
199;    136    N.    v.   287;    3    Misc. 

393- 

Setting  aside  irregular  decree. 
4  Misc.  37. 

Jurisdiction  to  construe  will  on 
probate.     1 36  A'^.  V.  20,  58. 

Jurisdiction ;  expenses  ;  claims ; 
funds  of  devisees.     5  Misc.  149. 

Jurisdiction  ;  expenses  of  ad- 
ministration ;  res  adjudicata.  5 
Misc.  136; 

Powers  as  to  ante-nuptial  agree- 
ment of  testator.    3  Misc.  586. 

Distribution  of  surplus  moneys 
in  foreclosure.    68  Hun,  406. 

Awarding  costs.    3  Misc.  155. 

Settling  claims  against  dece- 
dent's estate.    67  Hun,  237. 

Jurisdiction ;  claim  of  execu- 
tor's firm  against  estate.  2  Misc. 
221. 

Jurisdiction  as  to  accounting  ; 
unauthorized  disposition  of  in- 
come.    2  Misc.  278. 

Examination  before  trial.  135 
N.  Y.  661. 

Creditor  of  distributee;  power 
to  decree  payment  of  share  there- 
to.    71  Hun,  344. 
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Order  directing  executor  to  file 
account,     ly^  N.  K  51. 

Satisfaction  of  decree.  1  Alisc. 
55. 

SUSPENSION  OF  POWER  OF 
ALIENATION. 

During  minority,    67  Hun,  no, 

Validated,  by  death  of  devisee 
before  testator.     3  Afisc.  465. 

Invalid  trust.     71  Hun,  142. 

Law  applies  to  domestic  wills 
to  be  executed  here.  140  iV.  Y- 
30- 

TAXES. 

Water  rent  not  a  tax ;  notice. 
71  Hun,  37. 

Local  improvement ;  statute ; 
strict  compliance  essential.  69 
Hun,  505. 

School  tax;  land  in  different 
school  districts.    69  Hun,  535. 

Legislature's  power  to  ratify ; 
governmental  distinguished  from 
local   improvement.     139  N.    V. 

133. 

State :  comptroller  of  New  York 
City;  interest.     i38yV;  K  590. 

Niagara  Falls  ;  general  city  tax 
68  Hun,   264. 

Charging  interest  against 
county  in  favor  of  State.  66  Hun, 
167. 

Special ;  voting  under  city  char- 
ter.    67  Hun,  127. 

Taxation  of  lands  and  property 
owned  by  N.  Y.  City.  L.  1893,  p. 
313.  c.  185. 

Corporation ;  voluntary  pay- 
ment; resettlement.  69  Hun, 
367. 

Assessment  of  corporation.  66 
Hun,  21. 

Franchise  tax  on  corporation 


operating  without  the  State.  66 
Hun,  146. 

Place  for  taxing  corporation. 
66  Hun,  1 22. 

Corporation  ;  capital  stock  ;  re- 
ality and  personalty ;  debts.  72 
Hun,  126. 

New  York  City ;  decisions  of 
commissioners  as  to  value ;  cor- 
poration.    139  iV.  K.  55. 

When  foreign  corporation  not 
doing  business  in  State ;  objec- 
tions; affidavits.    139  iV.  K  68. 

Domestic  corporation;  patent 
rights;    bonds.     138  N.  V.  543. 

Manufacturing  corporation ;  ex- 
emption ;  capital  stock  as  basis. 
i38iV.  F.  582. 

Upon  domestic  and  interstate 
corporations.     138  A^.  K  i. 

Capital  stock  ;  reality  and  per- 
sonalty ;   debts.    72  Hun,  J 26. 

N.  Y.  Consolidation  Act,  §  822, 
authorizing  correction,  not  ap- 
plicable to  domestic  corporation. 
69  Hun,  287. 

Insurance  law,  §  34,  as  to  taxa- 
tion of  foreign  corporat  ions 
amended.   Z.  1893,  p.  1797.  c.  725. 

Assessment ;  necessity  of  appear- 
ing on  grievance  day.  135  N»  Y, 
245. 

Statutory  proceedings  must  be 
complied  with.      139  A^.  K.  478. 

Irregular  omission ;  effect ;  L. 
1880,  c.  269.     139  N,  K.  133, 

Land  in  two  towns  ;  residence ; 
assessor's  decision.     71  Hun,  282. 

Personal ;  residences ;  place  of 
business.     69  Hun,  458.  # 

On  personal  property  deposited 
by  trustees  in  another  State.  135 
,V.  F.  656. 

Exemption  of  building  used  for 
public  worship.  60  Super,  Ct,  479, 


550 


ANALYTICAL     INDEX     TO     THE 


Exemption  of  real  property  of 
religious,  chciritable  and  educa- 
tional corporations  regulated.  L. 
1893,  p.  io77»  c.  498. 

State  Comptroller  to  be  fur- 
nished with  list  of  exempt  prop- 
erty.    Z.  1893,  p.  1 122,  c.  525. 

Reviewing  assessment ;  general 
statement   insufficient.     68  Hun, 

513. 

—  certiorari ;  failure  to  appear. 
68  HuHy  243. 

Grounds  necessary  for  reviewal 
of  assessments.     138  A^.  K  314, 

Comparison  of  valuations,  t'j 
Hun,  65. 

Reduction  for  inequality.  135 
N.  K245. 

Mistake  in  apportionment ; 
correction.     137  N,  Y,  201. 

Demand  of  reduction  without 
other  objection.     1 38  A^.  K  1 58. 

Cancellation  of  certain  assess- 
ments in  N.  Y.  City  authorized. 
L.  1893,  p.  572.  c.  288. 

Application  of  railroad  taxes  for 
benefit  of  bonded  towns.  136  A^. 
K  403. 

Bonded  municipality  cannot 
reach  railroad  taxes  after  bonds 
are  paid.     136  A^.  K.  281. 

Right  of  village  bonded  in  aid 
of  railroad  to  reach  taxes.  136 
N.  K  269. 

Right  of  bonded  town  to  re- 
cover railroad  taxes.  1 37  N.  Y. 
lyo. 

Railroad  taxes  applicable  to  re- 
newal bonds.     137  A\   K,  179. 

Disposition  of  tax  received  from 
racing    association.     L.    1893,   p.! 

942.  c.  455.  I 

Tax  sale  under  L.  1879,  c.  229. 1 

1 36  N.  Y,  30. 
Tax  sales  ;  constitutional  law ; 


right  to  charge  water  rates  ;  pre- 
sumption from  certificate  of  tax 
sale.     30  Add.  N".  C.  100. 

Nature  of  proceedings.  5  Misc. 
190. 

Nature  of  purchaser's  title.  1 39 
N.  Y/[7U 

Comptroller's  jurisdiction  to 
cancel.     1 39  A^.  Y,  240 ;  67  Hun, 

495- 

Act  relating  to  sale  of  lands  of 
non-residents  amended.  L,  1893, 
p.  808,  c.  398. 

Act  in  relation  to  sale  and  re- 
demption of  lands.  L,  1893,  p. 
1761,0.711. 

Comptroller  or  employees  not 
to  be  interested  in  tax  sales,  en- 
acting Penal  Code,  §  48a.  L.  1893, 
p.  1 7 19,  c.  692. 

Succession  tax;  effect  of 
Amendment  of  1891  ;  exemption 
of  charitable  gifts ;  foreign  so- 
cieties.    136  A^.  K.  347. 

What  determines  liab  i  1  i  t  y ; 
when  contingent  estates  taxable. 
5  Misc,  439. 

What  property  affected.      137 

Foreign  personal  property.  13 
Misc,  160, 

Life  insurance  policies.  68 
Hun,  150. 

Bequest  to  U.  S.  government. 
5  Misc.  173. 

District  attorney's  costs.  71 
Hun,  276. 

Legacy  to  adopted  daughter  ; 
real  property  equitably  converted. 
I  Misc.  450. 

Appraiser  of  transfer  tax  not  to 
take  fee  or  reward,  enacting  Penal 
Code,  §  48c.  Z.  1893,  p.  171 9,  c. 
692. 

Fees  under  Transfer  Tax  Act 
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regulated.    Z.    1893,   p.   1750,  c. 
704. 

TELEPHONE      COMPANIES. 

Erection  of  poles  on  highway  ; 
compensation.     71  Hun,  532. 

Right  to  use  telephone  ;  inter- 
ference with  electric  current  in 
wires.     135  N,  Y.  393. 

TENANT    IN    COMMON. 

Taxes ;  payment  on  entire 
property  ;  lien.     4  Misc,  236. 

Agreement  for  use  by  one ;  in- 
solvency ;    accounting.     4  Misc. 

349. 

Right  to  maintain  action  for 
partition.     72  Hun,  176. 

TIMBER. 

Floating  logs  and  defacing 
marks  thereon  prohibited, 
amending  Penal  Code,  §  373.  Z. 
1893,  p.  1719.  c.  692. 

TOWNS. 

Not  bound  by  unauthorized 
conveyance  ;  ratification.  136  N. 
v.  S2I. 

Liability  for  defective  highway. 
66  Hun,  356. 

Construction  of  drains,  sewers 
and  culverts  regulated.  Z.  1893, 
p.  1167,  c.  545. 

Act  regulating  local  improve- 
ments regulated.    Z.  1893,  p.  878, 

0.417- 

Payment  of  debts  for  improve- 
ments regulated.  Z.  1893,  p.  927, 
c.  442. 

Act  relative  to  town  meetings 
in  election  districts  amended. 
•^'  1893,  p.  943,  c.  456. 


Town  law,  §§  220-236  amended* 
Z.  1893,  p.  784,  c.  387. 

Town  law,  as  to  terms  of  certain 
offices  amended.     Z.  1893,  p.  684, 

c.  344. 

Establishment  of  lighting  dis- 
tricts.   Z.  1893,  p.  122,  c.  79. 

Town  act,  §  1 2,  as  to  elections 
amended.     Z.  1893,  p.  57,  c.  37. 

Town  act,  §  11,  as  to  changing 
place  of  town  meeting  amended. 
Z.  1893,  p.  40,  c.  23. 

As  to  town  meetings,  etc., 
amended,     Z.  1893,  p.  129,  c.  02. 

TRADE-MARKS. 

Of  firm ;  dissolution  ;  right  to 
use.     5  Afisc,  386. 

Use  of  name ;  "  Jaeger  "  un- 
derwear.    5  Aft'sc.  78. 

Necessity  of  use ;  geographi- 
cal name ;    injunction.    72  Hun, 

243. 

Use  of  family  name  ;  difference 
in  labels.     71  Hun,  loi. 

What  sufficient  to  support  in- 
junction.    1 39  N.  K  364. 

Size  and  color  of  wrappers ; 
names.     68  Hun,  5 1 5. 

Peculiarly  formed  and  colored 
package  ;  separate  features.  138 
.V.  y.  244. 

Cigar  box  label  ;  want  of  nov- 
elty.   67  //««,  477. 

Labels,  etc.,  of  skilled  labor  pro- 
tected,   Z.  1893,  p.  386,  c.  219. 

Using  false  marks  as  to  manu- 
facture prohibited,  enacting  Penal 
Code,  §  438a.  Z.  1893,  p.  1719.  c. 
692. 

TRADE-UNIONS. 

Distribution  of  boycotting  cir- 
cular ;  injunction.     5  Afzsc,  448. 
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TRESPASS. 

Note  <m  private  rights  in  a  pub- 
He  place,     yy  Abb.  N,  C.  310. 

Encroachment  of  wall;  dam- 
ages,    yy  Abb  N.  C,  71. 

Shoring  up  wall  endangered  by 
excavation.     2  Misc,  427 ;   3  Id. 

73- 
Wrongful    entry    the    gist    of 

action.    71  Hun,  4^3- 

Operating  railroad  switch ;  in- 
junction ;  damages.  7 1  Hun, 
361. 

Valid  paper  title  ;  adverse  pos- 
session.    1 39  N.  y.  440. 

Laying  pipe  in  highway  ;  dam- 
ages.    71  Hun,  JI67. 

Removing  fence  encroaching 
on  highway.     67  Hun,  289. 

To  goods  by  rival  carrier,  i 
Afisc.  238. 

TRIALS. 

Opportunity  to  appear  and  de- 
fend.   4  Misc.  203, 

When  an  equitable  action ; 
demand  for  money  judgment. 
5  Afisc.  312, 

Terms  on  granting  adjourn- 
ment;  witness'  fees.  66  Hun, 
288. 

Relief  not  demanded  by  com- 
plaint.    71  Hun,  349. 

Defend  ant  not  required  to  prove 
non-existence  of  alleged  facts.  5 
Afisc.  220. 

New  cause  of  action  ;  consent 
to  litigate.     5  Afisc.  404. 

Conforming  the  pleadings  to 
proof.     66  Hun,  12. 

Compelling  defendant  to  elect 
between  defense  and  counter- 
claim.    61  Super,  Ct,  325. 


Proof  limited  by  bill  of  partic- 
ulars.    I  Afisc,  188. 

Conduct  of  trial :  when  plain- 
tiff has  affirmative  of  issue.  69 
Hun,  373 ;  I  Afisc,  16. 

Admission  of  cross-examination 
on  former  trial.     2  Afisc.  326. 

Criminal  charge  in  civil  action  ; 
proof  required.     67  Hun,  543. 

Close  question  of  fact;  cross- 
examination.     68  Hun,  239. 

Witness  reading  from  memor- 
andum.    4  Afisc,  142. 

Paper  referred  to,  to  refresh 
memory.    67  Hun,  365. 

Evidence  received  without  ob- 
jection ;  waiver ;  improper  re- 
marks of  counsel,     i  Afisc.  285. 

Failure  to  renew  motion  for 
non-suit,     i  Afisc.  328. 

Construction  of  contract  on 
former  appeal  binding,  i  Afisc, 
329. 

Proving  defense  before  plaintiff 
closes.     61  Super.  Ct.  455. 

Submission  of  evidence  without 
objection.    ^  Afisc.  \%i. 

Adverse  examination  before 
trial.     ^  Afisc.  514.. 

Testimony  taken  in  judge's 
absence  ;  mistrial.     71  Hun,  136. 

Life  policy ;  application ;  affirm- 
ative equitable  defense  ;  jury.  71 
Hun,  174. 

Evidence ;  error  in  admission  ; 
subsequent  striking  out.   71  Hun^ 

436. 

Party  not  concluded  by  opinion 
of  his  witness.     136  N,  Y.  650. 

Interested  witness ;  effect  of 
confirmation.     4  Afisc.  73. 

Expert  witnesses ;  number 
within  court's  discretion.  138  N, 
Y,  548. 

A^ote  on  examination  of  pfy»» 
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cian  or  surgeon,  30  Abb,  N.  C. 
84. 

Note  on  surveys  as  evidence,  30 
Abb,  N,  C.  73. 

Necessity  of  specific  objection. 
135  .V.  K.  450,  614. 

Necessity  of  exception.  1 37  N, 
V,  435  ;  60  Super.  Ct.  282. 

Necessity  of 'motion  to  strike 
out.     I  Misc.  436. 

Exceptions  not  available  un- 
less grounds  stated.     2  Misc,  437. 

Curing  error  in  admitting  testi- 
mony.    I  Misc.  472. 

Motion  for  new  trial  after 
special  verdict.     137  N.  Y.  no. 

Address  to  jury  ;  scope.  1 38  N. 
Y.  616. 

Counsel's  right  to  sum  up.  3 
Misc.  255. 

Judge's  charge;  remedy  for 
erroneously  received  evidence. 
67  Hun,  579. 

—  to  disregard  certain  evidence. 
71  Hun,  582. 

—  as  to  amount  of  damages,  i 
Misc.  472. 

Erroneous  direction  upon  re- 
quest of  both  parties.     69  Hun, 

539. 

Action  for  balance  of  wages.  5 
Misc.  355. 

Negligence ;  erroneous  charge. 
3  Misc.  521. 

Construction  of  charge.  1 38  A^. 
Y.  398. 

Refusal  to  repeat  pomt  in 
charge.    68  Hun,  433. 

Expression  of  opinion  on  evi- 
dence.    6j  Hun,  261. 

Unaccompanied  return.  2 
Misc.  211. 

Requests  to  charge  ;  exceptions. 
139  N.  Y,  490;   2  Misc.  172. 


Refusal ;  harmless  error.  68 
Hun,  456. 

Submission  to  jury.  2  Misc, 
123. 

When  questions  should  go  to 
jury.     69  Hun,  373. 

Negligence ;  contributory  ;  non- 
suit.    69  Hun,  429. 

Unwarranted  direction  of  ver- 
dict.   6y  Hun,  siS, 

Effect  of  failure  to  request  sub- 
mission to  jury.     66  Hun,  580. 

Dismissal  of  complaint.  30 
Abb,  N,  C.  419. 

Request  by  both  parties  to  di- 
rect verdict.    61  Super.  Ct,  206. 

Case  supported  by  plaintiff's 
testimony  only.  60  Super.  Ct. 
116. 

Negligence  ;  contributory ;  sub- 
mission to  jury.     71  Hun,  108. 

When  judgment  absolute 
should  not  be  directed  for  defend- 
ant.    I  Misc,  499. 

Dismissal  of  answer  an  error. 
4  Misc,  81. 

When  non-suit  directed.  138 
N,  Y,  517. 

Request  for  verdict.  68  Hun, 
246. 

When  direction  of  verdict 
proper.     137  iV.  K.  417. 

Impeaching  verdict,  i  Misc. 
396  ;  2  /rf.  334 ;  3  Id,  322. 

Finding  of  evidentiary  facts  not 
obligatory.     i^^N,  Y.  173. 

Statement  of  want  of  evidence. 
72  Hun,  93. 

Requests  to  find;  requisite 
form ;  separate  statement.  30 
Abb.  N.  C,  319. 

Notes  of  recent  cases  on  findings 
of  fact  and  law,  30  Abb.  N,  C 
325. 
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Proper  form  of  requests  to  find. 
1 38  A'.  ]'.  658. 

Failure  to  submit  proposed  find- 
ings.    68  Hun,  568. 

What  a  sufficient  marking  of 
proposed  findings.  61  Super,  Ct. 
312.. 

Crimiftal  cases.  Peremptory 
challenge  ;  challenges  for  cause, 
136  A*.  1'.  62;  137  Id,  29;  140 
Id.  87. 

Jurors ;  prejudice ;  challenge  ; 
bias.    69  Hun,  197. 

Opinion  of  juror;  challenge. 
138  N.  y,  595. 

Challenge;  actual  bias.  d^Hun, 

Compelling  election  in  criminal 
cases.     136  N.  Y,  625. 

Cross-examination  of  defendant 
in  criminal  case.     135  iV.  K.  663. 

Incidental  evidence ;  duty  of 
court;  cross-examination;  dis- 
paraging question.    139-A^  K  73. 

Re-cross-examination.  67  Hun, 
182. 

Charge  on  trial  for  murder.  1 38 
^'  y-  595»  601,  616,  664. 

Charge  as  to  defense  of  insan- 
ity.    138  iV.  r.  664, 

Abduction ;  charge.  71  Hun, 
601. 

Power  to  suspend  sentence  in 
criminal  cases  conferred.  L.  1893, 
p.  559,  c.  279. 

TRUST   COMPANIES. 

Transacting  business  upon 
plan  of  savings  banks.  139  A^.  Y, 
185. 

TRUSTS  AND  TRUSTEES. 

Prior  to  Revised  Statutes ; 
power    of     beneficiary ;    court's 


power  to  apportion.     140  A"^  Y. 

Declaration  ;  subsequent  refer- 
ence in  will ;  unlawful  suspension. 
66  Hun,  428. 

Requisites  of  writing  to  estab- 
lish trust.     66  ////;/,  69. 

Secret  trust  in  lands.  66  Hun, 
III. 

Indefinite  gift  for  charity.  136 
Lv.  r.  126;  68 //;///,  412. 

Gifts  to  charities  not  to  be 
I  void  for  indefiniteness  or  uncer- 
tainty of  beneficiary.  L.  1893,  p. 
1748,  c.  701. 

Perpetuities ;  "  descendan  t  s  " 
defined.    67  Hun,  444. 

Right  of  beneficiary  on  becom- 
ing vested  with  reversion  to  ter- 
minate trust,  amending  §  63 
Statute  of  Trusts.  L.  1893,  p. 
939.  c.  452. 

Testamentary  ;  who  trustee  for 
income    only ;    lease.      72  Hun, 

39- 

Contrary  to  pubfic  policy  ;  ac- 
counting.   72  Hun,  119. 

When  absolute  bequest  with 
precatory  words  of  desire  a  trust. 
4  Mtsc,  230. 

Non-payment  of  alimony  ;  im- 
munity of  fund.    67  Hun,  9. 

Arising  from  intended  gift.  139 
A',  r.  215. 

Loan  on  forged  collateral.  3 
Misc, 

Deposit  of  children's  earnings 
with  mother.     3  Misc»  264. 

Conveyance  by  equitable  owner 
to  trustee.     68  Hun,  396. 

Appropriation  o  f  corporate 
property  by  trustee.     68  Hun,  532. 

Riglit  of  partner  to  follow  mis- 
appropriated assets.  30  Abb.  N, 
C,  213. 


NEW    YORK    STATE    REPORTS. 


565 


When  trust  not  within  statute. 

135  N.  y,  590. 

Reserving  power  of  revocation. 

136  iV.  K114. 

To  pay  funeral  expenses,  i 
Misc.  245. 

Conveyance  to  another  at  re- 
quest of  person  furnishing  consid- 
eration.    61  Super,  Ct.  188. 

Transfer  to  cestui  qui  trust.  3 
Misc.  164. 

Loan  of  funds  upon  forged  se- 
curities.    71  Hun,  184. 

When  trustee  liable  for  acts  of 
associates ;  waste  ;  estoppel.  72 
////;/,  272. 

Deed  to  trustee,  as  such,  from 
himself  individually.     5  Misc.  309. 

Receipt  of  rents ;  assignment 
by  beneficiary.     5  Misc.  479. 

Substituted  trustee ;  contract 
for  services  made  by  original.  139 
N.   Y.  531. 

Power  of  Supreme  Court  in 
absence  of  trustee.  137  N.  Y. 
510. 

Misapplication  of  trust  funds. 
138  .V.  K.  369. 

Trustee's  refusal  to  bring  action 
for  damages  to  realty.  68  Hun, 
122. 

Trustee's  right  to  possession  of 
property.     68  Hun,  443. 

Trustee  cannot  consent  to  de- 
struction of  trust.    136  A^.  y.  326. 

Remedy  against  trustee  for 
fraudulent  sale,     i  Misc.  491. 

Purchase  of  real  property  by 
trustee  without  authority.  66 
Hun,  341. 

Testamentary ;  enjoining  exe- 
cutrix from  leasing  realty.  69 
Hun,  332. 

Testamentary ;    improvem  e  n  t 


by  trustee ;  reimbursement ;  in- 
terest.   71  Hun,  139. 

Obligation  to  account ;  Statute 
of  Limitations.     139  A".  K.  461. 

Partial  accounting;  effect  of 
surrogate's  decree.  138  N.  Y. 
222. 

Final  accounting  by  trustee; 
costs.     (>Z  Hun,  97. 

Shrinkage  in  securities ;  "  sink- 
ing fund."     ^Misc.iSy. 

Testamentary  ;  accou  n  t  i  n  g ; 
parties.     68  Hun,  530. 

Testamentary ;  payment  of 
mortgages  from  income.  4  Misc. 
46. 

Removal  of  testamentary  trus- 
tee ;  surrogate's  decision.  138  N. 
Y.  308. 

Right  of  surrogate  to  appoint 
successor  to  deceased  testament- 
ary trustee.     71  Hun,  62. 

Commercial  "trusts ;"  combin- 
ations to  restrict  competition  pro- 
hibited.    L.  1893,  p.  1782,  c.  716. 

UNDERTAKING. 

Cannot  be  extended  to  new 
parties.     69  Hun,  295. 

To  'Stay  proceedings  ;  liability 
of  sureties.    J^'&N.   K  361. 

Upon  obtaining  injunction ; 
"  final  decision."    67  Hun,  45. 

Injunction;  action  on;  burden 
of  proof ;  costs.    71  Hun,  381. 

On  arrest;  extent  of  liability. 
I  Misc.  298. 

Liability  of  sureties  on  appeal. 
60  Super.  Ct.  181. 

For  costs ;  release  and  accord 
and  satisfaction,     i  Misc.  499, 

Return  of  replevined  chattel; 
affidavit.    69  Hun,  44^. 
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USE  AND  OCCUPATION. 

By  vendor  after  conveyance ; 
purchaser's  remedy.  139  N.  Y. 
296. 

USURY. 

Device  to  cover.  60  Super.  Ci. 
296. 

Requisite  proof.    60  Super,  Ci. 

434. 

Contract  to  re-purchase  stock. 
66  Hun,  580. 

Must  be  clearly  established; 
voluntary  excessive  payment. 
138  A^.  K623. 

Loan  credit ;  relief ;  cancella- 
tion.   69  Hun,  240. 

Between  bill  of  particulars  and 
proof.     3  Misc.  86. 

Between  pleading  and  proof. 
72  Hun,  113. 

Objection  after  close  of  testi- 
mony.   2  Misc.  145. 

As  to  dates  in  action  on  breach 
of  promise  of  marriage.     71  Hun, 

137. 

Slander ;  when  variance  im- 
material.   61  Super.  Ct.  245. 

Between  allegations  and  proof 
of  negligence.    69  Hun,  489. 

VENDOR  AND  PURCHASER. 

Contract  by  vendor's  agent. 
(^  Hun,  216. 

Waiver  of  time  stipulation. 
136  A^.  K.  10. 

Breach  of  agreement  in  con- 
tract to  sell  land.     3  Misc.  25. 

Vendor's  use  after  conveyance ; 
remedy.     139  A^.  Y.  296. 

False  statement  as  to  price 
paid.     1 39  N.  Y.  290. 

When  purchaser  not  charge- 
able with  fraud.     136  JV,  Y,  loi. 


Proceedings  to  condemn  as  an 
encumbrance.     60  Super,  Ct.  313. 

Liability  for  agents'  commis- 
sions.    3  Afisc.  408. 

Speculative  refusal  to  accept 
deed.    68  Hun,  507. 

Right  of  purchaser  who  rejects 
title.     135  yV.  K.  618. 

Compelling  execution  of  new 
deed  where  original  is  lost.  136 
A^.  Y.  10. 

Title  by  adverse  possession 
sufficient.     66  Hun,  326. 

A  party  wall  an  encumbrance. 

137-^.  y-  297. 

Encroachment  of  building  upon 
street.     39  Abb,  N,  C,  407. 

What  are  encumbrances  ;  void 
act  by  city  authorities.    I36A^.  K. 

577. 

Rejecting  title;  burden  of 
proof.     69  Hun,  298. 

Guaranties  company's  approv- 
al ;  marketable  title.     3  Misc,  365. 

VETERINARY  SURGEONS. 

Rule  as  to  skill  and  diligence. 
69  Hun,  426. 

Public  health  law  regelating 
practice  of  veterinary  surgery 
enacted.    L.  1893,  p.  1495,  c.  661, 

Misconduct  punished,  enacting 
Penal  Code,  §  356.  L,  1893,  p. 
1719,  c.  692. 

VILLAGES. 

Proceedings  to  incorporate ; 
appeal  from  county  judge.  66 
Hun,  302. 

Incorporated:  taxes;  water 
supply.     67  Hun,  2\Z. 

Dedication  and  acceptance  of 
street.     69  Hun,  86. 

Duty  to  keep  street  in  repair. 
137  A^  ^.364- 
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Construction  of  sewers ;  system  ; 
petition.    69  Hun,  95. 

The  act  authorizing  villages  to 
establish  and  collect  water  rates 
amended.  L,  1893,  p.  1563,  c. 
662. 

Powers  of  trustees  amended* 
L.  1893,  p.  369,  c.  212. 

Expenditures  regulated.  L. 
1893,  p.  810,  c.  400. 

Act  for  construction  of  sewers 
amended.    L,  1893,  p.  888,  c.  422. 

Location  of  hospitals  and  pest- 
houses  regelated.   L,  1893,  p.  935, 

c.447. 

Contracts  with  electric  light 
companies  authorized.  Z.  1893, 
p.  970,  c.  473. 

Change  of  name  of  village  au- 
thorized.    Z»  1893,  p.  959,  c.  464. 

Act  as  to  extension  of  village 
boundaries  amended.  L,  1893,  p. 
1095.  c.  503. 

Application  of  act  relating  to 
contracts  with  electric  light  com- 
panies.    /..  1893,  p.  1414,  c.  617. . 

Act  as  to  water  supply  amended. 
Z.  1893,  p.  1 41 9,  c.  624. 

Act  relating  to  damages  from 
street  opening  amended.  Z.  1893, 
p.  1732,  c.  694. 

Act  regulating  establishment  of 
water  rates  amended.  Z.  1893,  p. 
1 563,  c.  662. 

WAIVER. 

Of  objection  to  justice's  juris- 
diction.    5  Misc,  118. 

—  assessor's.     1 38  N,  V,  158. 

—  insufficient  service.  2  Afisc. 
200. 

Of  objection  of  want  of  juris- 
diction;    to  person.      138  N,   V. 

158. 


Of  jury  trial,  by  consenting  to 
reference.    67  Hun,  521. 

Trial  by  jury ;  mechanic's  lien. 
7 1  Hun,  427. 

Of  defense  by  board  of  super- 
visors.    71  Hun,  ^17, 

Of  objections  to  arbitrations.  3 
Misc,  285. 

Of  defects  when  contract  re- 
quires satisfaction.     3  Misc,  296. 

Of  offer  of  judgment.  3  Misc, 
136. 

Of  defect  in  title.     67  Hun,  343^ 

By  appearance.     1 38  A\  K  265. 

Pleading ;  omission  to  sur- 
charge account.     67  Hun,  388. 

WAREHOUSES. 

Lien  ;  goods  covered  by  chattel 
mortgage.    4  Mtsc,  147. 

Liability ;  transfer  of  receipts. 
60  Super,  Ct,  299 ;  1 37  N,    V.  no. 

Fraudulent  withdrawal;  rem- 
edy.   6S  Hun,  317. 

Liability  for  representation  in 
receipt.     137  iV.  V.  274. 

WARRANTS. 

Justice's  ;  where  returnable  ; 
fees.    71  Hun,  461. 

WARRANTY. 
When  not  be  implied.    72  Hun, 

254. 

Of  chattels;  what  constitutes. 
2  Misc.  255. 

Of  horse ;  breach ;  evidence. 
71  Hun,^%i. 

On  renewal  of  life  insurance 
policy.     3  Misc.  458. 

WASTE. 
By  trustee  ;  estoppel.    72  Hun, 
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WATER  COURSES. 

Right  to  use  of  spring.  135  N. 
K.sa 

Diversion  of  water.  69  Hun,  59. 

Grant  for  mill ;  quantity  ;  meas- 
urement,   (x)  Hun,  ^71, 

Riparian  rights  of  railroad, 
135 -V.   K.83. 

Detaching  ice  for  bridge  pro- 
hibited, enacting  Penal  Code,  § 
429a.   Z.  1893,  p.  1719,  c.  692. 

Public  health  law  containing 
provisions  against  pollution  en- 
acted. '  L.  1893,  p.  1495,  c.  661. 

WATERWORKS    COMPA- 
NIES. 

Right  of  company  under  con- 
tract with  town  ;  value  of  fran- 
chises in  condemnation  proceed- 
ings.    30  Abb,  N.  C  36. 

Transportation  law,  §81,  as  to 
supply  to  villages  amended.  L. 
1893,  p.  1174.  c.  549. 

Permit  to  lay  pipes.  67  Hun,  98. 

Righi  in  streets ;  right  of  abut- 
ter.    66  Hun,  619. 

WHARVES. 

Voluntary  use  of  know^n  defec- 
tive dock.     68  Hun,  87. 

Bulkhead  rights  f  claim  for 
value.    67  Hun,  438. 

WILLS. 

Many  provisions  of  Revised 
Statutes  and  session  laws  relating 
to  administration  and  estates  of 
decedents  incorporated  into  Code 
Civ.  Pro.     L.  1893,  p.  1673,  c.  686. 

Domicile  of  testator.  3  Misc. 
200. 


Foreign  citizens  ;  how  far  law 
of  domicile  governs,     140  N.  Y. 

30- 

Ancient ;  sufficient  proof  of 
execution.     3  Misc.  385. 

Subsequent  instrument  alter- 
ing ;  effect  of  destruction.  69 
Hun,  157. 

Testator's  rights  as  to  bestowal 
of  property.     5  Misc,  69. 

To  widow  in  lieu  of  dower ;  in- 
terest ;  abatement  ;  order  of.  5 
Misc,  123. 

Election  by  widow.  136  A'.  V, 
560;  66  Hun,  311 ;  I  Misc,  269. 

Testamentary  capacity  and  un- 
due influence,  i  Misc.  43.  258 ; 
2  Id.  323,  329;  5  Id.  179.  199.  279  ; 
66  Hun,  558 ;  67  Id.  408.  527  ;  71 
Id.  492;  136  A^.  Y.  51^. 

U'/to  may  take.  Bequest  to 
U.  S.  government.     5  Misc.  173. 

Determining  amount  which 
benevolent  societies  may  take. 
1 36  N.  v.  20. 

Power  to  take  by  devise ;  im- 
prisonment ;  alienation.  69  /Jun, 
436. 

Execution  ;  foreign  real  estate. 
139  A'.  Y.  223, 

Subscription  and  publication. 
4  Misc.  22. 

Reference  to  unattested  paper. 
66  Hun,  428. 

Validity  of  gift  to  foreign  char- 
ity valid  under  foreign  law.  136 
N.  Y.  126. 

Unlawful  suspension,  i  Misc. 
440. 

'     Suspension    during  lifetime   of 
minors.     66  Hun,  406. 
I     Void   trust ;   exclusion  of  next 
of  kin.     6SHjot,4i2. 

—  paymentof legacies.  3 Misc. 
465. 
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Invalid  accumulation  of  income. 
4  Misc,  232. 

Legacies  for  masses  ;  perform- 
ance necessary.     5  ^fisc.  295. 

Gifts  to  charities  not  to  be  void 
for  indefiniteness  or  uncertainty 
of  beneficiary.  L.  1893,  p.  17-48, 
c.  701. 

Probate ;  will  signed  by  mark. 
I  Misc,  262. 

Proving  formal  execution.  71 
Hun,  27. 

Undutiful  will ;  mistake  in 
naming  executor,     i  Misc.  280. 

Omission  of  party;  opening 
decree,     i  Mt'sc,  390. 

What  necessary  sustain  pro- 
bate.   5  Misc.  461. 

When  first  probate  final ;  who 
may  attack.    67  Hun,  5. 

Foreign  probate ;  indefinite 
power  of  sale.     67  Hun,  370. 

Interpretation,  Gift  over  upon 
death  of  first  taker.  137  N.  V. 
428. 

Gift  to  wife  during  widow- 
hood ;  remainder  to  children.  3 
Misc.  43. 

Gift  with  remainder  on  death 
of  first  taker  childless.  67  Hun, 
272. 

Gift   of   use   for  life,  with  gift 

ver  of  what  may  be  left.  6y 
Hun,  241. 

Limited  power  of  disposition 
to  legatee.    69  ////;/,  50. 

Vested  remainder.  66  Hun, 
362;  135  N.  Y.  137. 

When  remainder  not  vested. 
66  Hun,  492. 

Devise  for  life  with  remainder 
to  heirs.     66  Hu/i,  604. 

Life  estate  not  enlarged  by 
other  provisions.     66  Hun,  608. 

Life  estate,     i  Misc.  27. 


W^hcn  life  estate  only  created  ; 
unlawful  accumulation  of  rents. 
71  Hun,  13. 

Devise  to  life  tenant  with 
power  to  devise  to  his  children. 
71  Hun,  56. 

Gift  for  life  ;  liability  of  donee, 
also  executrix  to  account.  5 
Misc.  18. 

Devise  for  life  with  power  of 
disposition.     5  Afisc.  8. 

Remainder  after  life  estate 
with  power  to  use  principal,  held 
contingent.     5  Misc,  8. 

Gift  over  in  case  of  prior 
devisee's  death  without  issue.  69 
Hun,  60S. 

When  absolute  gift  with  pre- 
catory words  of  desire  a  trust.  4 
Misc.  230. 

Construction  ;  absolute  b  e- 
quest ;  indeterminate  amount.  4 
Misc.  338. 

Direction  to  pay  debts ;  when 
mortgage  debts  included  ;  failure 
of  intended  scheme;  equity  of 
devisee.     30  Add.  N.  C.22^. 

Direction  for  payment  of  mort- 
gages from  income.    4  Misc.  46. 

Direction  to  pay  off  mortgage 
from  proceeds  of  particular  fund  ; 
ademption.     50  Abb.  A\  C.  235. 

Indefinite  accumulation  of  rents 
to  pay  debta  invalid.  30  Abb.  A'. 
C.  225. 

Note  on  ademption  of  legacy. 
30  Abb.  A'.  C.  237. 

Construction  ;  lands  in  fee  with 
power  of  sale  to  executors  ;  con- 
version.    72 ////;/,  176. 

Gift  over  upon  death  of  first 
taker;  "brothers  and  sisters." 
136  A'.  V.  227. 

j     When   gift  creates  life    estate 
[only.     136  N.   Y.  238. 
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Legacy  "  in  government  bonds  " 
a  general  legacy.     5  Misc.  169. 

Legacy  iA  lieu  of  compensation 
for  services.     5  Misc,  433. 

Gift  of  specified  sum  cannot  be 
construed  as  annuity.  135  N.  K. 
564. 

Leasehold  personal  property  ; 
selling  real  estate.     68  Hun,  540. 

Contingent  absolute  g^ft.  3 
Misc,  168. 

Construction ;  substantial  inter- 
est.   68  Hun,  443. 

Intention;  gift  of  indefinitely 
designated  land.    67  Hun,  599. 

Interest  upon  legacy;  revoked 
probate.    5  Misc.  178. 

••In  government  bonds"  a 
general  legacy.     5  Misc.  169. 

Pecuniary  legacy  ;  recei  p  t ; 
interest ;  dower.     69  Hun,  484. 

Reference  to  previous  provi- 
sion.    136  A^.  Y.  560. 

*•  Issue  "  defined.  3^Wjr.  192; 
69  Hun,  228 ;  1 36  7V^.  Y.  244. 

**  Children  *'  construed  in  prim- 
ary sense.    J I  Hun,  77 . 

**  Next  of  kin  "  does  not  include 
wife.     137  N.  Y.  106. 

Order  in  which  legacies  appear; 
priority ;  dower ;  interest.  5  Misc. 
123. 

••  Money  "  will  not  include  real 
estate.     1 36  A\  Y.  204. 

Equitable  conversion.  136  N. 
Y.  126;  5  Misc.  475. 

When  power  of  sale  imperative. 
136  A^.  K  106. 

Power  of  sale  in  executors.  135 
N.  Y.  590. 

Power  of  sale  coupled  with  in- 
terest.    2  Misc.  165 


Residuary  clause ;  advance- 
ments.    3  Misc.  170. 

Residuary   bequest.      5     Misc. 

451- 

Construction  of  rcsidu  a  r  y 
clause ;  vesting  of  legacies.  138 
N.  Y.  223. 

Gift  to  foreign  religious  corpor- 
ation ;  residuary  clauses.  68  Hun, 

433. 

Gift  of  residuary  estate  to 
executors.     3  Misc.  435.- 

Purchaser  cannot  maintain 
action  for  construction.  139  yV. 
Y.  210. 

Assignment  of  legacy.  68  Hun, 
280. 

WITNESSES. 

Value  of  attorney's  services ; 
attorney's  opinion.     $  Misc.  136. 

Privilege  of  physician.  1 36  ^V. 
Y.  423 ;  67  Hun,  205  ;  2  Misc. 
323;  2pAbb.  N.C.7%. 

Code  Civ.  Pro.  §  836,  as  to  testi- 
mony of  physicians  amended.  L. 
1893.  p.  580.  c.  295. 

A'ote  on  examination  of  physi- 
cian or  surgeon.  30  Abb.  N.  C. 
84. 

Privileged  communications ;  ad- 
missions by  attorney.  69  Hun, 
28. 

Party's  agent.     2  Mtsc.  95. 

Corroborating  testimony.  2 
Misc.  339. 

Testimony  of  co-defendant.  68 
Hun,  589. 

Privilege  from  service  of  pro- 
cess.    30  Abb.  N.  C.  58. 

Compelling  testimony  of  ac- 
complice, amending  Penal  Code, 
§  4ir.     L.  1893.  p.  I7I9'  c.  692. 

Wills;     signature;     non-expert 
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opinions;  executor.  71  Hun, 
492. 

Hypothetical  question ;  value 
of  services.     68  HuHy  204. 

Employees  as  experts.  68  Hun, 
325. 

Expert  testimony ;  hypothetical 
question.     2  Misc,  326,  334. 

When  legatee  competent  wit- 
ness.    68  Hun,  64. 

Competency ;  sister  of  party, 
herself  once  interested.     2  Misc, 

138. 

Proving  admissions  by  witness. 
61  Super.  Ct,  458. 

Contradicting;  impeaching 
memorandum,     i  Misc,  299. 

Impeaching  credibility  of  wit- 
ness.   2  Misc,  424;    136  N,    Y, 

515. 

Contradictions  between  letters 
and  testimony.    68  Hun,  433. 

Cross-examination  to  show  hos- 
tility.    138  iV.  K.461. 


Improbable  testimony.     138  N, 

Y,  473. 

Intentional  false  testimony.  2 
Misc.  245. 

Defendant  in  criminal  trial; 
disparaging  questions.  139  N, 
K73. 

Interested;  confirmation; 
cross-examination.    4  Misc,  73. 

Impeaching  experts  as  to  hand- 
writing.    135  A'l  1^.450- 

Permitting  party  to  explain  his 
pleading.    135 -^-  ^-354. 

Code  Civ.  Pro.  §  829.  i  Misc, 
27;  3  Id,  264;  6t  Hun^^fA\  68 
Id*  573;  71  /^.  492. 

WRITS. 

Prohibition  ;  issuance  of  per- 
emptory without  prior  alternative. 
71  Hun,  182. 

Void  ;  irregular  ;  set  aside ; 
how  far  a  protection.  5  Misc» 
314. 
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